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adoptive father and adopted son — Allotment of properties to adopted son and 
retention of some lands by adoptive father and mother for life — Vested mte 
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for winding up— Statutory notice to pay the debt to Assistant Collector, Bombay, 
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tax Act (XI of 1922], section 46 
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Constitution of India (1950), Article 31 1 — Scope — ^Reversion of a Got emmcnt servant 
from a higher officiating post to his substantKc post tvliile his junior was retained 
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Article 3ti .. 
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the amount as damages from X 
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— ^.Applicability of section 92 of Evidence Act (I of 1872) 

as amended by Indian Contract (Amendment) Act (1930), sections 172, 178 and- 

j 180 — ^Pledge of goods covered by documents of title such as a railway receipt — ^If 
could be validly made by owner by transfer of the documents of title representing 
the goods — ^Endorsement of railway receipt as security for advances made to the 
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ing Order ( 1958), section 3 — Person storing grains in excess of permitted quantity in 
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offence . . . . . - • • ' 
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elusive— Income assessable underone head— Not lobe assessed as falling undn the 
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treatment by assessee — Immatenal— Assessee,Advocate appointed a Judge — ^Adopt 
ing cash basis of accounung and calendar year — ^Professional services rendered in 
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Industrial Dispute — Conditions of service — Power oflndustnal Tribunal to vary— Un 
iMmed women employed in a particular department of employer— -Rule requiring 
their resignation on marriage— To be abrogated as unjust tied 

v——Disp>ute arising out of discharge of workmen — Reference to Industrial Tribunal— 
Abscofe of domestic enquiry before dismissal as required by Stan Img Orders— 
Meet— Emplojer if can justify dsebarge before the Tribunal— Jurisdiction of 
Tribunal 

Employer a bant — Order of transfer of an employee— Act m the sole discretion 

^theBank— No interference by InduslnalTnbunalunless act done mala fidt— 
Finding of mala /icfe— To be based on sufficient and propier evidence 

■ Promotion of two employees overlooting the semonty of some others one of them 

the second in order — Prmciples governing the decis on of Tribunal — Award 
directing the superseded persons also to be promoted— Finding of mala fidt% 
> >. want of considmcoa on merits and victmuzatwn on no evidence— Not preper 
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Industrial dispute — Reinstatement— Compensation in lieu of— Discharge of employee — 
Probation alleged by management— Work unsatisfactory during the period of pro- 
bation— No enquiry as to unsatisfactory work— Employee alleging mala fides— 
Award of compensation by Labour Court — Interference in appeal 

Industrial Disputes Act(XIV of 1947)— Industrial dispute— Standing Orders— Lay-off- 
Provision for “ other causes beyond control ’’-Sudden slump in svorld market and 
consequent financial difficulties— Palls within the scope of Standing Order— Re- 
trenchment — Effected prior to enactment of section 25-F — Principle of payment of 
retrenchment compensarion, equally applicable — Quantum of compensation — 
Within the discretion of the tribunal — No interference by Courts unless vitiated 
by errors of law or legal principles in its determination 

• section to — ^Reference under requiring decision on the question “whether the 

discharge of workmen concerned was justified” — Scope of reference 

Industrial Employment (Standing Orders) Act (XX of 1946) as amended by Act 
XXXVI of 1956 — Object of — More than one set of Standing Orders — If can be 
certified under (though fair and reasonable) 

Insurance-— Proposals, letters of acceptance, cover-notes and policies, nature and inter- 
pretation of — Cover-notes if to accompany letters of acceptance — Reference therein 
to conditions in policies — If effective 

Interpretation — Statute — Tax Ordinance — ^Explanation added by first amendment — 
Second amendment — Insertion of a comma between words in the explanation 
and enacting comma would be deemed to be always therefrom the date of Tax 
Ordinance — Intention to render the explanation also retrospective, clear . . 

Iron and Steel (Control) Order (1956) clause 7 — Construction — “Use” — ^If includes 
“ non-use ” — Conditions of permit — Application for permit if can be looked into 
to find out 

Judicial Officers’ Protection Act (XVIII of 1850), section 1 — ^Protection afforded to acts 
done in judicial capacity only — Charge of false imprisonment made against the 
officer — No formal complaint lodged — ^No report made by any police officer in 
■writing — No plea by the officer that the act was done in his judicial capacity — Ad- 
mission that he had acted under the orders of the superior officer — Act was reckless, 
malicious, concurrent finding of Courts below — No protection under the Act.. 

Land Acquisition Act (I of 1894), sections 4, 5 and 6 — Number of declarations under 
section 6 — If can be issued successively in respect of different pieces of lands svithin 
thelocality specified in a notification under section 4 of the Act .. 

sections 6 and 48 — Scope — Acquisition for a public purpose — ^Notification under 

section 6 after complying witli sections 4 and 5-A — Such notification found 
invalid — Government cancelling invalid notification and issuing fresh notification 
without again complying v/ith sections 4 and 5-A — \^alldity . . 

Letters Patent (Lahore) (as amended in 1928), clauses 10 and 11 — Delhi Rent Conffol 
Act (LIX of 1958), sections 39 and 43 — Decision of single Judge of Punjab High 
Court in Second Appeal under section 39 of Delhi Rent Control Act — ^Appeal from 
to Division Bench of same High Court under clause 10 of Letters Patent — Compe- 
tency — Section 43 of the Rent Control Act — ^Effect 

Limitation Act (IX of 1908), section 2 (4), Articles 142 and 144— Article 142 when 
attracted — ^Suit governed by Article 144 — Computation of period of limitation — 
Tacking of adverse possession of independent trespassers — ^Permissibility 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 
2 (15), (16) and 3 — Madras Estates Land Act (I of 1908), section 3 (2) (e) — Mothira- 
rambedu ■village in Madras State — If zamin estate or under-tenure estate — Notifi- 
cation tmder section 3 of Act XXVI of 1948 taking over the said estate as zamin ^ 
estate — Validity.. 

Madras ECndu Religious and Charitable Endotvments Act (XIX of 1951), section 62 
(3-a) — Application by Commissioners for modifying Scheme under which the Trus 
tee was administering the Temple — ^No proof of any of the charges levelled against 
trustee — Appointment of an Executive Officer to be in charge of administration — ■ 
Not warranted — ^MMras Act XXII of 1959 enacted after the suit — ^Plenary powers 
of Commissioner 

sections 62, 93,103 (i) — Institution held to be not a Math under the Madras Act 

II of 1927 — Finality of the decision — Claimfor contribution and audit fees_ on the 
basis tbatit was a Math — ^Not sustainable underMadras Act II of 1927 — ^Injunction 
to restrain levy of contribution under Act XlX of 1951 — Question cannot _bc 
entertained in a suit not instituted imder section 62 of the Act of 1951 — Section 
103 (I) of Act of 1951 — No continuance of levy was alleged under the Act of 1927 
— Estoppel — Institution is one outside the Act of 1927 — Act of Head of institution 
— Not to affect the position of the Institution . . • • 
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Maharashtra Co-operati\c Socjctio Act (XXIV of 1961) sections 23 (3) and 154 — 
Scope of sect on 154 — Finality oforder under section 23 (3) vheihersuljcct to sec- 
tion 154 — Power under section 154 sf can bccxcrcuedon appi cation by a party 
Math— Expenses ofsuit by the rightful claimant to Gaddi— Binding on the Math and its 
properties — Mortgage by the Mathadhipati to secure payment of such debts — 
Alienation of properties to lahage a part of the property sold under the sale in 
execution of the mortgage decree — Leg^ necesuty — ^Test of 
Motor Vehicles Act (IV of 1939) sect ons 58 and 63 and C.P and Berar Motor \ chicles 
Rules, 1940 rules 61, 62 and 63 — Scope — Inter regional permits reneival of— 
Renewal of counter-s gnaturc for a d ircrent region — Authority competent to 
make — ^N\ord may in rule 63 (a) 

— — section 63 and Central Provinces andBeratMotorVehicIesRules(1940) Rule 63 — 
Scope and effect — Inter regional permit — ^Renewal of pemutbutrausal of counter 
signature — Effect — If Regional Transport Authority having jurisdiction over rest 
of route to give counter-signature 

Mysore University Act (XXIII of 19 j 6) sectioR322 23and 43— Powersof Academic 
Council under — If includes power to make a regulation that no candidate who 
fails four times shall be permitted to continue the Bachelor of Veterinary Science 
Course 

\Iyiorc Village OfOces Abolition Act (XIV of I9CI)— Goost tutional val dity— Act if 
void as colourable legislation 

National Industrial Tribunal (Bank Disputes) Award of June 1962 (Desai award) Para 
S 356 — Directions contained in as to fiment into Sastry award of work 
men who entered semce before 1st January, 1959 — Premier interpretation 
Payment of%Vages Act (IV of 1936) sect ons 2 (vi) (if) 2(6) — Scope — ^\Vages — Gratuitj 
payable to workmen made under anawardby IndustnalTnwjnal— Applicat only 
workmen for recQNery of graniity-Appl cation after employer newipaper ceas- 
ing pubheation— Amount recoverable under the Act as wages— Instrument m 
payable under an nutniment includes an award of industrial adiudicat on— Cra 
tuity payable underanaward— Not amounts to payable under any law or eon tract 
Penal Code (XLV of 1860), section 84 and Evidence Act (I of 1872) sect on lOo— Illus 
tration (a)— Scope — ^Defence of insanity — Onus 
Practice— Single judge consdenng earler decison require reconsideration — Proper 
procedure 

Prevention of Food Adulteration Act (XXXVII of 19o4), section 2 (xii ) — * Sale* — 
Includes sale to Food Iiup^or for analysis— ^frar rra— Defence of section 16 (1) 
(a) read with lecuon 7 (e)— Prosecution for offenees under— Certificate of ^bhe 
Analyst— If sufficient to nis conviction— Joint trial of wholesaler of Eom'tey and re 
tail seller of Nasilc— Legality— Crunmal Procedure Code (V of IB^), sections 537 
(ft) and 182 — Scope 

Provincial Insolvency Act (V of 1920), sections C 7 and 25— Debtor sprojierty sold in 
ciccution of money dcCTce — Salc$etasidcundeTOrder21, ruleB9 Civil Procedure 
Code — Act of insolvency if Wiped out — If lulScient cause for refusal toadjudicate 
under section 25 

Rajasthan Mmoi hlincral Concession Rules Rule 36 — ^Auction for grant of royally 
rollection contract— CoveiTuncnt if bound to accept highest bid and conf rm con 
’iraci— ^ESCrewon tfi 'Luvenutteifi *«» rdiax ‘fneTviIiea-^iIie '5^ 

RegistrabOtt Act (XVI of 1908) section 17— Award— When requires registration 

section 17 (>) — Appl cabil t> — ^Karar executed by a partner— Ha share in the 

‘machine etc ,and bus res given up and made ovef*io the other partner— Recital 
certain immovable property had been given to executant —Parmership Act 
(IX of 1932), section 48 

Representation ofthe People Act (XLIII of 19ol) (as amended by Act LVIII of 19o8) 
section 7 (d) — Scope— Effect of amendmertt made in 19 j 8 — Section as amended if 
embraces only executory coatracL* — C>nraci m contravention of Article 299 ofthe 
Consutution of India {19oO) and in fact not ratified— If falls within the ambit of 
section 7 (if) 

section 192 (2) — Construction and scope— Question of disqualification— How 

can be raised 

Sea Customs Act (Vlll of 1873), section 167 (81)— Importing of goods against restne-. 
tioas under the Act— Smuggled goods passingout of the hands ofthe act ual smuMler 
— ^In possession of penons unconnected with actual import — Liability for confisca- 
uon— ‘ Concerned ' in dealmg with prohibited goods-^Juesticm depc nds on Cicts 
ofeach case— Dealing mprohibited goodstmdera prior arrangement— Accused 
apprehended m the attempt— IVhether * concemed ' T. 
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Sup r^e Court Rules (1950), Order 16, rule 14-A— Scope —Civil Procedure Code (V 
of 1908), Order 22— Appeal against preliminary decree — Death of respondent — 
Legal representative impleaded in final decree proceedings — If saves appeals from 
abatement . . . . v 

Transfer of Property Act (IV of 1882), section 51 — Compensation for improvements— 
Cannot be claimed by person effecting improvements on property taotving that he 
has no right to such property . . 

Travancore-Cochin General Sales Tax(Amendment) Act (XII of 1957) — General Sales 
Tax Act (XI of I rag), section 3 (5) — Madras General Sales Tax Act (IX of 1939), 
section 3 (5) — General Clauses, Act 1125, section4 (c) — On zst October, 1957 T.C. 
Act XII of 1957 repealing Madras Act IX of 1939 as in force in Malabar District 
and extending Act XI of 1 125 to tliat area — ^Assesscc, dealer in tobacco, who was 
residing in Malabar District during part of the assessment vear 1957-58 paying 
purchase tax, on purchase of tobacco made by him, under Klac'ras Act before its 
repeal — If acquires a right not to be taxed, during the assessment year 1957-58, 
except under the Madras Act even after its repeal 

Travancore-Cochin High Courts Act (1949) (V of I125-M.E.), sections 20 and 21 — Suit 
valued in excess of Rs. 1,000 instituted in District Court when tlie Act was in opera- 
tion — ^Provision that appeal valued in excess of Rs. 1,000 svas to be heard by Bench 
of ttvo Judges — ^Kerala High Court Act (V of 1959) coming into force during pen- 
dency of appeal — ^Appeal if can be heard by single Judge as provided in section 5 
of Act (V of 1959). 

Tribunals dealing tvith rights of citizens — It bound to adopt judicial approach 

U.P. Court of Wards Act (IV of 1912), sections 37 and 53 — Scopeand effect — Sanction 
under section 37 for iidoption by ward — Adoption in pursuance of — Validity of, if 
can be questioned in Civil Court 

U.P. Zamindari Abolition and Land Reforms Act (I of 1951), section 6 (d) and rule 8-A 
of the Rules — Compensation bonds issued by the State Government to the inter- 
mediaries — If should be accepted in payment of agricultural income-tax due from 
them 

Uttar Pradesh (Temporary)Control ofRent'and Eviction Act (III of 1947), section 7-F — 
Revisional jurisdiction of State Gbvemment — If quasi-judicial — Order made with- 
out hearing opposite parties — If bad as opposed to principles of natural justice . . 

Wealth-tax Act, 1957 (Central Act XXVII of 1957), section 4 (i) (a) (iii) and Amend- 
ment Act (XLVI of 1964) — ^Net wealth — Computation-Settlement of shares by 
assessee on trust — Another charitable trust, beneficiary under the trust for two years_ 
thereafter minor child of asscssec-Charitable trust beneficiary on the relevant valua- 
tion date — Transfer, whether foi- the benefit of minor child — ^Benefit, means imme- 
diate benefit and not deferred one — Subsequent Amendment Act — Enacting im- 
mediate benefit or deferred benefit — Not a declaratory legislation and inapplicable 
to transfer made before the amendment 

section 17(b) — Wealth-tax — Reference — Re-assessment — Information or change 

'of opinion — E.xistence of divergent opinion among High Courts — Question of law 
arises for reference — Computation of net wealth-contingencies — Deduction 
allowed for relevant years — Subsequent year — Deduction not allowed — Pendency 
of appeal — ^Notice of re-assessment for earlier years — ^Re-assessments completed 
after disallowing deductions 

West Bengal Premises Tenancy Act (XII of 1956), sections 17 and 22 — ^Deposit before 
Controller under section 22 after filing of suit — ^If sufficient to bar applicability of 
section 17 (3) .. 

West Bengal Service Rules, Rule 75 (a) modelled or rule 56 (a) of Fundamental Rules 
but having no rule corresponding to rule 56 (d) of the Fundamental Rules — Scope — 
Retention in service after superannuation merely for purpose of suspension and de- 
partmental enquiry — Propriety 

Words and Phrases — ‘ Itfany way concerned ’ — ‘ In any manner dealing with prohibited goods ’ 
— ‘ Concerned in ’ — ‘ Deal with ’ . . ^ 

“ Use ” — If includes non-use . . ‘ 

‘ Instrument’ 

“ Total income ”■ — “If not included under any of the preceding heads” 
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THE LATE Dr. C. P. RAMASWARII AIYAR. 

A star of the most wonderful effulgence has disappeared from our midst. 
Full of years and honours, Dr. C. P. Ramaswami Aiyar has passed away having 
been a live force till the last moment of Ids life. The most venerated and popular 
of the elder statesmen who had built up an enormous reputation in many walks of 
life is no more. No man had lived so rich, active and varied a life as his and 
filled it with so much achievement and distinction in several fields. His career 
constitutes a rare example of a full and forceful life made possible by a unique 
combination of natural gifts and personal attainments wherein adventitious luck 
had not much place. 

Dr. C. P. was bom with more than the proverbial silver spoon in his mouth. 
A handsome presence with piercing eyes foretold the greatness and glory that was 
to be his. It was as if a fairy had whispered into his ears: 

“Go on my boy, go on 

For the Gods danced at thy birth”. 

While the first half of his life was one' of achievement and spectacular success the 
second half was one of sublimation and fulfilment. A brilliant academic career 
was followed by phenomenal success at the Bar even at an early age. Honours 
and successes came to him thick and fast. His brilliant tenure as Advocate- 
General, his disinclination to accept a Judgeship of the High Court, his being 
engaged by the Indian Princes to present their case before the Butler Committee 
are well-known. 

His tenure as a member of the Executive Council of the Governor of Madras 
revealed him as an administrator of the highest calibre endowed with great vision, 
integrity and ability. The Mettur Project and the Pykara Scheme for generation 
and supply of Hydel power for Madras State are a standing monument to his great 
foresight and awareness of future requirements. It was not so much the glamour 
of high office as the opportunities it afforded for influencing trends that attracted 
him to it. His subsequent stewardship as Dewan of the Travancore State was 
characterised by the same vigour and desire to modernise the State and tra.isform 
its economy. The famous Temple Entry Proclamation promulgated on his advice 
and the. nationalisation of State transport are eloquent testimony to his imagina- 
tive approach to the State’s problems. His membership of the Viceroy’s Execu- 
tive Council, though for short periods only, again brought to the fore his adminis- 
trative talents. He was probably one of the very few Indians to be awarded the 
dignities of K.C.I.E. and K.C.S.I, during the British regime. Edwin Montagu, 
the then Secretary of State for India, recorded in his diary that “C.P.” was one 
of the cleverest men he had met in his lifetime. 

Dr. Ramaswami Aiyar was naturally influenced by his aristocratic birth, 
association and convictions in regard to his approach to politics. Pseudo-demo- 
cratic ideas never appealed to him though he had interested himself actively in the 
Home Rule and other movements. In fact during the last three decades of his 
life in spite of his colourful politics, he was in the public eye essentially as a pro- 
found scholar, an eminent educationist, and a vivid exponent of a life of culture 
and philosophy. / 

Dr. Ramaswami Aiyar had been associated long with education. He had' 
served on the Senate and the Syndicate and had been Vice-Chancellor of more 
than one University and more than once. He was widely read in English, French 
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and Sanskrit and was exceedingly well informed on every subject and could there 
fore play a great role as a cultural ambasador m foreign countries, typical of the 
best in ancient and hoary Indian traditions and culture He was not only a vora 
cious reader but also a prolific writer His Biography of Dr Besant, Pen Portraits— 
Essays and Addresses, Phases of Religion and Culture are some of his writings 

Dr Ramaswami Aiyar had a great sense of humanity He contributed 
munificently to several causes and to educational and social institutions It was 
his contribution that made possible the starting of a Benevolent Fund for Lawyers 
in Madras He did not aim to be spectacular by giving all his donation to a single 
cause but believed in distributing the same among a number of objects 

Though in politics he was separated from the Ruling Party the Government 
did not hesitate to avail of his services as Chairman of the Press Inquiry Commit 
tee and of the Committee on the administration of Hindu Religious Endowments 

Dr Ramaswami Aiyar leaves behind him three talented sons the eldest of 
whom IS Sri C R Pattabhiraman, Minister of State in the Ministry of Law 
Government of India, who till his acceptance of office m the Central Government 
was a well known and highly popular member of the Madras Bar It is a unique 
case of greatness running for four generations and should have been highly gratify 
mg to Dr Ramaswami Aiyar 

Dr Ramaswami Aiyar was unique among the public men of our country 
He was a perfect synthesis of all that was best m the East and the West A man 
of great versatility and erudition, a forceful and attractive speaker, a bnlliant 
raconteur, a fine scholar and great advocate, he reached the top m whatever he 
undertook His passing away creafts a void in our public life which cannot be 
easily filled 
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MATRIMONIAL CEREMONIES AMONG HINDUS 

By 

Kailash Chandra Siuvastava.’*' 

Bhaurdo S. Lokhande v. Slate of Maharashtra^ 

Marriage among Hindus -was thought to be purely a religious Act^. Essentially 
its purpose had been to secure religious ends though social, economical and bio. 
logical ends were never found absent®. The purpose of marriage has been subject 
to the varying needs of individual, group, family or community at different times 
and depended mainly upon ethico socio-economical facts of society®. Hindu 
marriage was never treated to be a relation primarily constituted for attaining 
physical satisfaction, howsoever dominant motive that had been in many cases. 
It was also true of western societies witli few exceptions. 

Robert H. Lowie^ observes that, “ ^ marriage denotes those 

unequivocally sanctioned unions -which persist beyond sensual satisfaction and 
thus come to underlie family life.'* It is his view and probably shared by many® 
that sexual satisfaction can often be amply gratified outside wedlock. 

From earliest period to this day, a Hindu marriage has been treated to be 
a sacrament®, tliough an impression is at times inadvertently caused under the 
Hindu Marriage Act, 1955, that it is not so. To the Hindu, the importance 
of marriage was heightened by die sanctions of religion. “ By no people,” says 
Sri T. Strange®, “ is great importance attached to marriage than by the Hindus.” 


•B.Sc., LL. M., Lecturer in La-tv, -Univenity of Lucknow, Lucknow. 

+A.I.R. 1965 S.C. 1564. 

1. Purshotam V. Purihotam, {IB97) I.L.R. 21 Bom. 23 ; Golab Chandra Sarkar Sastri observes in his 

book on “ Hindu Law ” 6th Ed., at p. 116 that, “ According to the Hindu Shastrasitis more a 
religious than a secular institution.” In H.B. Singh v. T.N.H. Ongbi, A.I.R. 1959 Manipur 20, it has 
also been viewed to be a social institution. Also sec Sastri, C.G-, “ Hindu Law ”, pp. 120 and 121 ; 
Munshi v. Bhagwan, 64 I.G. 350 ; Tekait Man Mohun v. Basanl Kumar, (1901) I.L.R. 28 Cal. 751 ; 
Atmaram v. Bankumdl, (1930) 11 Lah. 598 ; SunJerbatv. Shivnarjan, (1908) II Lah. 598 ; Banerjee’s 
Law of Marriage and Sridhan, 4th cd., p. 29 ; Maync’s Hindu Law and Usage, 1 Ith Ed. p. 101. In 
Meghnada v. Susheela, A.I.R. 1957 Mad. 423, 426, Ramaswami, J., observed that "Marriage is th every 
foundation of civil society 

2. “ The core of marriage among Indian is certainly not sexual intercourse”. Prof. S. S. Nigam 
in Journal of Indian Law Institute, (1963) Vol. 5, No. 1, “ Marriage and Stridhan ” by Bancrjec ; See 
the article on “ Marriage ” in Ency lopaedia of Social Sciences, Vols. IX and X. Also see Mayne’s 
Hindu Law and Usage at p. 101,“ From the very commencement of the Rigvedic age, marriage was 
a well-established institution and the Aryan idea of marriage was very high. ” 

3. Report of Hindu Law Committee, p. 8 " changes have been made in the Hindu Law 

by the authors of the dharmashastras from time to time ” and " Marriage ” in Encyclopaedia 

of Social Sciences, -Vols. IX and X. 

4. Encyclopaedia of Social Sciences, Vols. IX and X (Marriage). 

5. Golap Ghand Sarkar Sastri’s “ Hindu Law ” at pp. 120 & 121 ; Prof. S. S. Nigam in “ Aplea 
for uniform law of divorce,” ibid. 

6. Pur sho tarn V. Pursholam (1897) I.L.R. 21 Bom. 23; Report of Hindu Law Committee and 
Gopal Krishna v. Venkatanarasa, (1914) I.L.R. 37 Mad. 273 : 23 M.L.J. 288 (F.B.). 

7. Elements of Hindu Law, Vol. I, p. 35. 
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It was the only sacrament for women and sudras according to the shastras®, 
Hindu Mamage was treated to be a rebgtous necessity It being a settled doctrine 
of the Hindu religion tliat one must ha\e a son of his own, to save him from a 
place of torment called " Put,*’* , lliough a substitute** svas provided by sages 
at a later period 

“ Even in those early days, the Hindus learned to regard marriage as a 
true companionship of the purest character, a union of pure hearts, for the culti- 
vation of best feelings of our nature”** In Vedtc period the sacredness of 
matrimony was repeatedly declared and the holy union once constituted was 
deemed to be indissoluble** Tiie above religious belief of past has become a 
matter of bygone days, and has suflered shattering disturbance at the hands of 
the Hindu Marriage Act, 1955, which, seemingly confers equal freedom on mal® 
as well as female m deciding their own purely personal and domestic affairs**. 
The jomtness in thought, action and living has sui.cred revealing changes and 
modified to a large extent And as the freedom given to individuals by statute 
and liberally conferred on them by die courts increases, the power of family or 
group to decide and control their fate and fortune diminishes Tnis is the con- 
tribution of the welfare society and the democratic set up The Constitution 
of India secures much liberty of an individual with unit But this still remains a 
perplexing question, whether the indivudal needed this much of freedom m manag- 
ing his or her own domestic affans, devoid of secular and parental considerations 
The individual is free to release himself or herself from the matriomonial bonds, 
where he or she fails to maintain conjugal happiness But the trivial consideration 
or mere raisadjustments will not be permitted to become the source of ruinous 
litigation and cause for family disorder The Act makes one realise that he 
should be mentally and physically prepared to preserve the sanctity of the marriage 
institution and itsspini should not decay or be washed away by unfair considera- 
tion**. Impbcdly the liberty $0 given by flie statute seems to be a restrained 


8 Kamtshuiara Satin V (1911)31 Mad 422, Manu Chapten II, 67 and Maau Chap' 

ter IX, 138 

9 Manu Chapter IX, 13S 

10 Anadoptionofa»onwMpemittcdioineetthcTeb8iousreccaiiy,6ce Ammndra Man Singh 

V SoTiatanSiTigh,, Ij'R.&il A U2 (1933) 6;> M LJ 203 , v Koaalbat,A ITi. 1955SC. 

206 1935 S C J 178 (ISoa) I M L J (S C ) 9, abo xet “Annual Survey— Hindu Law "by 

Prof S S Nigamin the JoumalofIndianLaw Institute, Vol 6,IVo 4,atp 547 

11 ‘ Hindu Law of Mamage and Slndhan' by Banerjee at p 30 

12 Majiu Chapter VllI, p 227, /4*ninulfOtor v AnanJa I LB 9 Mad 477 , Shagal v 
Shanti 50 I C 654 ,McdmAiv Skeevan, 64 I G 316 , SemkaTtthngn v i'liito, (1890) I LJl 17 
hlad 479 , SanirrAai V Shtnaram (1908) 32 Bom 81, though customary divorce were pernutted 
inafewStatesAwwiwiv lfaiorm.Satt>d»3«J , Kudma v Joleiram.S Ca] 3tb,/yi«v Hansji 64 
‘Bom LB 1182 , Jangalut v JAn^aya, 63 1 G 591 

13 H £ ^ingA V TJif HOB Dm /IR 1939 Mamfmr, 20 , Kaasadja v WukMirart. 

AIR. 1961 521 .Report an Hindu Law Committee, see an intcrciung decision of Jatnrau 

andKashmirHC Jogindro Kmtv ShiaOufat,. AIR 1965 J &K 93 and Sml Tvath Kaarf 
Knpal Suigk A I R 1963 Punj 28 and its impheauon on the Hindu joint family It is the view of 
Profs S Nigaro that The Hindu Mamage Act, 1935, is based upon the Engluh Matrimonial 
Practice ard Precedents 

14 See Cardera v Saman AIR. 1939 Punj 162 , A Kapputwmt v Alagmmal, A IR 
1961 Mad 391 , Syal v Sarla, AIR 1961 Punj 25 , Ltuman y Meena, AIR 296( S G 40, ^ 

-Derrctis" Modem Hindu Law’.p l40,£A<^ew<wh v Saihanm, AIR 1961 Punj 18 (ItreflecB 
the atutude of the Couru) 
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liberty and tlic Court is made the guardian'® to see that the same spirit is main, 
tained even in apparently hard cases. Though, in practice it is observed that the 
duty statutorily put on the Court is more respected in its non-observance,'®. 

Ceretnonies and their legal significance. — Before a man or woman can secure the 
status of husband or wife, it is essential that some- proper ceremony religious or 
statutory or customary should be performed in order to celebrate the marriage 
of the parties.'^. The proper ceremonies must be of recognised form and should 
be observed fully and completely. Their observance, it has decidedly'® been 
observed, is a must and the non-obscr\'ance may carry far-reaching effects on the 
lives of parties to that marriage or on their issues etc. 

Leremonies necessary in all forms of marriage. — A Hindu was allowed to secure 
his bride in many ways'®, but in all forms of marriage, ceremonies of some sort 
were essential®®. McNaughten®' was of the opinion that, tlie Gandharva was 
the one of eight modes, in which no ceremony was required since in that there 
was no gift of the bride, but tlie union between man and woman was brought on 
ground of mutual desire and sensual inclination.®® But it is a judicially accepted 
view the observance of some sort of religious ceremony was not only necessary 
but essential in Gandharva marriage too, unless it was excluded by a recognized 
custom®®, 

A Hindu marriage must be solemnized. — 'Section 7, Hindu Marriage Act, 1955, pre- 
scribed that a Hindu marriage should be '‘solemnized” or celebrated with proper 
ceremonies and in due form ”. It folloivs, therefore, that unless the marriage takes 
place with proper ceremonies and in due form, it cannot be said to be a marriage in 


15. See section 23, Clause (2), Hindu Marriage Act, 1955. 

16. Prof. S. S. Nigam in Annual Survey — “Hindu Law”, in the journal of Indian Law 
Institute Vol. 6, No. 4 at p. 553. 

17. Section 7, Hindu Marriage Act, 1955 — But the word ' may ’ has been used in section 7, 
of the Hindu Marriage Aet, 1935. 

In Kulla Devi v. Shri Ram, A.I.R. 1963 Punj. 235, it tvas held that where a marriage is alleged 
to have been performed according to ^edic rites, it is essential to prove “ Panigrahana ” and 
“Saptapadi”; jeealso Shaurao v. Slate of Maharashtra, A.tiK. \965 S.C. 1564 a.nd Phankari v. State, 
A.I.R. 1965 J. & K. 107. 

18. Phankariv. State, supra, Bhaurao v. Stale of Mahraslitra, supra Deviant v. Chidambaram, {\959) 
2 M.L.J. 173 : A.I.R. 1954 Mad. 657 ; Banerjee’s Law of “ Hindu Marriage and Stridhan ” at 
p. 20 ; Sircar’s Vyavahara Darpana, 2nd Ed., p. 650 ; Strange’s Hindu Law, Vol. I, p. 42, H.T_ 
Colcbrooke Essay III, Asiatic Researches, Vol. VIII, p. 288 see also Digest of Customary Law 
8th Ed. by W. H. Rattington. 

19. In ancient period, aIBndu bride was secured in eight modes viz., Brahma, Arsha, Daiva 
and Prajapatya (approved forms) ; Gandharva, Asura, Paisachya and Rakshasa (unapproved foims) 
Now only three forms have survived viz-, Brahma, Asura and Gandharva and the presumption is that 
all marriages are celebrated in Brahma form unless the contrary is proved. See Veerappa Cheltiar v. 
Michael, A.I.R. 1963 S.G. 933. 

20. Mayne’s Hindu Law and Usage, 10th Ed., pp. 129, 130, 134 to 136. 

21. Principles of Hindu Law, 3rd Ed., p. 81. 

22. Mulla’s Hindu Law, 12th Ed., p. 605; Dahurao v. State of Maharashtra, A.I.R .1965 S.G. 1564 

23. Bhaurao v. Stale of Maharashtra supra. 
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the eyes of a It is further to be noted that the ceremonies gone through 

must be of recognized form and must have acquired the force of law by their long 
continuance and uniformity in the family group, community or tribe or in the 
particular locality in question to which the parlies belong ** Section 7 of the 
Hindu Marriage Act, 1955 states as follows — 

Clatise ( 1) A Hindu marriage may be solemnised in accordance with the custo 
mary rites and ceremonies of either party thereto 

Clause (2) “ Where such ntes and ceremonies include Saptdpadi (that is the 
taking of seven steps by the bridegroom and the bride jointly before the sacred 
fire) , the marriage becomes complete and binding when the seventh step is taken * 
Thus Section 7, clause (i) of theabove Act requires that the Hindu marriage 
should take place with proper ceremonies of either party thereto The option to 
marry in accordance with the ceremonies of cither party seems to provide a con 
vcnicnt and adjustive mode to bring intercaste and mixed marriages m full force 
and Vigorous operation * This provision thus contains the most reformative and 
progressive vicvvs and secures marriages of any Hindu with the other Hindu 
(according to the Act) irrespective of his or her religious beliefs and affiliation 
to a particular sect or caste Bui it is yet to be seen how far this spirit 
of the t,egislature receives practical encouragement and acceptance It has been 
observed that the Hindus (howsoever western minded they have become m tlju 
present society) still hesitate to take such a bold and revolutionary st^ and cross 
the barrier of caste sect and marry or give their wards m marriage The hope 


24 Shmm v Suk oj Miharasht 4 — A.I Jl 1965 S C 1564 PkarAan v A I R 1965 

J &K.107 But th« ceremomet were not treated lobe ctsmiiai meases of marriage of non virgins 
RmHaktu v Daulat 961 C 1056 Janit\ Qjuen Cmpms 19 Cal C27 ^ tas Rudro I LR &Mad 
440 It u the view of SarVar that sccubr ceremonies were more emphaszed in Gandham 
form than ret g ous ceremonies ns Saii>apadi-~sce at p 158 of Sarkars Ifndu Law Buta 
zoamage esiahluhed m fact was presumed lo be according 10 law unless the contraiy was 
proved — Itideran v Ramasumnij l3 M I A 141 Then if there 

wasamamage infact wastherea roamage in law when once you get to this nc that tha* 
there was a mamage infact there would beapresumptionm favour of there being a mamage m 
law FfikfCcvdav Cengi (1898) 22 Bom 277 279 Rjimamant v Kulmiai (1871) 14 MIA, 
346 365 366 Sauppajtv Khvtjt (1938) 60 Bom 455 And a prestunption was also drawn that the 
necessary ceremoiues had been performed— Afonri lafv Chaju! aiatt (1911) 38 lA 122 21 MLJ 
iW Jit/aMav y Oanufj' J? £!a' JAO -««• jsal- » Jlnm Ji5P J JP r 

Anandothiri (1886)9Mad 466 The strongest prwiunpi on taed lo arise m favour of mamage when 
a man and woman were recognised as husband and wife by all penons concerned and were so dts* 
enbed in important documents and on important occasons — Moujitjtl v ChenJ epoit — si^wa 
QteUmmd'i Rmnaihin 12 1 C 247 50 Indian EvdcnceAct Dputy AlidKmbTUi J7C.WJ4 

494 stiahaPhiiikeTty AIR 1965 J &K 107 whch gives a contrary view in an alleged 
b gamous marriage 

25 Bkmraa v Stale af l/iiAormAAo— supra But a prejumpt on was drwn that all mamages 
were solemnized m Brahma form— V AfiriUe/— A I R 1963 S C 933 AfsgMi v JWAi 
J3 r C 644 and in an approved form— 7?a<« Deykety RatBaku 11 MI A 139 Jagganaihy itoj 1 
23Cal3j4 Jlii&Jttff-iv ^ifwir if BomLR 236 Cfoiao V Sarby I 85 I C 618 ChanJabhagay 
VisImeXh IQlC S57 Jagganatkv Aarffroa M Bom. 553 Kalhapur Maharaja y Sund sam 48 Mad f 
But the marriage must be m due form — Yuhtconoihaean v Kanta 21 I C 724 

1 Giaratelv Suraj 3 IC 76j Auhthrmelay Raraanyan (1909) 32 Mad 512 B mdabane 
Chanda (1886) 12 Cal 148 S laia v btihabaifiamdea AIR l9o9Bom 141— Under tie Ilmdu 
Law the only requirement of the ceremony called the Sapupad gaman is that the seven steps and 
not seven rounds should be taken round the mqit al lire and that It Is On the taking of the seventh 
step that the bnde and the bridegroom become umiedin the mamage 

2 See Report of the H ndu Law Conun ttc? 
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rests upon the younger generation, -who may find much encouragement. from th.e 
Act and may grant a great source of relief to their parents. But still, it is doubted 
that proper decision and right choice of partner is found existing. The ill' 
guided hasty steps based on a sentimental or selfish consideration may sometimes 
destroy the very foundation of their matrimonial relationship. It has been an 
evident fact. Arranged marriages, even well conceived, are much disliked today 
but even then they possess a few qualities wortli realizing. Clause (2) of section 7 
of the above-mentioned Act provides the moment as to when a Hindu marriage will 
be deemed to have been complete and binding, if Saplapadi is performed in the 
ceremony and the marital tie \vill be created in the eyes of law. The marital 
tie, ^vhich was once treated to be indissoluble, has been made breakable under the 
provisions of the Act®. The very foundation of the mtrimonial baond may .suffer 
serious blow and lead to collapse on account of the non-fulfilment of necessary 
requisites of a valid Hindu marrige under the Act. It may also be allowed to 
oscillate or cut olT, if one or both the parties to marriage fail to secure conjugal 
happiness on account of incapacity or incompetency to maintain family peace and 
mental harmony in domestic affairs®. The Act may be a worthy and understanding 
friend to those who fail to create a reasonably decent and prop r equilibrium in 
the matrimonial invironment and find the carrying of joint living a physical im- 
possibility and mental harmony between tliem absent. But the law and the Court 
take every caution to see that the parties receive the benefits of the Act honestly ® 
It is the feeling of many scholars’, that Hindu men and women are still to acquire 

that much of boldness and courage to seize the benefits of die Act, as the westerners 
are taking of their own personal laws in their countries. The Hindu society stil] 
pays a sneering eye on such actions and we are yet to formulate a society, in which 
such actions will become a part of our life. 

The literal scrutiny of section 7, Hindu Marriage Act, 1955 gives no clue as, to 
the nature and form of ceremonies. It is a fact to be gathered from the existing law. 
Few customary ceremonies has been judicially noticed in tiiis respect®. Section 7, 
Hindu Marriage Act, ig55 gives only t\vo things, viz., CO the Hindu marriage^ 
essentially being a Sanskar (not expressly mentioned anywhere in Act), it must be 


3. See sections 9 to 13, Hindu Marriage Act, 1955. 

4. See section 5 Hindu Marriage Act, 1955. 

5. See section 10 and 13 Hindu Marriage Act, 1955. 

6. See section 23 Clause (1) andplause (2) Hindu Marriage Act, 1955. 

7. See Derrett’s “ Introduction to Modem Hindu Law ” , Raghavachariar s Hindu Laav. 


8. In addition to the forms of marriage, there arc certain forms of marriage practiced by persons 
in various parts of India, which are sanctioned by custom and have no religioiu si^i emee, viz. 
(i) Dang marriage {Santala v. Badasuri, 1924 Gal. 98) (il) Santigranta marriage-— (cele raW amon 
Tipperah castes), (iii) Sarvaswadharm — (practiced among r.ombrdaris ; 

State, I.L.R. 11 Mad. 157); (iv) Katar marriage— (Recognised among Rajputs and Khum a o lya 
community — Ramaswami v. Sunderlingasan, I.L.R. 17 Mad. 1, it was held that they were pure cases 
concubinage) ; (v) Nadu Vcetuthali (prevalent among the Nayakara— Timmalfli v. Etlmrajammat, 

1946 Mad. 466) ; (vi) Karao marriage— (It is a quite valid marriage and practiced among im 

Kaura Devi V. Indra Devi, A.l.K. I93i AW. 310 ; Kishan Devi V. Shea Rattan, A.l.K. 1926 ^ " 

(vii) Kantibadal— (practiced among Jati Vaishnads ; The marriage in such fom is treated to De 
complete by mere exchange of garlands — Senod Bihari v. Shashibhimriy 1 939 Gal. 46 . 

The customary ceremonies vary accoiding to the local or family usage. Asiatic Researches, 
Vol.VII,p.288 ;DigestofGaUom\ryLawbyRattington,VlIthEd. and itwaslaid do^sm m Devxm% 
Y* Qhidav\harami that the Courts are bound to recognize them. 
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celebrated with proper ceremonies and in due form; (2) the moment or the time 
when the marriage will be deemed to have been complete and binding where 
Saplapadi cemstitutes a part of that ceremony. Section 7, Hindu Marriage Act, 
1955, stresses upon the observance of the ceremonies for celebrating the marmge. 
If the marriage is not celebrated with proper ceremonies and in due form, it will 
not be said to have been “ soltmtiiztd 

The Supreme Court of India in Jihaaraa v. Statej jJ Maharajhtra.^ observed 
that a Hindu marriage must be “ solemnized It will be said to have been 
solemnized only when it is celebrated in accordance with proper or recognized 
ceremonies and in due form. 

Thus, it becomes a question of inquiry and search to determine what cere- 
monies amount to be proper and recognized in the eyes of law, 1 e , cither sanc- 
tioned by the Shastras (which arc still permitted under the New Act) or by any 
recognized customary ceremonies. 

In the ancient period* ® — In Brahma form of marriage, marriage ceremonies 
consisted of Vrlddhi Sradha, Sampradana or gift and Panigrahana or the accept- 
ance of the bride’s hand. The ceremony used to commence with the kindling of 
the nuptial fire and vanous oblations to that, were made including the mahavyah- 
rite homa. In the course of those oblations,'vanous texts were recited ; the bride, 
then was made to walk seven steps. That was the most essential part of nuptial 
rites as according to the sages, marnage became complete and irrevocable on the 
completion of seventh step. The ceremony was popularly known as Sapiir 
Padt. After its completion other incidental ceremonies generally followed but 
none were as important as the former. The observance of Saptapadi is essentia! 
even today and it must be performed to give Hindu marriage binding legal 
force**. In the opinion ofGooroo Das Banciji, Law of each nation required the 
observance of forms and solemnities to make a marriage perfect and the intention 
of parties to the marriage public. Itis said diat the insistence on the observance of 
the ceremomeswere to let people know that the parties to the marriage entered into 
matrimony with their frce-wiU and full realization of its sanctity and necessary 
consequence**. It may be pointed out that such understanding never required a 
'wrj 'L'UpacVf j •as vs vri "vonqJItvttaAi. 

transactions.** It never required express consent of the parties to marriage in 
arranged marriages**, which were the common feature of the past age; 
and still in operation, but with notable modification in old thinking. It is becom- 
ing a practice, these days, to take or find out the will of the boy or girl in 
choosing their life partner. It is generally taken and exceptions to sucli practice 
seems to be undesirable in the new approach to Hindu society and its laws. And 

9. AIJl. 19S5 SC. 1564. 

10 “Marriage and Stndhan” l>y Baneqee 

11. tCanla v. .Srwani— supra and secfioji 7, Clause (2) Hindu Marriage Act, 1955. 

12. “ Marriage and Stndhan ” ty Banei^ee, pp 100.103 

13 Kaura Dm v Mra Dm, AIK 1934 All 310, Durham v Durham, (1805) 10 P D 80. 

14 Srtdharv //irdlal, (1887) 12 Bom 480 at p A26,KhusolChandv fiai A/ani, (1886) 11 Bora. 
247 at p. 255 (The gift, it is said, was made merely m discharge of the duty of the guardian and P®* 
in exercise of any right of property m girl ) 
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probably this was the reason why a statute was passed to prevent the child 
marriages in India ; though in practice it has not stopped yet. Section 5, clause 
(iii) of Hindu Marriage Act, 1955, also contains the same view . v 

Uistomary riles :—A Hindu marriage may also be solemnized in accordance 
with the customary rites of the either party to marriage. The Hindu Marriage Act, 
1955 ) docs not abrogate them. They have not been invalidated by the Act. But 
such customary ceremonies must have been treated as a rule of law and should have 
received judicial recognition^®. The customary rites may be prescribed for a group, 
family, community, tribe or a particular locality. It is submitted with great help- 
lessness that the comprehensive study of numerous forms of customary rites is 
physically impossible due to the vast area of the country and the existence of many 
tribes, families, groups and communities therein. It is not untraceable than 
untraced by the jurists. The Hindu Marriage Act, 1955, is not of any help in 
this respect. It docs not enumerate any list of such rites. Some illustrations 
are available in few-books.^^ The customary rites in order to be legally effective 
must fulfil the following requisites^® : — 

The rule of law or usage must have ; 

(i) continuous and uniform observance ; 

(ii) for a long time, and 

(iii) thus obtain the force of law among Hindus. T.xc customary rites 
must be treated to be a part of their law of marriage and its observance must be 
consistent, continuous, uniform and for a long time. Furtlier such custom must 
not be unreasonable, immoral^® or opposed to public policy. Tae Hindu Marriage 
Act, 1955, does not require that such custom should be ancient®®. It is sufficient, 
if it has been observed for such a long time, as to clothe it with leg al force and it 
has become part of their law of marriage. H aw much length of time will be 
sufficient to convert the usage into customary law will be the task of the Court 
to detemine in each individual case.®^ Thus no standard formula can be given 
as to what length of usage in point of time will be sufficient to give the usage legal 
recognition in a particular case. Mere observance for few years or relaxation of 
essential requirements in few cases will not give it a legal recognition, whether 
that is objected or unobjected on previous occasions®®. 


15. The Child Marriage Restraint Act, 1929. 

16. It is implied from the decision of Bahufao's case, A.I.R. 1965 S.C. 1564. 

17. Hindu law by Raghavachariar ; Hindu Law by Golap Ch. Sarkar Sastri, Hindu Law of 
Marriage by S. V. Gupte ; Principles of Hindu Law by Mu.lla ; Hindu Family Law by Trevelyan ; 
Digest of Customary Law by B^ttington 7th Ed. H.T. Colebrooke Essay HI and Asiatic Researches 
Vol. VII, p. 288. 

18. See section 3, clause (d) Hindu Marriage Act, 1955. 

19. Chinav.Tagrai, (1876) I.L.R. 1 Mad. 168; P.Latchamma v. M. Appalaswamy, (1960) 2 
An.W.R. 335 : A.I.R. 1961 A. P. 55 (opposed to the statute). 

20. See section 3, clause (a) Hindu Marriage Act, 1953, but under the old law, the custom was 

required to be ancient see Has Pd, v- Shiv Dayal, L.R, 3 I.A. 259. 

21. Gokal V. Parvin, 1952 S.C J. 331 : A.I.R. 1952 S.C. 231 and N. Venkata v. T. Bhvjangayya, 
(1960) 1 A.W.R. 215 : A.I.R. 1960 A. P. 412. 

22. Bhaurao v. State of Afaharashtra, A.LR. 1965 S,C. 1564. 
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! The customary rites may jndudc the performance of Saptapadi If that rs so, 
t rrust take place unless the custom prcv'ilcnt in the community has abrogated 
Its performance 

In Bhaurao \ Slate of MaharashlTa^*, the Supreme Court observed that m 
cust Wary nte it must be investigated whctlier ' Bapta padilbrmea a^^etjafthe 
ceremony or not ’ If it constituted a part of that ceremony, then it must take place 
tdgwe the marriage complete and binding force And if it did not, it^non obse r 
vance would not mvallHatc the marnage and then it need not be performed 

The facts of the case we re tha t Bhaurao (accused) was charged with the offence 
of bigamy under section 494 of Indian Penal Code For proving the charge of 
bigamy, it was essential forThe prosecution to prove that the accused married a 
second time in the eye of law The prosecution led the evidence that the marri 
age was performed in Gandharva form and according to the custom of the com 
mumty invocauon before the sacred fire and the observance of was not 

essential The marriage was solemnized by exchange of garlands and performance 
ofsomepuja by putting betel leaves and coconut on the tambya pitcher and then 
they struck each other s forehead It was furtlicr stated by the witnesses that 
the presence of a Brahmin pnest was not necessary m their custom and the marri 
age was not required to be celebrated m a temple and there was no custom to 
blow a pipe called B^r No barber was required to be present at the time 
of marriage The onTy act necessary m their custom v'ras that the father of 
girl should make the foreheads of the girl and boy touch to each other and the 
Gandharva form was completed ^ 

The Supreme Court concluded from the evidence of Bhagu^an twtness No 3 
andjeebhau witness No 4 that it was not proved hovs the custom modified the 
essential forms of marnage It 1$ to be noted that the v/itness on cross examma 
tion stated that for the last 5 or 7 years a Brahmin priest a barber and a thakur 
were not required to perform Gandharva but formerly it was essential 

Itwasfurthcr observed by the Supreme Court that the statements of the 
valines es did not establish that the two essential ceremonies were no more ncccs 
sary to be performed for a Gandharva marriage 

The Supreme Court also remarked that the mere fact that they were probably 

not performed in the tVNO Gandlvarva marriages jeebhau attended did not estab 

lish that their performance was no more necessary according to the custom in the 
community Further mere departure from the essential for 5 or 7 years could not 
be said to have become a custom as contemplated under the Hindu Marriage 
Act 1955 Sections clause (j) Hindu Marnage Act, 19^5 required that the 
usage must have received long continuous and uniform acceptance m the 
community and attained the force of law 

/■ 

Tims the Supremc_Court has J aul_down^at for a valid Hindu marriage 
it~ IS ttsentiaTt^t it must have been performed (i) with prope r cere 
monies and (ii)'An d eform then only i t vmU be jaid'To* have b«o 
solemnized in ac coidan ce with th e_prpvasions— of section —7,_Hindu 
Marriage Act, I955 "And iHctc arc two ceremonies essential to the validity of a 
'marnage" -rnTT*) Invocation before the sacred fire , and (u) Saptapadi that is 


23 AIR 1965 SC 1564 
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the taking of seven steps by the bridegroom and the bride jointly before the sacred 
fire. Any customary ceremony which does not require the performance of the 
above ceremonies, must be strictly proved with definite evidence. Thus, whether 
a particular customary rite will be a proper ceremony in one case or the other will 
remain a matter for judicial investigation and interpretation. 

The above-mentioned case thus creates distressing situation for the first wife 
(Smt. Indubai, married in 195^)* Neither she can obtain divorce under section 
13, clause (2) (i) of the Hindu Marriage Act, i 955 > because the charge of bigamy 
had failed in that case due to the insistence of the Court in requiring strict proof 
with reference to the solemnisation of the second marriage nor she can get the 
second marriage declared null and void under sections ii and 12 of the Hindu 
Marriage Act, 1 955 (if there had been a second marriage in the eye of law) 
because no such statutory right has been given to her to do so under the above 
Act. 

Thus, ifshe cannot obtain divorce under section 13, clause (2) (i) of the Hindu 
Marriage Act, 1955, for the abovesaid reason, she will have to remain in that very 
house throughout her life in agony and mental pain. She may, however, obtain. 
divorce, if she can successfully prove that her husband is continuously living in 
adultery®^ but this course will be full of cumbrous procedure and will present 
all those difficulties which are usually inherent in a divorce petition. 

The only course open to her in such a case will be to come as complainant 
and see her husband punished for committing the offence of bigamy and where 
naturally she will fail because that offence will not be proved. 

Such a situation, it may be pointed out, is also not desirable for the second 
woman (fraudulently married in die mock marriage). Since from the date of marri- 
age she honestly continues to believe herself to be the legally wedded wife but 
subsequently learns that she docs not possess any status, other than of a concubine, 
which she would not have perhaps accepted, had it been anticipated by her at the 
time of her marriage with tire accused. 

Thus, ordinarily, mere exchange of garlands or touching of foreheads by 
each party to marriage of other or presence of a priest or moving together will raise 
no presumption as to the existence of any legal matrimonial bond between the parties 
and decided law^“, will confer no status of husband and wife on the parties. It is 
submitted that even the honest belief of the parties (to s.uch marriage), society or 
relation that they are husband and wife, “ in fact ”, will be of no help to them in the 
eye of law. 

It is curious to note that nowhere i n the Act i t is provi ded that i f the marri age 
is norcdcbrate^iraTccordahce jwith_th,e_prqvisions^o^sec^n_2, Hindu Marriage 
ActTi^fiTthen the marriagclfill become inva lid. The Act remains silent on this 
^int and thus 'le'avcFa serious lacuna in this respect. 

It is now clearly stated by the Supreme Court that no marriag e Will be sai d to 
have^been le gally “ solemni zed ”, unles s it is cekbmed with proper ^eremqnies.T 

24. Chanda v. Mst. Handa, A.I.R. 1965 M.P. 268. 

25. In bigamous marriages only see 1965 S.G. 1564 and A.I.R. 1965 J, & K, 107. 

1. The observation has been made in reference to an alleged bigamous marriage {Bhaurao's 
core, A.I.R. 1965 S.G. 1564). 
s J— 7 
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IT^judicial in^rprctation in this respect is seemingly an improvement upon the 
dra'vback of the Act 

It IS also to be noted svith uneasy interest that nowhere in the Act, it is 
expressly provided that the issues ofmamages improperly celebrated will be deemed 
as legitimate It is something to be implied from the decision of Bhaarao v State 
0/ itfaftarosAfre * It vs U^veved that sectioa i6» Hinxla Marriage Act, iQjs be 
of no assistance m that respect, though a presumption has been drawn in a few cases 3 
Without such presumption, it is evidertt that the fate and fortunes of parties to few 
forms of marriage may remain at stake and hang on insecurity of their relationship 
With each other. 

Viewed from the technical point o f view, the decision of the Supreme Court m 
Bhaarao's cafe* rests on a very soun^asis butJVom practi^ljpomt of vaew»it becomes 
helpless to check-a great social cvil,j/hich incidently crqjt from the judicial pro- 
j^^ncement, due to the drawbacks of the Hindu Marriage Act, 1955 It is 
"hnfortunate to note that thcHmdu Marriage Act, 1955, docs not provide any penah- 
Zing clause to punish persons contracting “ Mock Marriage *' Section 496, Indian 
Penal Code*, hasnotbeenmadcapplicabletotheMmdirMafrTagcAct 1955 vvHich 
provides punishment to those who knowingly contract “ Mock marriage as is 
done m the case of offence of “ Bigamy ”, in section 17 of the above mentioned 
Act and read with section 494 of Indian Penal Code If it had been the position 
the Supreme Court could have taken a further step, vtz , to have punished the 
accused (Bhaurao) on the charge of contracting a “ Mock marriage * even though 
he was acquitted on the charge of bigamy (which could not be established m that 
case since the second marriage was not properly celebrated m the 

eye of law, though there had been a second marriage ” in fact 

Xhe absence of a penalizmg clausej_pun»hmg_per 5on3 co ntracting “Mock 
marriage ”, in the Act is thought to be of a very considerable significance in the new 
and changing^e^re wicty__ Since such person will be able to enjoy all the fruits 
oTa'"^ maTnmony in fact ' and (even) will be let off to be treated as an innocent man 


2, AIR. 1965 SC1564 and Krartv r , AIR 1964SG 1625 

3 Inderan-v Ramiswamjt 13 MI A. 141, ^Ka^oi v Vithahai fiandto AIR 1959 Bom 141 > 
Anandty Onkar, ATR 1960 Raj 251 , Porpw BA«iv JdalwAanl AIR 1961 MP 93 , Coialv 
Panw, AIR 1925SC 231 

4 AIR I965SC 1564 

5 S 496, IPG states as follows — • 

' Whoever, dahonestly or with a fraudulent intention goes through the ceremoay of bein® 
taamcd knowing that he is not thereby lawfully mamed shall be punished ’ 

‘ The phrase that ‘ he is not lawfully married ’ rather points to a form of ceremojiy which j« 
Insufficient to consututetaamage , Ildoesnotappiy tocaseawherctheformwasrighc 
■TTiis section (nr , section 496, 1 P C )ratheran>I«e»loa case where there isOnlyashowofmamagefor 
gome ultenor or fraudulent purpose It has applicauon rather to a mamage which is left incomplete 
owing to the omission of a necessary form * SceDr Han Singh Com s Penal Law talpd<a,6ih 
Edn , Vol III at pp 2309 2310 

6 Because the accused Bhaurao was presumed to know that after 19oo he could pot marry a 
gecond tunc in the lifetimeof liisfirstwife mthecyesorUw The Hmdu Mamage Act, 1955«i 
sections Cl (a) provides the rule of ‘ monc^iwy and the offence of bigamy has been made 
punuhable under section 17of the above mentioned Act read with sections 494 and49Jof IPC- 
now See H J} Singh V T A' H Ongti, AIR. 1959 Manipur 20 and C»Wa v yVam/a A I R 1955 
ALP 268 
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in the society. It is a matter of social interest that the Court should not only step 
in making a distinction between a case of “ concubinagej’ and “ bigamous_marri:i. 
age^’’, but also be empoweredundertlie Hindu Marriage Act, 1955, to deal with the 
cases of “ concubinage ” and punish the offender if socio-economi cal and humani- 
tarian conditions demandjt^ If it were not so, the hands of the judiciary will be 
tboTicdTin liberally conferring relief to innocent parties (to the first ^^rife and the 
second woman so married in the “mock marriage”). 

It is submitted that the decision of the Supreme Court may incidentally be- 
come a contributor to the continuance of a social evil atthe cost of giving protection 
to the accused in reference to a bigamous marriage, for the purposes of the criminal 
la^v and the technical rule of construing penal lasv (in favour of the accused) and a 
person contracting a mock marriage or a “ marriage in fact ” may go unpunished 
due to one of the lacunae of the Hindu Marriage Act, 1955. 

Thus it is reasonably believed that such socially significant situation may cease 
'to exist if asIn^e~o r a specific cerem ony^, is^prescrlbed i n the H in du M arriage Act._ 
l955~^“ solernnize ” marri age (whether firsjtdor-Second) and an uniform ru le is 
formulated by the Court to prove it s valdity or invalidity. It is hard to note that the 
Courtis to adopt a dual policy to observe the solemnization of marirage, in marriages 
celebrated in different forms. In bigamous marriage or an alleged bigamous marri- 
age the Court requires strict proof in proving a second marriage, with definite 
evidence and judges the sufficiency of ceremonies in the light of the criminal Ia^v and 
its technicalruleof interpretation; and infirstmarriage it drawsgmeraUy a presump- 
tion that a marria ge celebrated “ in Jact ” though wife ihiufficicnFand improper 
ceremonies or no cerem onies ( ^cre a rec6gniscdrcustom~dbeI not requirc”'the 
observance of invocation before fire and performance of Saptapadi) is a “ marriage 
in the eye of law. Though the presumption is rebuttable it requires very compel- 
ling evidence to so rebut it. The Court, it has been observed have sho^vn tlteir 
disinclination to set aside the presumption in every case and allow the state of 
“ concubinage ” to exist. ^ ^ 

:: -j 

7. Phankori v. State, AJj t. 1965 J. & JCJXt2.. ^ , 

8. If a single ceremony is provided, the labour of the Court to determine the sufficiency and the 

validity of the matrimonial ceremony in a bigamous marriage ivill also be minimized. It is necessary 
because there are many forms of marriage ceremonies prevalent in India and in few, ordinary cere- 
monies complete the marriage viz; in Kantibadal marriage, mere exchange of garlands completes the 
marriage, though in Bhaurao’s case, mere exchange of garland was not treated to be a proper cere- 
mony to solemnize the marriage in the eye of law by the Supreme Court and the invocation 
before the sacred fire and observance of Saptapadi was held to be an essential part of marriage 
ceremony, to complete the marriage in his caste). / 

9. Bhaumo v. State of Maharashtra, A.I.R. 1965 S.G, 1564 etc. in footnote 24 at page 38 supra. 

10. “ The law l eaps jn favour of validity of marriage rather than a state of concubinage, once it 

js proved to have existed”* facto ” Derrett’s “Int roduct ion to Hindu L awyj963_Bd. at 

p. 166 ', Indmtm'r. Ramaswamy. 13 M.I.A. 141 ; Sttabaiv. Vtlhabai, 1959 Bom. 141 quoted by 

him in support of the above observation. {See Mohabbat v. Mohamed, L.R. 56 I. A. 201 : 57 M.L.J'. 
366 : A.I.R. 1929 P.G. 135 — ^A continuous cohabitation for a number of years raises a presumption in 
favour ofmarriage and against concubinage)^; also see Ariandi v, Onkar, A.I. R. 1960 Rag. 251 ; of 
course, the presumption is rebuttable — t^kul v. Parvin, 1952 S.C.J. ^1 ; Mawwi v. Ma Kin, (I907y 
35 I.A. 41 : 18 M.L.J. 3 ; Parvin v. Kdm~Kmif,~K7L:S^1961' M.P. 93; Bachibhai v. Bat, A.I.R. 
1961 Guj. 141 & D. Pfagarajammav. State Bank, (1961) 1 An.W.R. 65, A.I.R. 1961 A. P. 320. 

In the present society, it is observed that the Hindu women are becoming more conscious of their 
rights and the law is expected to provide them relief in those situations where they have not been 
, provided relief yet ; becau se the marriag e^institutlon. is_becpming,_f«ply_a _50cial_than a_teligiou 5 . 
institution too. H. ST^gh v. T. JV. H. Ongbi, A.I.R. 19592vfani pur20 . 


46 tllE StlFKEUE cote JOUENAt 11966 

CHANGING CONCEPT OF BIGHT TO PROPERTY 
By 

P C Jain, ll.u , Lecturer, Iaw Faculty, University of Allahabad 

The history of property begins with the advent of the civilisation of mankind 
In the earliest period no one would ha\x ever thought of acquiring any property 
Human beings, like other animals lived and died m the open When the roan, 
could know the mystery of fire', he got a superior status m the wor'd The fire 
Warmed him and frightened off wild animals With the help of fire he came to 
know how to make his weapons and utensils But it svas dilficult for the early man 
to produce fire easily at the time of his need Therefore he wanted to retain it 
As he was already living m groups, by that time, he guarded the fire from going out 
of the group by sleeping round the fire at night He began realising some kind 
of relationship with the place where he lived and guarded the fire He soon found 
the immense use to which fire could be put m his daily life For instance, he came to 
know, b> accident, that cooked flesh tasted better than raw He therefore jealously 
guarded the place where fire was once lit A special bond grew up between him 
and the place where he produced fire He thus realised that the exclusive po session 
was necessary for his survival without which he could not improve his lot There 
are different theories* for the origin of this exclusive possession 

The right to property is based on a number of difforcnt grounds According 
to Grotius and Blackstonc it is based upon occupation It is known as the popular 
theory According to this theory originally the earth as well as other things upon 
It were ret nullm The ratio bciwen the human beings and the land was such as to 
enable any one to occupy as much land as he liked The man was roaming from 
place to place, using different plots of land and exhausting one by one In due 
course with the increase of population, he felt it difficuU to find unoccupied land 
Gonacqucntly he began Imtrg upon the same land for mdcfmiie period Whoever 
would nave first occupied a plot of land would be deemed to have the right to use 
It exclusively Therefore according to this theory the property originated m occupa 
non of things which were once res rtuHtus 

According to Sir Henry Maine*, originally the mankind was living in groups 
composed on patriarchal model * He illustrates h\s point by giving examples of 
Indian and Russian village coramumucs, Roman Gem and Slavonian villages 
He says that originally property belonged to these communities* and gradually it 
passed through Uic fa milies t o the individuals* ^ 

The natural law philosophers have bav*dTfic right to private property on two 
fundamental grounds The first is the ground of reason, for reason teaches us that 
Without pnvate property the individual man Would lose his independence A man 
Without property must always be dependent on others The second ground is 


1 There arc different theories of the invention of fire One theory » that when the man had 
seen a forest blaae started toy lightening he began to make search for the fire Anoiher theory is that 
It came to him by accident when some one m order to improve h s wooden or stone tools nibbed 
them on the stone which produced spark. Set Weech ttutory of th* WetU 27 8 

2 These theones are of two kinds— ojic explains the facts which gave rise to the institut om of 
Property and the othetattempti to justifyor condemn the ipsutuUon of private property (Paton Juru 
r adervt (19ol), 438) H're the attempt is made to give some well known theones of the first t>pc 

3 Sir Henry Summer Maine Aiscieni teat 211 22o 

4 Munccmnhasuesthisfa tbysaymg that the earliest t e wh chkn tied men together in groups 

was ccrwanguin ty i« Marne Early fnrfrta was 6% St also Ghaitcriea Tfts L^’ b reUling to m 

Tran fir f Irm-KobU Property 3 

5 Caesar remarked No one has any fixed portion of land or 1 m ts appropriated to him n 
ownersh p (De hello Cdlto L. 5 C. 22) referred to by K VI Chatterjea Law rtlal ng to Tranfer 
f Immobile Pvperly 40 According to a Romm trad Hon Romulus the first k ng who founded 
Rome m 753 B G gave two acres of land lo each fam ly for res dential purposes and the bulk of the 
arable land was deemed to be the common property of the community See Girard A Short II story 
of Roouta Law 23 

6 ,^rK.M dw-lvsTita, Law rtlal ngh Tran ftr^Jntmesahle Property 4 
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that of natural instinct ‘because even a young child can distinguish between those 
things which have been given to it and those to which he has no claim. It is obvious 
that this so-called natural right to property is of no value unless it is protected by 
the law. No one therefore has a moral claim to the legal protection of his property 
if it is being used against the social interest of the community. Hence in all modern 
systems of law the right in property has never been unqualified. Thus for example a 
person i^y not use his property without any regard for the interests of his neigh- 
bours. VT he w h ole la w of p_u.]:)lic and p rivate nuisance is built upon this simple 

d octr ine. Even in ancient times the rights of the owner wcfe'n'of abs6lufc^.'~Takc7 

for example, the right to dispose of one’s o%vn property®. In early days the concep- 
tion of community ownership could not allow a transfer of ownership®. If the property 
belonged to a village, it could not be sold. The difficulty was soon realised and the 
community holding disintegrated among the families^®. Of course this disinte- 
gration was gradual and through different modes in different societies. Even 
when the property came to belong to the family, transfer of the same, if not impossible, 
was very difficult, because it was thought that the religious fire and the family deities 
in th(i house guarded it from outward interference. The idea grew up that the 
family residence could not be transferred. As Cicero said : 

“ What is there more sacred than the dwelling place of each man ? There 
is his altar, there burns the sacred fire, there exists his religion and all things sacred 
to him.”^2 

K. M. Chatterjea puts it clearly : 

“ The Manes (Pi/ris=anccstors) and the fire had to be fed in secret, a deity 
guarded the precincts of every house, and vas/u and Zar among the Brahmans and 
the Romans came respectively to signify both a God and a house.” 

The result tvas that no one could ever think to transfer the family dwelling house. 
There was another difficulty. The owner could sell the property. But who was 
the owner? They believed that the property bcloriged to the family, that is, to 
all the members ^vho ■were present as well as tvho were dead and also those who 
were to take birth afterwards. The persons, who were for the time being living 
in the family, were obliged to take care of the deceased ancestors called the pilris and 
the holy fire called agni. If the property belonged to all the members of the family, 
on the death of thc'fead of the family, the heirs got only the duty to preserve the 
property and to serve the ancestors offering them the pinda or the funeral cake. 

The heirs ■would take the property by reason of their birth. In Roman Law 
the term “ sui haeredes ” was used to denote family heirs. In Hindu Law the 
Milakshara School recognised the birth right of the son^^. 

As the property belonged to the family and not to a partlculai| indmdual, it 
could not be easily transferred by way of a gift or a sale. However, if all the living 
members consented, such a transfer was possible. Romans required for the transfer 
of a piece of land cumbersome formalities.^® 


7. Buckland, A Text Book of Roman Law, 189. 

8. So we find, Les Petronia of 79 A.D. forbidding the masters from 

with beasts without sanction of the Magistrate. Lee, Elements of Roman Law (1956), S. /A, 

. 9. Though Maine is widely criticised for his theory of community ownership, the fact remains 
that nearly all critics have accepted this community oivjrership in one or the other lorm in the pnmi ive 
law. See Diamond, Primitive Law, (1950) 268-9. 

10. Maine, Ancient Law, 222-3. ’ 

11. Id. at 223. 

12. Pro. Domo. 41, referred to by K. M. Chatterjea, Law, relating to Transfer of Immoo able 
Property, 41 . 

13. K. M. Chatterjea, ibid., 41. i, i -k 

14. So Vignaneshwara approves the text of Gautama, " Let otmership of wealth be taken by 

birth ” . Mitakshara- 1 , i, 23 — Gharpure, Tie Milakshara X^yacahara, 179. ^ ^ . 

15. Land was deemed to be a res Mancipi. The transfer of a res marmpi required 

In Manciptttio, they required 5 witnesses and libripens along with the seller and the purchaser no c ain 
formal words. See Gaius I, 119 — Edward Poste, Elements of Roman Law by Gaws, at). 
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If the property belonged to the family the question nathrally wouliarzsc what 
was deemed to be the property The term .propert y w as used jn its narr owest 
>icnse to inclu de corp orcaUhings-only>. lU ncludcd ^cn t he human being s 
''Kernel even the twelve tables had recognised the power of the PateFT^Qias to 
sell^his children hhc chattels This gaw nse to slavery A person who purchased 
the child tnust haw Irealed him as his property like other corporeal things Later 
on when Rome conquered ncighbounng countries and expanded its empire it 
was believed that the enemies and their properties were res mUtus Hence the 
prisOncrs-of war were treated as slaves the property of the State The State could 
sell them to public by auction or otlicrwisc The children of these slaves were also 
slaves The power of the father to sell his child was recognised though with certain 
limitations,^* even m the. time of Justinian m the sixth century 
*^n India, Mam for the first time exclude d the so ni i^n d the dau^en from the 
'■ term pr operty He says 

* In a sacrifice known as I^rtW|iLthc whole property should be given yet 
if the daughter, the son and the like sKould not be given 

Though the human beings wrcrc gradually excluded from the term property* 
the slaves, ^vcrc treated even in the most developed societies as chattel^ 

With the development of trade,** state services*^ and learning®* the idea of 
vsepar ate oivnenihip along With the family ownership arose ** In Rfimc'^n^nally 
peguljj n wa* _rccojnised to be ones own propexty From the t me STAugustus 
ptmiutn taslrtnst^^ allowed to the miKTary servants was treated to be the individual s 
ovm property Tlic idea was extended to p ecultum quasi eastun se*^ and hona 
ademUt fl * In Ind a too we find the conception oT individual ownership grew 
due to the development of trade and the recognition of the right of every male 
ui^bet in the family to claim partition * 

'■y InRomc thcwordw*ongmallymcantacorporcalpropcrtyonly"^Gradually 
the owner was recognised to possess certain rights over the us* The praetor 


16 The faniiit/r was deemed to poss«sj an alsolute author ty over everything whch 
entered wx h n the sphere of h s act on — Over h s dead chattels as also over his 1 vmg chattels over 
httvnfe and eh Idten and also over h » guest* the fore gners who vu icdltome temporar ly C rard 
A Shaft Hiiiaj of Hman Laso 25 6 

17 See the remada of Lee As regards property the s?in jn power was or g nally in no better 
pos t on than a slave Lee El ments ef HaMan lito ( 1996 ) 6] 

18 It vf3sall<wed in the case of anew horn child w ihlhereservat onof the r ghtofrcdempt on 
and only m case of ewreme poverty DucUand Jtaman Lmc ( 1 ^ 1 ) 71 

19 ManJliis fjarafunt 35 

•vX20 Sec Maync W ndn Lew eni l/sege (1953) S 251 

21 5 m Lee Lcjrulal ng to Tran fer of ImmoiabU Ft^tnj 61 

22 Cf The ga ns of learning shall he the sole properly of the naan bv whom they have been 
acqiured as also fncndly presents mamage presents and presents n cons ucration of priestly func 
t ons (Majiu 9 206) 

*23 Manu says (Manu 9 208) a bro her has acquired by labour or skill w thou* 

us ng the patrimony he shall not give without hu assent font was ga ned by hia own exertion 
Colebrooke Digest of H ndu Law i 447 

24 A fund wh eh consuted of what was (Aita ned by a person from or through jjal lary service 
It was allowed by Augustus to be treated a* a property separate from the lam ly property for certa n 
purpose* See Lee l2iio relal ng la Transfe of InmoeaiU Pnprtiy 61 2 

25 Constan me extended the rule of Augustus to certa n c v 1 services Lee sb d 62 

1 Constant ne" also extended the ndc to a fond wh eh a child obta ned from is mother Th * 
r ght was funher extended by later emperors to all acquis ons which a eh Id would obta n through 
any source except from the father Lee LawftlobngioTanfe ^ Immovable Properly 62 

2 5«Dr N G. Sen Gupta Eoolatum of Anaat InJ an ZmD (\953) 170 1 

3 Cf Mai of Moham dam Lon ^d Vasta of Hurdu law 

4 So the earl eit procedure for a c v 1 1 1 ^ oiw-Z/gu A tw sacramenio in rem was based oa the 
possess on of a res by lU owner Ga us tv 16 Set ate Jolow cz Ihsloneal Inirodm m to the study «/ 
Eomon Law (l9o4) 272 
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began to give certain protections to a percon who got possession of a thing •ivithout 
getting a legal title® to it. In England we find that the courts® did a little more 
than what the praetors had done in Rome and many new kinds of equitable titles 
came to be recognised^. 

Again we find that the Romans began recognising that a person could create 
certain subordinate rights of ownership in favour of other persons. Thus the 
conception ofjarfl in re aliena^ arose. Later on other different seivdtudes ^vcTC also 
recognised. AparrTrom lEc'servitudcs, certain other rights in the property of a 
third person arose in the Imperial period. _ These \vere emphyteusis, superficies 
and pledge. In all of them one thing was common, namely that the owner, even 
though, he might have granted to others many of his rights, yet he was recognised 
to be the owner. This meant that the rights over the property of others were recog- 
nised. The ^vo^d res came to denote an asset, that is the rights over one’s own. 
corporeal things as well as rights over properties not in possession. The asset 
constituted an element of tvealth. Any right which had money value was recognised 
to be a res. But this led to a difficulty. There were certain rights, having money 
value but not recognised to be a property. For example, a person is said to have 
property in respect of a plot of a story but he has no property in respect of his 
reputation, though both these rights have money value. 

In Mahommedan Law' the ter m mal, w hich is translated as property^ is— tiscd , 
in its narrowest sense. I t mean s comor eal prop erty on l y. Such a.property must 
h ave fou r attributes : (i) The owher^inust have some advantage from the property. 
This naturally excludes dead bodies and human blood, (ii) The property must be 
of considerable value. Any thing of the. value of less than one Jalse^ is not treated 
as' property. (iii)r^Thc o^vnc^ must have possession over the thing. Consequently 
incorporeal properties arc excluded, (iv) The owner must have a right to dispose 
of the property in any way he may like^®. 

Here we come to a conclusion that the demarcation between rights which 
amount to property and which do not amount to property is arbitrary. The 
decision in a particular case depends upon the remedies available in the Courts of 
law. So we find in Rome the remedy of a formulary action in order to 
get condemnation. Such rights as were capable of estimation in money were recog- 
nised to be a res. Even in England in order to get the writ from the Court, services, 
rents and annuities were regarded as properties. If a tenure-holder failed to perform 
services to his lord, the lord would bring the same action as he would have brought 
to recover the land. The consequence was that the land and the services were 
both treated as properties. 

The concept of property has not however remained static. But it has 
had always a social aspect. Emphasis on this aspect has, however, varied from 
age to age. Be that as it may a right to amount a property requires two ingredients: 

(i) money value and (ii) recognition by law. Both these ingredients are inter- 

5. Technically the holder had no legal title but because of the protection provided by the praetor 
the possessor could claim title over the thing. Hence we find usutfapion possession, lorgt tmporis pres- 

riplio, possession of provincial land, possession by aliens, bonitarian ownership etc., developed as new 
forms of Praetorian ownership. For details, see Buckland, Equity in Roman Law (191 1), 4-6 ; Jolotvicz, 
Historical Introduction to the Study of Roman Law (1954), 272-83. 

6. The Chancery Courts applied the maxim that it will protect proprietary rights only. Now 
the latvyers tried their best to prove different kinds of proprietary rights in the contractual transactions. 
See Paton, Jurisprudence (1964), 481. 

7. E.g., equitable estoppel, equitable set-off, execution by appointment of receiver, eqmtable 
waste, doctrine of merger, relief against forfeitures and equitable ownership were the new idMS in 
the Property' Law which Equity Courts gave to the English Legal System. Hanbury, Modem Equity 
(1957), 41-58. See also Holiworth, A History of. English Law, vil, 23-4. 

8. Rights in property otvncd by others. 

9. A fals is an Arabian small copper coin. 

10. Abdur Rahim, Muhafnmadan Jurisprudence, 262-3, 

11. See Jeriis, English Civil Law, - 
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dependent Sometimes it is said that there must be an exchange ^^ue instead 
of money value because there may be certain rights eg , z father s right to the 
economic services of his infant child which are not property because they cannot 
be transferred It is submitted that a particular right may be property even if 
for certain reasons it cannot be transferr^** For example section 6 Transfer of 
Property Act enumerates certain rights which are not transferable This docs 
not mean that they are not within the concept of property They are all well 
recogmsed forms of properties but for reasons of public policy the law has for 
bidden theu- transfers So Jessel M R , observed 

‘ There arc many cases m which property arises from a contract quite 
independently of the fact that no judicial tribunal can enforce it 
The mere fact that you cannot sue for the thing docs not make it not Property ^ ® 

The second ingredient recognition by law is of greater importance If the 
law refuses to recognise and protect a particular nght no one can be deemed to 
have a legal right in the thing m question It is therefore dear that if the law with 
draws such recognition a thing ceases to have the attribute of property 

In a modem welfare State the Courts have been inclined to limit the scope 
the term property by withdrawing the recognition under one or the other ground 
For example, a right of fishery was a well recognised foim of property as being a 
benefit arising out of land and as such it svas always treated to be an immovable 
property But m Ananda Bthera v Ortssa^* the Supreme Court refused to give 
relief on the ground that the State had not taken away the petitioner s contract 
IReally in that case the estate vested in the State of Orissa which refused to recognise 
the contract under which the petitioner claimed his fishery rights Earlier the 
Supreme Court had itself recognised in Chhotabkai v Madhya Pradesh^^t that a 
contractual nght in respect of land amounts to properly and the State should not 
interfere with the same But later on in Skantahat v State of Bombay*^, the Court 
took a different view Mr Justice Bose mthatcase said that it was a mere contract 
and not a property and the petitioner at the most could claim damages Thus 
we find that the Courts are showing a tendency to interpret the word properfy 
rcstfictively with the result tliat there is an mduect curtailment of the fundamental 
rights of the ^iizens 

Thus we find that the trend in the Jaw of property is again changing On the 
one hand we recogmse private ownership and give all possible protection to the 
mvner On the other hand the concept of public welfare claims to override tlie 
interest m private ownership In effect we are going back to the earliest sj-stem 
of law where the property belonged to the community at large 


12 Kocoxirek, Jural Relalwns 324 

13 It IS not necessary that all piopcrt es must lie transferable Set Bans CeM v P K Batiern 

AIJL 1949 All 433 (43G) ^ 

14 Act rV of 1882 

15 Ex pa It Hvggns (1882) 21 ChJ) &> SO 

16 Cooley Const tutiotial Lmc 39Z cf Beniham Theosy of legisha on 112 I cannot count 

upon tl e cnjoyuient of that which I regard as m no except through the promise of the law which 
guarantees It to me Stielso'QenihemLmlsafJunspnidenetDtJmtdBS *T lllaw existed property 
and law were bom and d c togc her take away law and property $ at an end 

17 Chesh re Modern Real Preptrly 121 Mulla Transfer cf P oberty A t (19 6) 15-6 

Chitalcy T'un/er o/P A I (I9oO) s IM (Jaltar r ght—r ghtt of fi. hery) see a! a Lakkmanv 
Ramj Aldt.l921Bom 93 ShbaHaUarv CMiSundan (1897) 24 Cal 449 and ^luraw v PeM 
AIR. 1917 Nag 37 ' 

18 (1956)SCJ 96 (1955) 2SCR 919 (19 6) 1 M L J (S C) 69 AIR 1956SC17 

19 (19o3)SCJ96 (19o3)SCR 476 AIR 1953SC108 

20 (19o8)SCJ 1078 (1959)SCR 265 AIR 1958 SC532 

21 Cf M P Ja n Ind an Const tnl otusl Lera 408 The Jud tiary has however sought to inter 

pret the word restrict vely in order to 1 nut the guarantee under Art 19(1) (/) Tb* 

view stnkes at the ro<?t of the protect on of incorpor e al rights ’’ 
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In Article 19 (1) (/) of the Constitution' it is pro'vidcd diat “ All citizens shall 

the right to acquire, hold and dispose of property ” But in clause (5) 

of the same Article the right is circumscribed in the interests of the general public. 
Here ■we recognise that the general public or the community at large is more 
important than the individual and therefore we can restrict even the Fundamental 
Rights of tlie individual. On the one hand we recognise, “ whatever a man produces 
by tlie labour of his hand or his brain, whatever he obtains in exchange for something 
of his own, and whatever is given to him, die law will protect him in the use, enjoy- 
ment, and disposition of”"®. On the other hand, we are taking away a big portion 
of the produce of labour through different agencies of the taxing power. Even the 
Communist country Russia gives protection to its citizens, at least so far as the produce 
of labour is concerned. Article 10 of the U.S.S.R. Constitution says : 

“ Tlae personal property' right of citizens in dieir incomes and savings from 
work, in their dwelling houses and subsidiary house enterprises, in articles of domestic 
economy and articles of personal use and convenience, as \vell as the right of citizens 
to inherit personal property, is protected by law.” 

Article 31, of our Constitution in the name of protecting the proprietary' rights 
of a person says : 

“ (1) No person shall be deprived of his property save by authority of law.” 

And the next moment it gives a very wide power of deprivation to the State 
in the same article. It says : 

“ (2) No property shall be compulsorily acquired or requisitioned save for a 
public purpose and save by authority of a law which provides for compensation for the 
property so acquired or requisitioned and cither fixes the amount of tire compensation 
or specifies dre principles on which, and the manner in which, the compensation 
is to be determined and given ; and no such law shall be called in question in any Court 
on the ground that the compensation provided by that is not adequate.-*” 

We were not satisfied even with this much of the power and added Article 
31-A to give a free hand to the State®®. 

Even the first reading of these articles make it clear that the present conception 
of property is that an individual is a part of the community, and therefore his property 
must also be taken to be the part of the community. It is the duty of the community 
to give full protection to individual’s property and the moment it needs die property 
for the general good, it can acquire it. Clause (2) of Ardcle 31 has very safely 
guarded the' interest of the community by denying the fundamental right guaranteed 
in the first clause. Clause (2) provides that the State can acquire the property 
on fulfilling 3 conditions viz., (1) acquisition must be for public purpose ; (2) it 
must be under the audiority' of law ; and (3) it must be by payment of compensation. 
If we examine these conditions minutely, we will find diat the Legislature is given 
a free hand and it can take away the property from an individual, even without 
payment of an adequate compensation. Professor Rao^, while discussing the 
property rights under the Constitudon, has very correctly analysed the motives 
behind our Constitution. According to him the Constitution is motivated by two 
inconsistent desires, one to give an impressive paraphernalia of Fundamental Rights 


22. SothemostofthcConstitutionsofthcivorldhavedonc. The Constitution of U.S.A. would 

say, “ No person shall be deprived of his life, liberty or property,' wthout due process of law ” (I4th 
Amendment to the Constitution). In England, the Magna Carta provided in 1215, “No free man 
shall be disseized or divested of his freehold but by the law of the land. ” 

23. Cooley, Conslitulional Law, p. 392. Cf. Bcntham, TTieorj! of Legislation, 110 : “Law... Says : 
Labour, and I svill insure it by arresting the hand which may seek to ravish it from you. ’’ 

24. Emphasis supplied. 

25. Article 31-A was brought in the present form by the Constitution (Fourth Amendment) 
A6t, 1955. 

1. Chief Justice Sinha and Properly Rights, For Prof. Rao’s earlier opinion, 

tie " The Problem of Compensation and its Jmticiability in Indian Law ’’ , (1962) 4 J.LL.1. 481, 

s J— 8 
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and the other fo reserve as much po\«r as possible in the hands of the Government 
He says 

"The framers could not help succumbing to the temptation of 

passing a ‘ popular * and right onented Constitution they tooh care to hedge m 
the rights conferred on the people by numerous restrictions intended to reduce 
those rights to tlic level of mere showpieces with a purely propagandist value 

What IS a ‘ public purpose ’ ^ The term ‘ public purpose ’ is so wide and elastic 
that it js very difficult to deflncit* According to Mahajan, J, it can only be 
adjudged in the context of the particular enactment and according to the time 
and need of the society, when it is construed * Mudholkar, J who was delivering 
the majority judgment m Somawanlt v Stale of Punjab*, clearly stated 

"Public purpose is hound to vary with the times and the prevailing conditions 
in a given locality and therefore it would not be a practical proposition even to 
attempt a comprehensive definition of it * 

It has however, been accepted that an acquisition is deemed to be for public 
purpose, if It IS made in th- general interest of the community as distinguished from 
the private interest of an individual * In this sense the concept of public purpose 
is public Welfare Fortunately the Courts have the power to decide as to whether 
a particular purpose is a public purpose or not • But the Courts have given a liberal 
interpretation to the term ‘ public purpose It has even been held m many cases 
that if the property is acquired for one individual under a scheme from which public 
may derive advantage it is deemed to have been acquired for public purpose ’ 
It may be noted that in such a case the persons to be benefited must get the benefit 
not as individuals but in furtherance of a scheme of public benefit 

In the following cases the Courts have held that the acquisitions were for 
public purposes 

y* (i) An acquisition for purposes ofcnabhng a private industrial jmdertaking 
to build dwelling houses and provide amenities for its workmen * 

(ii) An acquisition for a private company, engaged m the production of 
certain chemicals necessary for the existing economic situation of the country m 
order to save foreign exchange*, or, for setting up a factory for the manufacture 
of refrigeration compressors ** 

(ill) An acquisition for housing a member of the staff of a Foreign Con 
sulate necessary for the trade and commerce of the country ** 


2 SioStofSomhe^x JiOfijt 0936)SCJ 288 (1956)SCR 18at25 Allt 19oOSC 294 
^^^3 StaU ef Bihar J. Sam.ihiiarJngh (I952)SCJ 354 (1952) S C IL B89 AIR 1952 SC 

4 (I963)2SCJ35 <1963) 2 MLJ (SC) 18 (1963) 2 AnVVR (SC)IO (1963)2 

SCR 774 AIR 1963 SC 151 163 v v v 

5 IhiJ at page 163 

6 SlatecfWesi Bengal V Mrs Belle Baneijfe {IM)SG} 55 ( 1934 )SCR 5 o 8 ( 19 j 4 ) 1 MLJ 
162 AIR 1934SC 170 /Camalammay Sia.e AIR I960 Kcr 321 

7 JawKuajitiv ^ia£e«/i^Ttj44 (1963)2SGJ Sa (1963V2MI J (SC) 18 (1983)2 AnWR 
(SC)18 n963)2SCR 774 AIR 1963SC15I R K Aeanoalla v Stale a/m t Btagal AIR. 
1965SC 99j Siateo/Bomia^v B S Aanji 0936)’=iCt 29Z (l9o6)SCR18 AIR19o6SC 
29t JAmia V Paniai A I R. 1959 Pujij 535 Samhaj v Bhnji Man, fl9a3)SCJ10 Cl9o5) 
lSaR. 777 AIR19 j 5SC41 ATflnu/flmnM v Sate AlR. 1960 l^er 321 

8 Barkja Thakur V Stale of Bomhay AIR I960 SC 1203 

9 Mol that V Stale of Cujaral AIR 1961 Gu] 93 

10 Sma'j;onltv Stale of Punjab 0963) 2SCJ 35 (1963>2MLJ (SC) 18 (1963) 2 AnWR- 
(SC)I8 (I963) 2SCR 774 AIR 1963SC 151 

N Sute?fBs«'>9V AfiCttlAaa (l9»)2SaR.a57 (I93a)SC3 822 AIR ISaSS G.8W ' 
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• (iv) An acquisition for housing an officer of the State Road Transport 
Corporation for the efficient discharge of his functions,^® 

(v) An acquisition for preventing concentration of holdings in the hands 
of a few individuals, housing homeless peoplei«, clearing slum areas and relieving 
congestion!® or rehabilitation of refugees!®. 

(vi) An acquisition for a society for maintaining student’s home, publication 
departments and guesthouses!’, etc. 

The aforesaid list of acquisitions, accepted by the Courts, as for public purpose? 
makes it clear that tire tendency of the present day Judiciary is not to disturb the 
legislation, so far possible on the ground that they are not for public purpose. We 
now turn to the question of comp^ation. The State has to pay compensation, 
but tlie quantum of compensation is wlxolly a matter for the State to decide. The 
American Constitution provides a just compensation.!® They take it as an owner’s 
lo ss a nd not as the-taker’s-gain, as die basis for compensation. The owner is entitled 
to a fair market value at the time of taking.!® In England, the Parliament is 
supreme and can take away the property of tlie individual even without payment 
of compensation but unless it provides expressly in unequivocal terms the Courts 
presume that reasonable compensation was intended by the Parliament.®® Black- 
stone says : 

“ So great is the regard of the law for private property, that it will not 
authorise tlie least violation of it; no, not even for tlie general good of the whole 
community. If a new road, for instance, were to be made through the grounds 

of a private person, it might perhaps be extremely beneficial to the public the 

Legislature alone can interfere and compel by giving him a full 

indemnification and equivalent for tlie injury thereby sustained.®! 

On the question of compensation, there are different aspects : (1) Whether 
the property is compulsorily acquired or requisitioned within the meaning of clause 
(’2)' of Article 31 or the owner has been merely deprived of his property under the 
Police power or taxing power of the State in which case the question of compensation 
does not arise; (2) Whether, even if the property is compulsorily acquired or 
requisitioned, there is a law, which provides for the transfer of the ownership or 
right to possession of any property to the State or to a corporation owned or control- 
led by the State, or there is no such transfer of ownership or right to possession. 
In the later case, clause (2-a) of Article 31 excludes the application of clause (2); 
(3) Whether, if the property is compulsorily acquired, is it not saved by Article 
31 -A or by Article 31-B ? ; (4) Whetlier, even if tlie particular law is not saved by 
Articles 31 -A and 31-B, docs it provide for my compensation or not? If it provides 
even an inadequate compensation, it is fully protected,®® unless the compensation 
is illusory.®® 


12. Slate of Bombay v. R. S. Nanji, (1956) S.G.J. 288 ; (1956) S.G.R. 18 : A.LR. 1956 S.G. 294. 

13. Stale of Bihar v. Kameshwar Singh, (1952) S.G.J. 354 : (1952) S.G.R. 889 : A.I.R. 1952 S.G. 

252. 

14. State of Bombay V. Bhanji Munji, (1955) S.G.J. 10 : (1955) 1 S.G.R. 777 : A.I.R. 1955 S.G. 41. 

15. Bhagwat Dayal v. Union of India, A.I.R. 1959 Punj. 544 ; Iftikhar Ahmad v. State of Madhya 
Pradesh, A.I.R. 1961 M.P. 140. See also Moosa v. State of Kerala, A.I.R. 1960 Ker. 3551 

16. Sefi V. State of West Bengal, A.I.R. 1951 Gal. 97 ; Gurdial Kaur v. The State, A.I.R. 1952 Punj. 
55. 

17. R. K. Agarwalla v. State of West Bengal, A.I.R. 1965 S.G. 995. 

18. The Fifth Amendment to the Gonstitution of U.S.A. 

19. , U. S. V. Miller, (1943) 317 U.S. 369. 

20. ’ A. G. V. De Kiser's Hotel, L.R. 1920 A.G. 508. 

21. Blackstone, Commentaries, i, 139. 

22. Somawantiv. State of Punjab, (1963) 2 S.G.J. 35 : (1963) 2 M.L.J. (S.G.) 18 : (1963) 2 An.W.R. 
(S.G.) 18 : (1963) 2 S.G.R. 774 : A.I.R. 1963 S.G. 151. 

23. See the observations of Wanchoo, J., in Katimbil Kunhiloman v. Stale of Kerala, (1962) 1 S.G.J. 

510 : (1962) 1 S.G.R. (Supp.) 829 : (1962) 1 M.L.J. (S.G.) 213 : (1962) 1 An.W-R- (S.G.) 213 : A.I.R, 
1962 S.G. 723. . 
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In 1950, when the Constitution 'vas idoptcd. Article 31,®* taking the wordings 
of section 299 of the Government of Indi'i Act, 1935,®' simply provided for the 
acquisition for a public purpose and on payment of compensation Though, 
clause (4) was added to save the legislations pending in different States for the 
abolition of the Zammdari system, the Patna High Court' found it difficult to sustain 
, thelegislation as tntra vires of the Constitution The Allahabad High Court®, however, 
gave a contrary opinion The State of Bihar m one case and the Zamindars of Uttar 
Pradesh in the other went up on appeal to the Supreme Court \Vlule these appeals 
were still pending, in order to avoid htipition, the Parliament, which consisted, 
pnor to the first general election of 1951 , of thesnmc persons who were the members 
of the Constituent Assembly, amended the Constitution in order to save the then 
existing different legislations on abolition of Zammdari system 

In the leading case of Airs Bela Banerjee*, where the Government wanted to 
acquire property at a price prevailing on 31st December, 1946, the Suprem* Court, 
upholding the judgment of the Calcutta High Court, held that the amount of 
compensation must be A just equivalent of what tlie owner has been deprived of 
It svas further observed that the fixing of compensation without reference to the 
market value of the land svas arbitrary and against the spirit of the requirements 
of Article 31 (2) of the Constitution The Supreme Court stated 

“ While It IS true that the L^islalure is given the discretionary power of 
laying down the principles which ‘should govern the determination of the amount 
to be given to the owner fer the properly appropriated such principles must ensure 
that what is determined as payable must be compensation that is a just equivalent 
ofwhat the owner has been deprived of Within the limits of this basic rcq^uircment 
of full indemnification of the expropriated owner the Constitution allows free 
play to thelegislativejudgment as to what principles should guide the determination 
of the amount payable \Vhethcf such pnnciplcs take into account all the elements 
whi^ make up the true value of the property appropriated and exclude jnatfers which 
are to be neglected, is a justiciable issue to be adjudicated by the Court* ’ 

The Parliament®, finding difficulties particularly in the way of abolition of 
intermedianesbetween the State and the tiller of the soil, amended Articles 31 and 
3l-AoftheConstitutionby the Constitution (Founh Amendment) Act, 19o5 It 
was felt that the limited financial resources of the State could not permit the pay- 
ment of full compensation The amended Articles now provided infer aha, that the 
law should not be called m question m a Court of law on the ground of the 
inadequacy of compensation * 


24 Article 31 (2) of the Coniticulion m 19iO, read as folloiAS r»o property 
shall be taken pojsewion of or acquired for public purpores unless the Itw protidej for 

compensation for the property taken possewion of or either fua the atnounl of compensaiion or spcci 
fics the principles on which and the manner in which the compcnsaiion is to be dclcrmired andgis en 

23 Section 293 of the Government of India Act 1935 tan Neiihcr the Federal nor a Provin 
cial Legislature shall have power to make any law authorising the compuLory acnuisiuoji for puhl c 
purposes of any land or any commercial or industrial undertaking of any interest in or in any company 
owning any comm-rcial or industrial undertaking unless ihc law provides f »r the payment of compen 
sationfor the property acqu red and etcherfiees the amount of the compensauon or specifies the print* 
pies on which and the manner m which it is lo be determined 


1 Kam’ikwar Stngh v SlaU of S fur, AIR 1951 Pat 91 B ) 

2 Saryapal S nghv Utlor Pradtsk Cortirmtif A I'R Idol Ail 674 

3 Stale ef West Bingal V Aft D fa Dmnjee (19a4ySCJ 9a {\9>4^SCR 556 (1934)1 

MLJ 162 A-IR 19o4SC 170 J \ ) ^ > 

4 Ibid at page 172 


5 There were two other decisions (Jlfl&e/W’rjf^wlv SuhodhCotyal Bose n9j4lSCjlN 

n954)SCR 587 AIR ISoiSC ^ Dia,ia4a,Sh,niwa,ysk,!aZMl dai SCj 173 
hga4)SCR 674 (I9o4) IMLr 3a5 AIR I9a4SC 119, which X prompted the ^ 
clausc(2 4)toArticle31 ofthe Constitution by the Fourth Amendment 

6 ArticleSl (2) ofout Coastitutionsayi And no such law shall be called in question many 

Court on the ground that the comp-ntaiion provided by that law u not adequate 
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In I960 the Supreme Court, in K.IC. Kochuni v. State of Madras’’-^, confined the 
amended Article 31 -A to its application to enactments which w'ere’ intended only 
for^ agrarian i^cfoirns. Even prior to the Koclumi’s case’’-^ the Supreme Court had 
already observed that tlie core of Ai'ticle 3I-A was agrarian reform. But the term, 
‘ agrarian reform’ was given a very wide interpretation. In ^anjit ^ Singh 
State of Punjab ' S the Supreme Court considered its earlier decisions in different 
cases and observ'ed that the concept of agrarian reform as given in the Kockuni‘s 
case’’-^ should obtain a liberal interpretation. Mr. Justice Hidayatullah, who deliver- 
ed the judgment of the Court gave a very wide interpretation, saying : 

“ The scheme of jural development today envisages not only equitable dis- 
tribution of land so thatllicrc is no undue imbalance in society resulting in a landless 
class on the one hand and a concentration of land in the hands of a few, on the 
other, but envisages also the raising of economic standards and bettering rural health 
and social conditions. Provisions for the assignment of lands to village panchayats 
for the use of the general community, or for hospitals, schools, manure pits, tanning 
grounds, etc,, enure for the benefit of rural population and must be considered to be 
essential part of tlie re^distribution.of holdings and open lands to which no objection 
is apparently taken. If agrarian reforms are to succeed, mere distribution of land to 
the landless is not enough. There must be a proper planning of rural economy and 
conditions and a bodyjlike the village panchayat is best designed to promote inlral 
Welfare "than individual owners of small portions of lands 

“ The settling of a body of agricultural artisans (such as the village carpenter, 
the village blacksmith, the village tanner, farrier, wheelwright, barber, washerman, 
etc., etc.) is a part of rural planning and can be comprehended in a scheme of agra- 
rian reforms. It is a trite saying that India lives in villages and a scheme to make 
villages self-sufficient cannot but be regarded as part of the larger reforms which 
consolidation of holdings, fixing of ceilings on lands, distribution of surplus lands 
and utilising of vacant and waste lands contemplate 

In the recent case of Vajravelu v. Special Deputy Collector}.^, Article 31 was closely 
examined. In that casej'the" Madras Legislature enacted the Land Acquisition 
(Madras Amendment) Act, 1961, in order to provide for the acquisition of lands 
for housing schemes in the neighbourhood of Madras City. It laid down the general 
principles for fixing the compensation which differed from those presciibed in the 
Land Acquisition Act. Though the impugned Act was declared ultra vires Article 
T4 of the Constitution, yet on the question of the adequacy of compensation the 
Supreme Court upheld the Act on the basis of the Fourth Amendment and ruled 
that it could not be questioned oii the ground that it did not provide for a “just 
compensation 

There may arise a case in which, in order to avoid the question being agita- 
ted in a Court, the Legislature may provide for compensation, which may turn out 
to be quitc illusory. In such a case the Courts have a right to interfere and declare 
the legislation ultra vires. In VajravebCs case''-^, Subba Rao, J., expressed the opinion 

7-8. A.I.R. 1960 S.C. 1080. V or n. crideaX %l\xiy oi Kochuni’ s case, see J. iKarain' Deprivalion of 
Properly and right to hotd property under the Indian Constitution: A Study pf Kochuni Decision’, (1964) 
6J.I.L.I. 410. 

' 9. Almaram v. Stale of Punjab, (1959) S.G-J. 407 : (1959) 1 S.C.R. (Supp.) 748 : A.I.R. 1959 

S G 519. 

10. Sri Ram Ram Karain Medhiv. Stale of Bombay, {195^} S.C.]. 679 : (1959) IS.C.R.489 : (1959) 

1 An.W.R. (S.C.) 1 : (1959) 1 M.L.J. (S.C.) 1 : A.I.R. 1959 S.G. 459. Gangadhar Rao v. Stale of Bombay, 

" (1961) 2 S.C.J. 398 : (1961) 1 S.G.R. 943 : A.I.R. 1961 S.G. 288 ; Slate of Bihar v. Rameshwar Pratap, 
0962) 2 S.G.R. 382 : (1963) 1 S.G.J. 415 : A.I.R. 1961 S.G. 1649 ; Sonapur Tea Co., Ltd. v. Deputy 
Commissioner, (1962) 1 S.G.R. 724 : A.I.R. 1962 S.G. 137 ; State of Bihar v. Umeshjha, (1962) 2 S.G.R. 
687 r A.I.R. 1962 S.G. 50. 

11. A.I.R. 1965 S.G. 632. 

12. Ibid, at 633. 

13. (1964) 2 S.G.J. 703 : (1964) 2 M.L.J, (S.G.) 173 : (1964) 2 An.W.R. (S.G.) 173 : A.I.R* 
1965 S.G. 1017. 
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that if the compensation is illusory the Courts have power to decalre the law ultra 
vires He said . 

If a law says that though a house IS acquired, it shall be valued as a land 
or that though a house site is acquired, it shall be valued as an agricultural land or 
that though it is acquired m 1950 its vsduc in 1930 should be given, or though 100 
acres are acquired compensation shall be given only for 50 acres, the principles 
do not pertain to the domain of adequacy but are principles unconnected to the value 
ofthe property acquired In such cases the validity of the pnncipics can be scruti- 
nized The law may also prescribe a compensation which is illusory It may pro- 
vide for the acquisition of a property worth lakhs of rupees for a paltry sum of 
Rs 100 If the compensation is illusory or if the principles prescribed are 

irrelevant to the value of the property at or about the time of its acquisition, it can 
be said that tlic legislature committed a fraud on power and, therefore, the law 
IS bad** 

But in Somwemtiy State of Pimjat’*, which was a case undcrscction 6 (i) of the 
Land Acquisition Act, 1894 providingfor the acquisition ofland for public purpose on 
payment of compensation, ‘ wholly or partly ’ out of public revenues, the State had 
provided Rs 100 only on account of compensation for a property worth more than 
Rs 4 lakhs The Supreme Court, by its majontyjudgment, upholding the acquisition, 
held that even this nominal contribution satisfied clause (1) of section 6 oftheAct 
Subba Rao, J **, who gave the dissentmgjudgrnent however pointed out that the 
payment of even a part of a compensation mmt have some rational relation to the 
compensation payable m respect of the requisition for a public purpose He said 
that the part must be a substantial part and Rs 100 cannot be taken to be a substan* 
tial part of the amount of Rs 4 bkhs 

Ajiewjairn has ben gi\cn to the property nghts by the ITth Amendment of 
the Constitution While the enactments meant for agrarian reforms and other 
anciUiary purposes were still protected, the Amendment has provided for a just 
compensation in the case of buildings and land under the personal cultivation of the 
person holdmg the estate A nciv proviso has been added to Article Sl-A m order 
to bring the said changes The new proviso runs as follows ■* 

"Provided further that where any law makes any provision for the acquisition 
by the State of any estate and where any land comorised therein is held by a person 
under his personal cultivation, it shall not be lawful for the State to acquire any 
portion of such land as is within the ceiling limit applicable to him under any law 
for the time being in force or any building or structure standing thereon or appur- 
tenant thereto, unless the law relating to the acquisition of such land, building 
or structure, provides for payment of compensation at a rate which shall not be 
less than the market value thcrcoP’ 

Apparently a great relief was given to the holders of land upto the ccilmg limit 
iixed the State But it has taken away, really many important rights of the 
individual Firstly, saving upto the ceding has no meaning, because the ceiling is to 
be fixed by the State Though it is admitted that the ceiling cannot be fixed m an 
umfomi manner by any law, still it is too much to expect that the State will not 
reduce the ceding in order to avoid payment of compensation as a matter of policy 
SecondIy,a long list of44 enactments*’ havebeen added in the IXth Schedule** and 
It cannot be ruled out that many more enactments wdl not be added in future so 
as to take away the justiciability of such enactments from the jurisdiction of the 
Courts of law Prof B Errabbi commenting upon the Amendment says 


14 Ib\d at 1024 

(SC) 18 (l963) 2 An\VR (SG) 18 (1963)2 

S C Iv 774 A I R. 1963 S C 151 

16 Ihd at 172 

17 On^nally the Fint Amendment listed 13 enactments only The FourtK Amendment 
added another seven different enactments 

18 Article 31 B validates the enaccments enumerated m the IXth Schedule. 
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“ The recent addition of some more Acts to the list in the unpleasant schedule 
is undemocratic for it deprives Judiciary'of its rightful place in a democratic Consti- 
tution The listing in schedule IX a number of Acts, however oppressive and 

unconstitutional (in other respects) they may be, would make the Judiciary a help- 
less spectator of the injustice meted out to the individuals^®”. 

It has, however, been suggested that Article 31-B may provide some incentive to the 
Legislatures to reconsider the provisions of their hasty legislation, particularly, when 
the Judiciary expresses its disapproval to tliese provisions.®® 

It is interesting to note, at this point, that clause (2) of Article 31, which requires 
inter alia the payment of compensation, does not apply to a law which was existing 
at the time of the commencement of tlie Constitution except in certain exceptional 
cases. Though Article 13 clearly provides that all tire laws in force immediately 
before the commencement of tlie Constitution must be deemed to be void if they are 
inconsistent with the provisions of Part III of tire Constitution dealing with the 
fundamental rights but because of the limit set forth in clause (5) of Article 31, 
clause (2) of that Article does not apply to tlie laws which were existing at the com- 
mencement of the Constitution. In Somawanti v. Slate of Punjab^^, the Supreme 
Court confirmed its earlier judgments®®, that Article 31 (5) (a) excludes Article 31 
(2) and Article 19 (1) (/). The result of this exclusion is that even if the compensa- 
tion is not provided, the acquisition cannot be challenged. In JV. C. Upadhya v. 
Stale of the Land Acquisition Officer categorically refused to pay.^ny com- 

pensation for acquiring the rights of the tenants and the Allahabad High Court found 
itself unable to help the petitioners only because the land was being acquired under 
a pre-constitulional law. 

To sum up, we find that the concept of property ownership began with the_com- 
munity ownership. From the community it was taken over by the family and from 
thcTamily by the individual. Now the State is taking control of the private property. 
In Communist countries this change over is nearly complete. The Soviet Union 
has already taken control of the-landed properties and of the major means of produc- 
tion®®. In other countries also we are progressing towards the same goal. 

In the United States according to the doctrine of Eminent Domain it is recognis- 
ed that the property, acquired Ijy the citizen under the protection of the State, can 
be taken away by the State which represents the comrnumty at large, for the public 
benefit even against the wishes of the owner. The only limit is that just compensation 
should be paid. 

Here we come to a stage where we have to think about the price of liberty we 
are paying. Since long we have recognised life, liberty and property as the natural 


19. B. Errabbi,- Constiiulional Developments pertaining to property^ and the Seventeenth Amendment Act, 
(1964) ' 6 jil.L.I., 196 at p. 211-2. See also S. L. Aganval ‘ Constitution, 17th Amendment Act, 1944 : 
Its validity’, (1965) 7 J.I.L.I. 252. 


20. Ibid, at 212. 

21 Article 31 (6) provides that any State law, enacted within eighteen months prior to the 
commencement of the Constitution and submitted within three months after such commencement 
to the President for certification and if the President certifies, then it shall not be questioned in any 
Court.on the ground that it contravenes clause (2) of Article 31. 

. 22. (1963) 2 S.C.J. 35 : (1963) 2 M.L.J. (S.G.) 18 : (1963) 2 An.W.R. (S.G.) 18 : A.I.R. 1963 
S.G. 151, 160. 

23. Baba Barkya Thakur v. State of Bombay, A.I.R. 1960 S.G. 1203 ; LUavati Bn v. State of Bombay, 
^19571 S.G.T. 557 .• (1957) S.G.R. 721 : A.I.R. 1957 S.G. 521 and State of Bombay v. Bhanjt Munjt, 
(1955) S.’CJ.' 10 : (1955) 1 S.G.R. 777 : A.I.R. 1955 S.G. 41. 

' 24. A.I.R. 1965 All. 356 (364). 

25 Article 6 of the Soviet Constitution says : “ The land, its mineral wealth, waters, forests, 
mills, factories, mines. Rail water and air transport ban^ communications, large State orpmsed agri- 
cultural enterprises as well as municipal enterprises and tp bulk of dwellip 

industrial localities, are State property, that it belongs to the whole people . The Indonesian Consti- 
tution accepts it in the follosving words, “The national economy shall be orpmpd on a co-operative 

basis land and water and the natural riches contained therein spll be controlled by tp 

State and exploited for the greatest benefit of the people.” Article 38 of the Constitution of Indonesia 
(1950), 
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rights of e\ery individual In order to achieve full fledged freedom it is necessary 
that the individual should feel that his property is fully protected by law We are, 
actuall), going towards the opposite direction Here an individual has no freedom 
as to his property Hii .is a bsolutelyjdepcndent upon the interest of the general 
public^t large We see tliat the interest of the general pubhc is decided by the Legis- 
lature, which IS dominated by the ruling party and the ruling party itself is run by 
a small group of persons who happen for the time being in power in the Legislature, 
hence, it is for them to decide as to what is the interest of the general public It has 
been seen above that the Courts do not usually interfere with the question of public 
interest nor arc the> allowed to question the adequacy of compensation Const- 
quently, the group ii^owcr can take away even the natural rights of an individual 
to rijfil__its own notion of reform Apart from controlling his participation in the 
public property, these notions take away, in a large way the property of the indi 
vidual for no fault of the individual Apart from the specified enactments saved by 
Article 31 B of the Constitution, Articles 31 (5) and 31 A provide certain circum 
stances m which the property of the individual may be acquired and still he has no 
claim, either of a reasonable opportumty or of a fair compensation Wliilc dis- 
cussing from a different angle. Prof Charles A Rich^, observed that it is very danger- 
ous to give control to the Govenunent machinencs for determining the question of 
public interest and under that control, allow them to control the freedom of pnvate 
property He said that we cannot permit any ofTicial to pretend that he has sole 
knovvle^e of the pubhc interest He says 

“ If the individual is to survive m a collective society, he must have protec- 
tion against its ruthless pressures There must be sanctuaries or enclaves where no 
majority can reach To shelter the solitary human spint does not merely make 
possible the fulfilment of individuals , it also gives society ihe power to change, 
to grow and to regenerate, and hence to endure These were the ejects which 
property sought to achieve, and can no longer achieve The challenge of the future 
will be to construct, for the society that is coming institutions and laws to carry on 
Ais work* ' 


It has also been seen that the Parbament has amended the provisions of the 
Constitution relating to the property rights thnee*, m the exercise of the power given 
to it under Article 368 of the Constitution Under this Article the Parliament can 
amend Part HI of the Constitution dealing with the fundamental rights, l^ a 
majority of total membership m each of Ihe two houses provided this majority is not 
less than two thirds of the members of each house present and voting Though the 
Supreme Court has declared such amendments as tnlra nres the Constitution*, yet 
the method of amendment has been widely criticised ® With reference to the 
17thAmendracntithasevenbeensaid,lhatifb> an easy amendment of the Consti- 
tution, the Parliament validates as many as forty four State Acts, it can very easily 
add any number of Acts m the Ninth Schedule and thereby, practically take away 
the powers of the Courts In such a case the idea of Fundamental Rights itself, 
would become illusory* 


There i§ another point to be noticed here In modem tunes the landed pro- 
perty has no practical importance Due to the growth of industry and trade, one 


1 CharlesA Reich, (1964) 73 \a!«LawjQur 733 

2 Ibid at 787 

3 The Constitution (Fiwt Amendment) Act 19^1 The Constitution (Fourth Amendment) At', 
19 j 3 and the Conttitution (Seventeenth Amendment) Act 1964 

4 SkankattPrasad\ VnwnefMa 115 (I952)SCR8!> ft93n2MLI633 

5 Sie note 19 on page 57 

6 S I- Agaivml, (Tmofi/itfiiwi, dePffi/etVA XiB-n&i-Bl Art 1964 Iti Valid (1965) 7 J IX,I* 2^’ 
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would like to invest his money in shares instead of real properties. Due to a number 
of restrictions’, it is very difficult, these days even to manage the landed pro- 
perties. One cannot hold property beyond a certain limit ; he cannot ask his 
tenant to vacate the property. One can neither construct nor demolish his house 
witliout a proper sanction of the municipal authorities. In the present age we arc 
again moving from place to place ciilrcr Ijccausc of tlie present servied conditions or 
because of trade. _ It is, therefore, very difficult to hold immovable property. 
There is no certainty that a person will die at the same place where he took his 
birth. There is no certainty that if you Iiave settled at certain place, your children 
must remain at that place. One can very easily hold share certificates worth any 
amount but cannot hold landed properties witliout limit. He can deposit his 
money in banks and can very easily earn more than the return which he might get 
from the landed properties. Though the opinion is divided but the most accepted 
opinion, both in tlie United State® and India®, is that money and clioses in action 
cannot be compulsorily acquired. Mukherjea, J., says ; 

“ Taking money under tltc right of “ Eminent Domain ” when it must be 
compensated by money afterwards could be nothing more or less tlian a forced loan 
and it is difficult to say that it comes under the head of acquisition or requisitioning 
of property ’■®”. 

The result is that in the present age we believe more secure with movable properties, 
especially willr money and actionaljle claims. 


7. Tenancy Laws, Municipal Laws, land ceilings, registration expenses c/c. 

8. Willis, Constilulwnal Law (1936), 816, See however Nicholas, Eminent Domain, 1 100. 

9. State of Bihar v. Kameshwar, (1952) S.G.J. 354 ; (1952) S.G.R. 889 : A.I.R. 1952 S.G. 252. 
See also Bombay Dyeing Company v. State of Bombay, (1958) S.G.R. 1 122 : (1958) S.G.J. 620 : A.I.R. 1958 
S.G. 328. 


10, Id. at 280, 
S J— 9 ^ 
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GOVERN-NirNTAL CONTRACTS 
By 

SURYA KUMAR LL M Lecturer in Law 
University of Lucknow Lucknow 

INTRODUCTION Justiha cst constans at perpciiia voluntas pis sumuni 
cuique tnbuens — ^The purpose of all law Justinian said m his Institutes is to give 
to everyone what is due to him This is best achieved through creation and vindi 
cation of legal rights and legal duties through Stale machinery Contract is one 
of the processes towards this end A contract as Romans regarded consists of 
vestmg of volitional right in a certain person and charging the other with obhga 
tio In otner words with the presence of above reciprocity a vinculum juris 
comes into existence — a legal lie which the law will enforce 

State IS a leeal person and on that account there has been reasonable urn 
formity m the approach that Slate being a legal person and endowed with capa 
cit> to sue and be sued m us own name and power to hold or dispose of pro 
petty under a certain legal manner is as much liable as a private individual under 
the ordinary law of contract would be liable Whatever may be the justification 
for this rule in its formative stage it is quite clear that today when the State h 
the largest business unit also great injustice will be caused if the rule is taken 
otherwise Thus taking it for granted that the contractual liability of the Gov 
emmenl has ever been a matter of law— a part of the law of the land rather than 
caprices of policy it is proposed to examine the pivot and the development thereof 
around which contractual liability of the Government— Union or State clusters 

I LcgisIation^So far as the present Constitution of India is concerned 
there are only two Article which are relevant These are Articles 299 and 300 
grouped under Part XII Chapter III captioned Property Contracts Rights 
Liabilities Obligations and Suits Both these Articles are formal in the sense 
that while Article 299 specifies the manner that Government contracts shall be 
expressed and executed in the name of Head of Slate (President or Governor) by 
appropriate Government agency who shall not be personally, liable Non 
liability of State officials engaged in the discharge of obhcations and undertakings 
was declared by Lord Mansfield in the celebrated case of Macbeath v Ilaldi 
mand^ as early as 1786 The next article (Article 3(X)) covers the field of suabi 
lity of the State generally as equal to that under the previous Constitution Acts— 
1935^ 1915’ 1858* Since this Article is declaratory of contractual liability of the 
Government under the existing law saved by the Constitution (Article 372) it 
pertment to explore the authority therefor 

It IS clear that whole quselion turns upon a proper construction of section 65 
of the Imperial Government of India Act 1858 by virtue of which the extent of 
governmental liability has got to be determined After providing for transfer of 
paramountcy of the East India Company upon the territories to the Crown of 
England the Act by section 65 provided 


1 j Term Hep 172 See ShuUa Dr V N CoiuUtui on of Ind a p 421 

2 Sect on 1 6 

3 Sect on 32 

4 Section 63 
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^ The Secretary of State in Council .shall and may sue and be sued as well in 
India as in England by the name of the Secretary of State in Council as a body 
corporate and all persons and bodies politic shall and may have and take the same 
suits, remedies and proceedings, legal and equitable, against the Secretary of 
State in Council of India as they could have done against the same Company”. 

It is to be marked that this important provision has two facets. The first 
clause specifies that suability shall be vested in the Secretary of Slate which 
in England is vested in different corporate bodies — Ministers, Post Master- 
General, Attorney-General and the like. This clause has nothing to do with 
extent of liability which is governed by the succeeding clause. That is the liabi- 
lity of the Government or rights and remedies of the individual shall be equal to 
those as possessed by the preceding East India Company. The extent of liabi- 
lity of East India Company can be ascertained judicially. 

The judicial decisions determining liability of the East India Company or the 
Government though numerous in the field of Tort were meagre in the field of 
Contacts. One reason may be that even in the Government circles throughout, 
barring ^'one or two whispers of useless dissent, contractual liability of the Indian 
Government was regarded as equal more or less to that of a private individual 
under the ordinary law of the land. Even before the passing of the Government 
of India Act, 1858, the British Parliament in its Charter Act, 1833, directed the 
East India Company itself to administer the territory in trust for the English Sove- 
reign. This Act has greater constitutional significance because this is the only 
legislative instrument which defined the suability of the East India Company it- 
self. It provided that the Company can sue and be sued legally and equitably, 
hs if it has done the act for itself. Legislative authority therefore so far as it 
goes is to the effect that the liability of the Government in contract is equal to 
that of the East India Company prior to 1833. Even a legislation contrary to it 
would be ultra vires as violative of section 65 of the Constitution Act, 1858, was 
the outcome of P.C. judgment in Secretary of State v. Moment® where a Burma Act 
tried to take away right to sue. Lord Haldane stated the rule finally. “Their Lord- 
ships are of opinion that the effect of Sec. 65 of the Act of 1858 was to debar 
the Government of India from passing any Act which could prevent a subject 
from suing the Secretary of State in Council in a civil contract in any case in 
which he could have similarly sued the East India Company.” The impugned 
Burma Act was held ultra vires. The purpose of the 1858 Act was not indiscri- 
minate adoption of the archaic common law rule of immunity but to adopt it 
in a refined shape, for the preamble to the Act itself says that it is “An Act for 
the better Government of India” . 

n. Judicial Decisions,— That being so the cases which have adjudicated 
and established the liability of the East India Cqmpany in contract, must be 
taken as part of substantive law on the question. Before we corne to actual 
decisions it would not be out of place to remember that under English law (till 
Crown Proceedings Act, 1 947) subject could get relief only through Petition of 
Right (Macbeath v. Haldimand' — supra). In India the said English Company 
which since 1600 A.D. had purely commercial character and thereby its liability 
under and head of action was equal to that of a private person, ac- 
quired dual character in 1765 with the grant of Diwani by Shah Alam. 
Acts done by East India Company or its officers began to be 

divided into those done as a commercial undertaking, and those done 


5. (1912-13) L.R. 40 I.A., 48 at p. 52 : 24 M.L.J. 459 (P.C.). 

6. For details see Rankin, C.J.’s Judgment in Secretary of Slate v. Srigobinda, (1932) 36 G.W.N. 


606. 
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in pursuance to authority as Diwan of the Moughal Emperor But the 
earliest judicial authority which granted exemption to the Government in 
respect of acts of the later class was an observation of Peacock, C J , 
in the P. & O. case® a, viz,, 

“Where an act is done or a contract entered into in the exercise of poViCrs 
usually called sovereign powers by which wc mean powers which can 
not be lawfully exercised except by a sovereign or a private individual 
delegated by a sovereign to exercise them, no action will he.” 

This observation was entirely agreed to and purported to be followed by the 
Calcutta High Court in the single case of Nobin Chnnder Dej vs The Secrcta^ 
of State’ The facts were Under certain regulation the licence for sale of ganja 
was to be given to highest bidder at the auction to be conducted by a Government 
department The highest bidder had to deposit certain licence fee before licence 
could be issued The plaintiff who was the highest bidder deposited the requisite 
fee but subsequently the Government refused (and there was no question of revo 
cation of the licence which is a quasi judicial act and is thus justiciable) at all to 
grant the licence or even to return the said deposit fee The plaintiff sued for 
'breach of contract’ Both m the lower Cburt as well as m the High Court the 
action failed for complete reliance placed upon the observations of Sir Peacock, 
C J . m the P. & O case " a Garth C J who delivered the judgment of the 
Court concurred with Phear, J 

‘The Government was no doubt rightly advised to meet this suit in every 
possible way but I should suppose that if the facts of the case are such as they 
have been made to appear to me by the evidence the plaintiff would recover back 
his deposit money on making a proper petition for that purpose to the Govern 
jnent of India— a petition which if not strictly speaking a petition of right, 
would be of the nature of a petition of right ’ » 

This to m> knowledce is the solitary instance where any Court has gore so 
far m making even observation in this connection But even this observation is 
not an authority for the view that in cases where the Government has committed 
a breach of contract the remedy is by wa> of Petition of. Right Because— 
firstly the decision is based upon the dicta of Sir Peacock C J .In P. & O case® a 
which was a case of tort committed m pursuance to commercial business and the 
Government was held liable m that case Secondly, even if the dicta m the P. & 
O. case® a is taken as correct statement of the law the matter does not go too fat 
For in Nobin Chundet’s case’ there was no question of any breach of contract— 
indeed there was no contract at all Phear. J . therefore stated, “I am also of 
opinion that the evidence m this case fails to establish any such 

contract on the part of the Govermnent as that upon which the plaintiff relies’* 
^irdJy if not contract what it then was** It was an act done m pursuance to 
licensing power of the State— a power wrhich is an attribute of all sovereign 
States to regulate private business* for collective social good In the same case 
Garth C J , frankly accepted this view 

‘ Now It IS impossible to doubt for a moment that the laws which are made 
m this or any other country for the taxation of the subject by the imposition of cus 
toms and duties arc laws which can only be made or enforced 
in the exercise of sovereign powers properly so called and these sales, at which 


6-a (i86i) 5B0111JIG.R (App) J 

7 (1875) IL.R. I Cal II 

8 Uuf, p so 

9 Ibid, p 17 
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the plaintiff contends that he purchased the rights on wlffch he claims, only consti- 
tute a portion of the machinery and arrangements by which the imposition and 
collection of the Excise duties are regulated in this country. His claim is there- 
fore clearly one of those which cannot be enforced against the Government of 
India”^®. In this respect Nobin Chunder’s case" is rather benevolent for having 
at least suggested for a remedy similar to Petition of Right even for wrongs done 
in exercise of sovereign powers. 

Fourthly, on the other hand the proposition that contractual liability of the 
Government being a specie of non-sovereign act — is equal to that of an ordinary 
individual is warranted by decisions both prior and after the passing of the Govern- 
ment of India Act. 1858. 

In Dliack Jec vs. E. I. Co.’* in 1843 Sir Erskine Perry said that during 240 
years of the existence of the company that company was entitled to immunity 
only in cases of political nature. 

Moodalay vs. Tire East India Company’-, is a case directly on the point. 
There the company had entered into a contract with the plaintiff and had com- 
mitted breach thereof and pleaded immunity from action equal to one accorded 
to Crown. This plea was rigidly excluded: 

“It hath been said that the East India Company have a sovereign power; 
be it so; but they may contract in a civil capacity; it cannot be denied that in a 
civil capacity they may be sued: in the case now before the Court, they entered 
into a private conract; if they break their contract, they arc liable to answer for 
it.” 


Bank of Bengal vs. East India Company’^ is another instance where contract 
of agency was involved. A servant of the company during the course of employ- 
ment wrongfully acted; thereby the company was benefited . In a suit to recover 
the unjust benefit so accrued the company pleaded immunity. Again tliis sug- 
gestion was dispelled and the company was held liable for restitution as under the 
ordinary law of contract. It was observed that “the fact of the company having 
been invested with powers usually called sovereign powers did not constitute them 
sovereign.” 

Judicial decisions after passing of the Government of India Act, 1858 have 
substantiated the rule so established. Thus in Forrester vs. Secretary of State’’, 
the plaintiffs were successors of a jagirdar who was under a sovereign and had 
purchased certain arms for himself. Upon the conquest by the company of the 
territory, the arms of the Jagirdar were also seized although the Jagirdar remain- 
ed in the same position under the Company administration. The plaintiff sued 
to recover territory as well as damages for seizure of arms. The Judicial Com- 
mittee held that territory was taken from the Ruler under the Act of State which 
was not questionable. But their Lordsliips allowed the appeal so far as the 
“arms suit” was concerned by inferring an ‘implied contract’ to pay the value of 
arms so seized together with interest at the rate of 12% p.a. and remitted the case 
to India for disposal and decree accordingly. 


10. Ibid, p. 27. 

11. 2 Morley’s Digest 307 (329-30) cited by V Law Commission XIV Report. 

12. (1785) I Bro.G.C. 469. 

13. (1831) Bigncll Rep. iqo. 

14. (1874) 12 Beng.L.R. 120 (P.C.) pp. 166-167. 
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Again in Kishen Chand vs The Secreta^ of State’*, the Government entered 
into a contract to grant a lease to the plainlifF. The plaintlfl failed to comply 
certain formalities whereupon the Government granted the same lease to another 
person and in an action, the Government took the defence of immunity. Chief 
Justice Stuart at p. 836 said* 

“And if it (contract) could be enforced by the Government against Kishen 
Chand, why could it not be equally enforced by him against them (Government) 
if necessary With regard to the applicability of Petition of Right his Lordship 
observed'®. 


“A careful examination of the Act of Parliament amending the law relat- 
ing to such petitions 23 & 24 Vict , c 34 will show that proceedings against the 
Crown in England even where, there is a legitimate case for the remedy, have in 
effect r^uced the procedure from the elevation of prerogative to that of ordinary 
right as between subject and subject ...and procedure identical with that 

of an ordinary action at law.” 

The suit however failed for the plaintiff himself could not comply with the 
conditions. 

Another landmark in the history of Stales’ contractual liability is the Full 
Bench decision of Madras High Court m Vijaya Ragava vs The Sccrctap' of 
State” A municipal statute empowered the Governor in Council to terminate 
the contract of service and to dismiss an employee on grounds of misconduct. 
The plaintiff a municipal commissioner was removed from service and no grounds 
were given at all for such action He brought an action for wrongful breach of 
service-contract and the defendant pleaded sovereign immunity. The Court 
accepting the line of thinking propounded m Hari Bhanji’s case”-a awarded dama- 
ges against the Government As to contractual immunity it was said “The Gover- 
nor m Council removed the plaintiff, professing to act under the municipal law. 
and not under a sovereign right outside that law”'* Muttuswami Ayyar, 
J . Vho had the privilege of taking part In Ilari Bhanji's case”-a again substan- 
tiated his earlier view in tWs case also:’* 

“A careful examination of the Act of Parliament amending the Law 
relating to such petitions 23 & 24 Vict., c 34. will show that proceedings 
against the Crown in England, even where there is a legitimate case for the remedy. 
Viavc TTi Vict s ’•mb uvcortimg *10 'law as A Sianhs 3*1 preserA. Hhit 

Secretary of State is liable to be sued in those cases in which the late East India 
Company might be sued. ” 

Besides these cases, the subsequent cases also at many places took the above 
position as settled Thus in Shiiabhajan v. Secretary of State*® a case on tort 
committed in pursuance to statutory duty and where damages were not awarded, 
the above position in contract was supported. Referring to section 65 by virtue 
of which the Secretary of State was to succeed the E.I Company’s liabilities, etc: 
Jenkins. CJ. citing P. & O. case*'a says the Secretary of State was to succeed to 


J5 (i&SilIL.K.sAlLBag. 

16 IL-Tl 3 All 829 at pp 836-837. 

17. (1884) I L-R. 7 Mad. 466 (FB ). 
X7.J. (1882) ILR. 5 Mad 273- 

18. Per Kcnian, J. at p. 472. 

19. At p. 478. 

20. (1904) 6BOJ31.LTL 65- 
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dcbts^ and liabilities lawfully incurral or contracted.^* In Ross v. Secretary or 
State-- though the plaintiff could not get damages for illegal execution of statutor}' 
duty by a Government officer, yet it was observed that the action otherwise would 
have been maintainable. Wallis. J., said, “that he did not agree that no suit would 
lie against the Government except in connection with a private undertaking.’’ 
Among the cases under the Government of India Act, 1935 two Privy Council deci- 
5ions=“. Rangachari v. Secretary of State and Venkata Rao v. Secretary oi State 
finally established the rule that in India in cases of contract a subject as of right 
under ordinary law can sue’ the Government without recourse to Petition of Right.- 
Lord Roche who decided both these cases relating to service contracts answered 
the question as to whether such action against the Government was well-founded 
as follows: “The answer to the first question seems to their Lordships plainly 
to be in the affirmative”.-* His Lordship goes even a step further,-** 

“ Breach of contract by the Crown can in England be raised by petition of 
right. The fact that for a different reason namely, that service under the East 
India Company was at pleasure — a precisely similar suit could not have been 
brought against the company does not in their Lordships’ view conclude the matter 
either under clause 2, section 32 of the Act, (1919) or on the reasoning of Sir 
Barnes Peacoek in P. & O. case‘'-a.” Therefore the Board concluded. 

“their Lordships are not prepared to say that remedy by suit against the 
Secretary of State in Council for a breach of the Contract of service would not 
have been available to the plaintiff.” 

Right to redress against Government in breaches of Contract was held to be 
an established rule based bn State morality in Ram Gulam v. U. P. Government* 
where damages were not awarded, for the action itself had no indicia of any contract. 
But the suggestion of Sovereign immunity in contracts was brushed aside by Seth. 
J , * “In England these limits are defined of the scope of ‘ the Petition of Right ’ 
and in India by the Constitution Act of 1935^ ”. 

Lastly among the post-constitution decisions P C Biswas v. Union of 
India" is a case directly on the point. The plaintiff entered into a contract for 
the supply of lime for a Government stone quarry, which came to an abrupt end 
for non-compliance of the terms on the part of the Government. Allowing the 
appeal suit, Ram Labhaya, J . referring to constitutional provisions under Articles 
299, 300 reiterated the established view as follows"; 

“It follows, therefore, that subject to statutory conditions or limits the con- 
tractual liability of the State under the Constitution is not only enforceable but 
it is the same as that of any individual under the ordinary law of contract. No 
position of privilege has been given to the Government in respect of its contractual 
liabilities. It stands on the same footing as any other individual.” 


21. Ibid at p. 68. 

22. 24 M.L.J. 429 : (1914) l.L.R. 37 Mad. 55. 

23. Both in L.R.. 64 LA. 40 : I.L.R. (1937) Mad. 517 = (i 937 ) i M.L.J. 615 : A.I.R. 1937 
P.C. p. 27 and L.R. 64 I.A. 55 : I.L.R. (1937) Mad. 532 : (1937) i M.L.J. 529 : A.I.R. 1937 
P.C. p. 31 respectively. 

24. P. 29 (first case). 

25. At p. 35. 

1. A.I.R. 1950 All. 206 at p. 207. 

2. Section 175 equal to Artiele 300. 

3. A.I.R. 1956 Assam 85. 

4. At p. 90, 
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Conclusions —1 Constitution Acts have determined the liability of the Gov 
emment m contracts equal to that of East India Company shorn of archaic 
English remedy by way of Petition of Right 

2 The Judicial decisions which have authoritatively adjudicated the extent 
of contractual liability of the East India Company are uniform upon the point 
that m Contracts its liability was similar to that of an ordinary individual under 
the law of contract since contract is an important specie of non Sovereign activity 
The same is the position of the Government too 

3 The only limits within which Government can enter into a contract is 
that It should not result into a fraud on the Constitution namely contract should 
not be inconsistent to plenary power of l^islature or derogatory to constitutional 
operation of the State machinery 



N. AMBALAL MO0Y V. NARAYAN ROW, C.I.T,, BOMBAY. 


401 


ilj , 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present .■^A. K. Sarkar, Chief Justice, J. R. Mudholkar and R. S. 
Bachawat, JJ. 

Nalinikant Ambalal Mody Appellant^ 

V. 

■S. A. L. Narayan Row, Commissioner of Income-tax, Bombay 

City-I, Bombay . , Respondent. 

Income-tax Act (XJ of 1922), sections 3, 4, 6 amt M— Heads of income— Mutually exclusiie— 
Income assessable under one head — Jlot to be assessed as falling under the residuary head " other sources ” — 
J/ature of income — Time of receipt or manner of treatment by assessee— Immaterial— Assessee, Advocate appointed 
a Judge — Adopting cash basis of accounting and calendar year — Professional services rendered in practice as 
Advocate — Receipt of professional fees after discontinuance of profession and after the close of the accounting year, 
of the year of discontinuance — Income from profession — Hot to be assessed under the residuary head as income from 
“ other sources ” — Receipt, rwt taxable. 

Words and Phrases — " Total income ” — “ If not included under any of the preceding heads. ” 

The assessee was praetising as an Advocate till 1st March, 1 957, when he was appointed as a Judge 
of the High Court. His method of accounting was cash and his accounting year was the calendar 
year. For the asscssement years 1959-60 and 1960-61 the assessee claimed that the sums received by 
him, during the calendar years 1958 and 1959, on account of the professional work done by him before 
1st March, 1957, should be excluded from his assessable income. On the rejection of the claim by the 
Income-tax Officer and by the Commissioner in the revision preferred under section 33-A of the Act 
the assessee appealed to the Supreme Court by Special Leave. 

/7cW(4>ima/orip’), that the receipts were not chargeable to tax cither under the head of profes- 
sional income or imder the residuary head “ other sources ”. 

The heads ofincome under the Act are mutually exclusive and if the receipt of income can be 
brought under one head, it cannot be brought under the residuary head enacted in section 12 of the 
Act. 

Whether an income falls under one head or another has to be decided according to the common 
notions of practical men, and not by reference to an asscssce’s treatment of income. The Act does not 
provide any guidance in the matter. 

If the income was the fruit of professional activity, it has to be brought under the head of business 
income irrespective of the time when it was received. There is neither authoiity nor principle for the 
proposition that an income arising from a particular head ceases to arise from that head because it is 
received at a certain time. The time of the reecipt of the income has nothing to do with the quc. tion 
under which particular head of income it should be assessed. 

Section 3 of the Act does not provide that the entire total income shall be chargeable to tax. The 
chargcabiliiy has to be in accordance with and subject to the provisions of the Act and the income has 
to be brought imdei one of the heads in section 6 and income can be charged to ta.x only if it is so 
chargeable under the computing section corresponding to that head. If the income cannot be 
so brought to tax, it will escape taxation even if it be included in the total income under section 4 of 
the Act. 

Furthermore the expression, “ total income ” in section 3 has to be understood as it is defined in 
section 2(15) under which it means “ total amount ofincome, profits and gains referred to in sub- 
section (1) of section 4 computed in the manner laid down in this Act ”, that is computed for the 
purpose of chargeability under one of the sections from section 7 to section 12-B. 

Section 12 dealswith income which is notincluded under any of the other preceding heads. If 
tl e income is so included, it cannot come under section 12. The words in the section “ if not included 
under any of the preceding heads ” which icfei to the heads considered in sections 7 to 10 — refer, to 
income and not to head of income. 

Bachawat, J. (dissenting) : On the construction of the Act, the professional income of an assessee 
whose accounts ivei e kept on a cash basis received by him during his lifetime after the discontinuance 
of he profession and after the close of the accounting year in which the profession was dLcontinucd, is 
assessable to tax under section 1 3 of the Act. 

Section'lO on its proper construction applies only to the profits and gains of profession carried 
bn by the assessee during any part of the previous year. The profits and gains „of the profession not 
carried on by the assessee during any part of the previous year being outside the purview of section 
10 must necessarily fall under section 12 of the Act. 


* C. As. Nos. 731 and 732 of 1964. 
s c J— 52 


4th May, 1966. 
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Appeals by Special Leave from the Judgment and Order, dated the 29th January, 
1963, of the Commissioner of Income tax, Bombay City-1, in No I /R P /BBY/40 
and 41 of 1961 

N A Palkhivala, Senior Advocate (T A Ramachandran and S P Mehta, 
Advocates, and O C Mathur, Advocate, of Mfs J B Dadachanji & Co , with 
him), for Appellant 

Sar}oo Prasad, Senior Advocate (R Ganapathy Iyer and R N Sachihey, 
Advocates, with him), for Respondent 

The Court delivered the following Judgments 

SarKar, CJ (for himself and Mudholkar, J ) — Theassessce was an Advocate of 
the High ciurt of Bombay and was practising his profession there till 1st March, 
1957, when he was elevated to the Bench of that Court He then ceased to carry on 
his profession and has not resumed it since As an Advocate he had been assessed 
to income tax on his professional income, his accounting years for the assessments 
being the calendar years When he was raised to the Bench, various fees for profes 
sional work done by him were outstanding In the years 1958 and 1959 during no 
part of which he had earned on any profession, he received certain moneys on 
account of these outstanding fees His accounts had always been kept on the cash 
basis The question is whether he is liable to pay income tax on these receipts 

We shall first make a few general observations Section 6 of the Income tax 
Act, 1922, specifies six sources or heads of income which arc chargeable to tax In 
order to be chargeable, an income has to be brought under one of these six heads 
Section 6 also provides that the chargeability to tax shall be m the manner pro- 
vided in sections 7 to 12 B of the Act Each of these sections lays down the rules 
for computing income for the purpose of chargeability to tax under one or other of 
the heads mentioned in section 6 An income falling under any head can only be 
charged to tax if it is so chargeable underthe corresponding computing section The 
fourth head of income in section 6 is “ Profits ajtd gams of business, profession or 
vocation” andthefifthhead” income from other sources ” The fifth head is the 
residuary head embraciogallsourccsormcomeotberthan those specifically mentioned 
m the section under the other heads Then we observe that the several heads of 
income mentioned m section 6 are mutually exclusive, a particular income can 
come only under one of them The United Commercial Bank v The Commissioner 
of Income Mx' 

We now turn to the present case The receipts in the present case are the out- 
standing dues of professional work done They were clearly the fruits ofthe assessee’s 
professional activity They were the profits and gams of a profession TTiey would 
fall under the fourth head, viz , ‘ Profitsandgamsof business, profession or vocation” 
They were not however chargeable to lax under that head because under the corres 
ponding computing section, that is, section 10, an income received by an assessee 
who kept his accounts on the cash basis in an accountmg year in which the profession 
had not been carried on at all is not chargeable and the income in the present case 
was so received This is reasonably clear and not in dispute see Commissioner 
of Income tax v Express Newspapers Ltd^ 

Can the receipts then be meomc falling under the residuary head of income and 
charged to tax as such The Commissioner of Income tax from whose decision 
the present appeal has been taken by the assessee, held that it was chargeable under 
that head He came to that conclusion on what he thought were the general principles 
and also on the authority of a certain observation of Chagla, J , m Re B M 
dar 3 The observation of Chagla J docs not seem to us to be of much assistance 
for the decision in that case was not based on it nor is it supported by reasons We 
find ouKelvcs unable to agree with the learned Judge We may add that apart from 
the observation in Kamdar's case^, there docs not appear to be any direct authority 
supporting the view of the Commissioner 


1 (1958)SCJ 46 (1958)1 ML J (SC)26 

J958)I AnWR (SC) 26 (19S8)SCR 79 
: (1964) 2 ITJ 221 (1964) 2 S C J 405 


(1964) 8 SCR 188 

3 1 L.R. (1946) Bom. 8 47 Bom-LR 742 
AIR 1945 Bom 442 
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As to the general principles, we first observe that as the heads of income are 
mutually exclusive, if the receipts can be brought under the fourth bead, they 
cannot be brought Under the residuary head. It is said by the Revenue that as the 
receipts cannot be brought to tax Under the fourth head they cannot fall under that 
head and rnust therefore fall under the residuary head. This argument assumes, in 
oUr view without justification, that an income falling imder one head has to be put 
Under another head if it is not chargeable under the computing section corresponding 
to the former head. If the contention of the Revenue is right, the position would 
appear to be that professional income of an assessee who keeps his account on the 
cash basis would fall under the fourth head if it was received in a year in which the 
profession was being carried on, but it would take a different character and fall Under 
the residuary head if received in a year in which the profession was not being carried 
on. We are Unable to agree that this is a natural reading of the provisions regarding 
the heads of income in the Act. Whether an income falls Under one head or another 
has to be_ decided according to the common notions of practical men for the Act does 
not provide any guidance in the matter. The question under which head an income 
comes cannot depend on when it was received. If it was the fruit of professional 
activity, it>has always, to be brought under the fourth head irrespective of the time 
when it was received. There is neither authority nor principle for the proposition 
that an income arising from a particular head ceases to arise from that head 
because it is received at a certain time. The time of the receipt of the income has 
nothing to do with the question under which particular head of income it should be 
assessed. 

It is’ then said that the receipts had to be included in the total income stated in 
section 4 and since they do not fall under the exceptions mentioned in that section, 
they must be liable to tax and, therefore, they must be considered as income Under the 
residuary head as they could not othenvise be brought to tax. The contention seems 
to us to be iii-fotinded. While it is true that -under section 4 the receipts are liable 
to be included in the total income and they do not come under any of the exceptions, 
the contention is based on the assumption that whatever is included in total income 
under section 4 must be liable to tax. We find no warranty for this assumption. 
Section 4 does not say that whatever is included in total income must be brought to 
tax. It does not refer at all to chargeability to tax. Section 3 states.that J 

“Tax shall be charged in accordance -with, and subject to the pro-risions, 

of this Act in respect of the total income.” 

This section does not, in our opinion, provide that the entire total income shall 
be chargeable to tax . It says that the chargeability of an income to tax has to be in 
accordance with and subject to the provisions of the Act. The income has therefore 
to be brought under one of the heads in section 6 and can be charged to tax only if 
it is so chargeable under the computing section corresponding to that head. Income 
which comes under the fourth head, that is, professional income, can be brought 
to tax only if it can be so done Under the rules of computation laid down in section 10. 
If it cannot be so brought to tax it will escape taxation even if it be included in total 
income Under section 4 . Furthermore, the expression “ total income ” in section 3 
has to be imderstood as it is defined in section 2 (15). Under that definition, total 
income means “ total amount of income, profits and gains referred to in sub-section 
(1) of section 4 computed in the manner laid down in this Act ”, that is, computed 
for the purpose of chargeability Under one of the sections from section 7 to section 
I2-B. The receipts in this present case, as we have shown, can only be computed for 
chargeability to tax, if at all, imder section 10 as income under the fourth head. If 
they cannot be brought to tax by computation under that section, they would not be 
included in ” total income ” as that word is understood in the Act for the purpose of 
chargeability. That all income included in total income is not chargeable to tax 
may be illustrated by referring to income from the source mentioned in the third 
head in section 6, namely, “ Income from property.” The corresponding computing 
section is section 9 which says that tax shall be payable on income under this head in 
respect of bona fide annual value of property. It is conceivable that income actuall 3 ’’ 
received from the property in a j'car may exceed the notional figure. Thcexcess 
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would certainly be liable to be included in total income under section 4 It however 
cannot be brought to tax as income under the head “ other sources ” see Salisbury 
House Estate, Ltd v Fry^ It is an income which cannot be taxed at all thou^ 
It IS included m total income as defined m section 4 

i 

In Probhat Chandra Barusav ^Ting'jEwr/iewr^itwasnodoubtsaidthatsection 12 
which IS the computing section in respect of the residuary head of income, was clear 
and emphatic and expressly framed so as to make the head of “ other sources" 
describe a true residuary group embracing within it all sources of income, profits 
and gams, provided the Act applies to them, that is, provided they are liable to be 
included in total income under section 4 which deals with income to which the Act 
applies We are m full agreement with that observation but we do not think that it 
affords any support to the contention that all income liable to Ije included within total 
income imder section 4 must be brought to tax The observation must be read 
keeping m mind the undisputed principle that a source of income cannot be brought 
uniKr the residuary head if it comes under any of the specific heads, for the Judicial 
Committee could not have overlooked that principle If we do that, it will be clear 
that all that the Judicial Committee said was that all sources of income which do 
not come under any of the other heads of income can be brought under the residuary 
head The words used are ‘ embracing all sources of income ’ 

and not all income It did not say that an income liable to be included in the total 
income is chargeable to tax as income under the residuary head if it is not chargeable 
imder a specific head under which it normally falls In Probhat Chandra Saruds 
case\ the Judicial Committee waj not concerned with that aspect of the matter , 
the only question before it was whether zaraindan and certain other income fell 
under the third head ofmeome from property, as the word “ property "was under 
stood in the Act 


Another aspect of Probhat Chandra Santa's case*, requires a mention The 
question that there arose, as we have just now said, was, whether the Income tax 
Act did not impose a tax on the income of a zamindar derived from his ziramdari 
and certain other properties It was said on behalf of the assesses that the zammdan 
and the other income being income from property fell Under the third head and 
could be brought to tax only underthe corresponding computing section, section 9 
It was pointed out that the income could be charged to tax under that section because 
It dealt only With income from house properly which the income concerned was 
not It was then said that the income could not be taxed under the residuary head 
because it was really income from property and could be taxed only as such The 
Judicial Committee did not accept this contention It took the view that the word 
“property” in the third head ‘ Income from property ” had to be interpreted as 
restricted only to that kind of properly which is described m the computing section, 
section 9 and as that section deals only with house property the income from zamm 
dan and other properties did not fall under the head “Income from property” 
It, therefore, found no difficulty in holding that the Zammdan income was income 
from the residuary source We find no support in this case for the view that an 
income which is admittedly under a specific head can be brought to tax under the 
residuary hwd i Ht cannot be so brought under the computing section corresponding 
to that head That case only held that zammdan income was not income which 
fell under the head Income from properly ” and that it could never so fall It 
provides no warranty for the contention that an income from one source may, in 
certain circumstan^s be treated as income from a different source, which is the 
contention of the Revenue in the present case 

\Ve think it right also to observe that if the receipts m the present case could be 
treated as income from the residuary source, the position would be most anomalous 
earlier said that if that were so, the placing of an mcome under this head 
would depend on the act of the asscssce, it would depend on the time when the assessee 


1 (1930) 15 Tax Cases 266 
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chose to receive it. That we conceive is not a situation which the Act contemplates. 
Butthere is another and stronger reason to show that the Act did not contemplate it. 
Suppose the assessee had kept his accounts on the mercantile basis. He would then 
have been charged to tax on these receipts in the year when the income accrued which 
must have been a year when he was carrying on his profession as an Advocate. It 
could not then have been said that the receipts should be taken Under the head 
“ other sources.” If we are to accept the contention of the Revenue, we have to 
hold that the method of book-keeping followed by an assessee would decide Under 
which head a particular income will go. If the Revenue is right, the income of the 
assessee would go Under the fourth head if the method of accounting was mercantile 
and it would go under the fifth head if the accoimting was the cash basis. We are 
wholly unable to take the view that such can be the position under the Act. The 
heads of income must be decided from the nature of the income by applying practical 
notions and not by reference to an assessee’s treatment of income : see Commis- 
sioner of Income-tax v. Cocanada Radhaswami Bank Ltd.''^. 

It now remains to see whether section 12 justifies a view contrary to that which 
we have'taken. It lays down the rules for computation of income Under the head 
“ other sources.” It says that tax under the head “ income from other sources” 
shall be payable in respect of income of every kind which may be included in the total 
income if not included under any of the preceding heads. It seems to Us clear that 
the words “ if not included under any of the preceding heads ” — ^which refer to the 
heads considered in sections 7 to 10— refer to income and not to a head of income 
Section 12, therefore, deals with income which is not included under any of the pre- 
ceding heads. If the income is so included, it falls outside section 12. Whether an 
income is included under any of the preceding heads would depend on what kind of 
income it was. It follows that if the income is profits and gains of profession, it 
cannot come under section 12. Section 12 does not say that an income which escapes 
taxation imder a preceding head will be computed under it for chargeability to tax. 
It only says — and this is most important — ^that an income shall be chargeable to 
tax under the head “ other sources ” if it does not come under any other head of 
income mentioned in the Act. Section 12 therefore does not assist the contention 
of the Revenue that professional income which cannot be brought to tax under section 
10 may be so brought under section 12. ' 

For these reasons we have come to the conclusion that the receipts were not 
chargeable to tax either Under the head of professional income or underthe residuary 
head. It was not said that the receipts might be brought to tax Under any other 
head. In our opinion, therefore, the receipts were not chargeable to tax at all. 

We accordingly allow these appeals with costs. 

Bachawat, J . — ^These appeals raise the question whether the professional 
income of an assessee whose accoimts are kep^ , on .a ^cash basis, received by him 
during his lifetime after the discontinuance of 'the profession ^and after the close 
of the accounting year in which the profeSsiotiis diScontimied, is assessable to 
income-tax either under section 10 or under section 12 of the Indian Income-tax Act, 
1922. 

The assessee was practising as an Advocate in the High Court of Bombay till 
1st March, 1957, when he was appointed a Judge of the High Court at Bombay. 
His method of accounting was cash, and his accounting year was the calendar year. 
The relevant orders of the Income-tax Officer suggest that his accounting year was the 
financial year ending on 31st March, but it is now the common case of both the 
assessee and the Revenue that the accounting year was the calendar year. 

In the assessment year, 1958-59, the assessee was assessed to income-tax in respect 
of the entire professional income received by him during the calendar year including 
the income received after 1st March, 1957. It is not disputed that the assessee was 


1. (19651 2 I.T.J. 346 : (1965) 2 Comp.LJ. An.W.R. rS.C.) 36 ; (1965)2 S.CJ. 489. ■ 
120 ; (1965) 2 M.LJ. (S.C) 36 : (1965) 2 
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liable to pay tax m respect of the income received by him between 1st March, 1957, 
andSIst December, 1957 

Dorms calendar years, 1958 and 1959, the assessee received the sums of 
Rs 30 570 and Rs 15,240 respectively on account of professional fees for work done 
by him before 1st March, 1957 In the returns for the assessment years, 1959 60 
and 1960 61 the assessee included the aforesaid two sums as his income from pro- 
fession By his orders, dated 30th May, 1960, and 26th October, 1960, the Income- 
tax Officer subjected the aforesaid two sums to tax treating them as receipts of fees 
for professional services rendered m the earlier years and as part of the total income 
of the assessee On 4th April, 1961, the assessee filed two revision petitions before the 
Commissioner of Income tax, Bombay City 1, under section 33 A contending that 
the aforesaid two sums were no part of his total income of the relevant accounting 
years and were included in his returns through an error and asking for their exclusion 
from his assessable income for the relevant assessment years By a common order, 
ilated 29th January, 1963, the Commissioner of Income tax held that the two sums 
were assessable on general principles and also on the authority of the decision m 
Rc£ M Aiwiirfar*. and rejected the revision petitions From this order, the assessee 
now appeals to this Court by Special Leave 

The first question is whether the two sums were assessable to tax under section 
10 of the Indian Income tax Act, 1922 Section 10 (1) provides 

• Ttie tot shall be payable by an assessee under the head Prohls and gains ofbusiness proles 
Sion or vocation inrespect of the profits and gains of any business profession or vocation earned 
onbyhim" 

Section 10 applies to the profits and gams of any business, profession or vocation 
earned on by the assessee Considering that the subject matter of charge is income 
of the previous year, the expression "earned on by him ’’ must mean "carried on 
by him at any time during the previous year" To attract section 10 (1), it is not 
essentia] that the assessee should have earned on the profession throughout the entire 
previous year, or at the time when he realised the outstanding professional fees , it 
IS sufficient that he earned on the profession at any time during the accounting y ear 
m which he realised his fees see in Re Kamdar^ On the other hand, the section 
does not apply to the profits and gams of any profession which was not earned on 
by the assessee at any time during the previous year 

Our attention was drawn to several decisions of this Court dealing with section 
10 (2) (vm) and the second proviso to section 10 (2) (vii) In Commissioner of 
Income tax v Express Ney^spapers Ltd * and Commissioner of Income tax v Ajax 
Products Ltd *, this Court held that one of the essential conditions of the applicability 
of the second proviso to section 10 (2) (vii) is that diinng the entire previous year or a 
part of It the business shall have been earned on by the assessee In the Express 
ViewspTqjers Lti's case"^ at page '23?', ?,dD*Da Itao, 3 said 

“Uadersecticm 10(1) as we have already pointed out the necessary condition for the applica 
tion of the section IS that the assessee should have earned on the business for somspart of th' 
accounting year ” 

'ITiese observations support the conclusion that the profits and gams of a business 
or profession are not chargeable under section 10 (I), if the assessee did not carry on 
the bUiiness or profession during any part of the previous year 

In the instant case, the assessee discontmued his profession as soon as he 
becamea Judge of the Bombay High Court He could not carry on the profession 
after he became a Judge It is not possible to hold that he continued to carry on 
the profession merely because he continued to realise his outstanding fees It follows 
that the assessee did not carry on his profession as qn Advocate at any time during the 
calendar years, 1958 and 1959 The receipts of the outsandmg professional fees 
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■during 1958 and 1959 were not profits and gains of a profession carried on by the 
assessee during those years, and were not assessable to tax under section 10 (1). 

Section 13 provides that except where the proviso to that section is applicable, 
the income for the purpose of section 10 must be computed in accordance wth the 
method of accounting regularly employed by the assessee. Section 13 is mandatory. 
In the instant case, as the assessee employed the cash method of accounting and as 
the proviso to section 13 did not apply, his professional income during 1957 and the 
previous accounting years had to be computed on the cash basis. The Revenue had no 
option in the matter. Had the assessee adopted the mercantile method of accounting 
the entire income of the assessee arising from his profession before 1st March, 1957, 
would have been included in his assessable income for those years, and no portion 
of it would have escaped assessment under section 10. But as the assessee adopted 
the cash method of accounting, the outstanding fees could not be included in the 
assessment for those years. The question is whether this income now escapes taxa- 
tion altogether. There is no doubt that by the method of accounting employed by 
the assessee, he has chosen to treat the receipts in question as income of the accounting 
years, 1958 and 1959. 

The Revenue claims that the income was assessable to tax under section 12 
On behalf of the assessee, Mr. Palkhivala submitted that (1) the income from the 
defunct source of profession, though not assessable Under section 10, continued 
to fall Under the head covered by section 10 and the residuary head Under section 12 
was not attracted, (2) section 10 covers residual heads and not residual receipts, 
■and (3) that if section 12 were applied to this income, the assessee would suffer 
in-justice because the deductions properly allowable under section 10 in respect of the 
income could not be allowed. On the other hand, Mr. Saijoo Prasad appearing on 
behalf of the Revenue submitted that the receipts in question were part of the total 
income of the assessee for the relevant accounting years chargeable under section 3 
read with sections 2 (15) and 4, and as the income was not exempt from tax and as 
it did not fall Under section 10 or any other head, it must be assessed to tax Under 
section 12. In support of his contention, Mr. Sarjoo Prasad relied upon the opinion 
of Chargla, J. in Re Kamdar''-, at page 58. 

By section 3 read with sections 2 (15) and 4, income-tax is charged for every 
year in accordance with and subject to the provisions of the Act in respect of the 
total income of any previous year of the assessee computed in the manner laid down 
in the Act, including all income, profits and gains from whatever source derived, 
which accrue or arise or are received or are deemed to accrue, arise or to be received 
as provided by section 4 (1) and which are not exempted under section 4 (3). 
The crucial words in section 4 are “ from whatever source derived.” The nature of 
the source does not affect the chargeability of the income. Section 6 sets out the 
heads of income chargeable to tax. The several heads are dealt with specifically in 
sections 7, 8, 9, 10 and 12. Income is classified under different heads for the purpose 
of computing the net income under each head after making suitable deductions. 
Income, profits and gains from whatever source derived, included in the total income 
fall imder one head or the other. If any part of the total income does not fall under 
the specific heads imder sections 7, 8, 9 and 10, it must fall under the residuary head 
under section 12. Section 12 (1) provides. 

“ Tlie tax shall be payable by an assessee under the head ‘Income from other sources ’in res- 
pect of income, profits and gains of every kind which may be included in his total income (if not 
included under any of the preceding heads.” 

Income, profits and gains of every kind arc covered by section 12, provided two 
conditions are satisfied, viz., (1) they are not included under any of the preceding 
heads and (2) they may be included in the total income of an assessee. Any income 
-chargeable Under a specific head can be charged only under that head, and no part 
of that income can be charged again tmder section 12. But any part of the totol 
income of the assessee not assessable under a specific head is assessable ■under the 
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residuary head covered by section 12 Rerernng to similar words m section 12 (1), 
as It stood before its amendment m 1939, Lord Russell observed in Probhai Chandra 
Barm v The King Emperor^ — 

“ These words appear to their Lordships clear aod emphatic and expressly framed so as to 
make the sixth head mentioned m section 6 describe a true residuary group embracing wiihm it all 
the sources of income profits and gams provided the Act applies to them i e provided that they 
accrue or arise or are received in British India or are deemed to accrue or arise or to be received in 
Bntish India, as provided by section 4 sab-section (1) and arc not exempted by virtue of section4 
sub-section (3) 

Referring to the words “ incornb, profits and gams” m section 12, Lord 
Russell, said m Gopal Satan Narain Singh V Income tax Commissioner* 

“The word ‘income’ 15 not limited by the words profits and gams Anything which can 
properly be described as income is taxable under the Act unless specially exempted 

And Sarkar, J , said m Sultan Brothers v Commijsitmer of Income tax* 

Section 12 is the residuary section covering income profits and gams of every [^Icmd not 
assessable under any of the heads specified earlier 

Section 6 gives the short label of^ach head, but the actual contents of the several 
heads are to be found tn sections 7, 8, 9, 10 and 12 Take the head («i) Income 
from property” in section 6 Section 9 shows that only income from buildings or 
lands appurtenant thereto, of which the asscsscc is the owner, falls under this bead 
Income from other properties, e g , land not appurtenant to a building is outside the 
purview of this head and falb under section 12 Again, take the head ” (iv) Profits 
and gams of business, profession or vocation ” Section 10 on its piopti constnic» 
tion applies only to the profits and gams of a business, profession or vocation earned 
on by the assessee during any 'part of the previous year Profits and gams of business 
profession or vocation of the assessee which was not carried on by him during any 
part of the previous year being outside the purview of section 10 must necessarily 
fall under section 12 

Mr Pdlkhivala conceded that the receipts m question were the income of the 
assessee He also admitted that the mcome was not exempt from tax under sub 
section (3) of section 4 The income was received by the assessee m the taxable tern 
tones during the relevant previous years The receipts are, therefore, liable to be 
included ui the total income SVe have found that this income cannot be included 
under section 10 It is common case that it cannot be included under any other 
head It follows that the income must fall under the residuary head specified in 
section 12 

Section 12 dealing with the residuary head is framed m general terms and in 
computing the mcome under this head, requires, deduction of any expenditure (not 
bsmg in the nature of capital expenditure) incurred solely for the purpose of making 
or earning such mcome As the income m the present case falls under section 12, 
the allowance for the necessar> expenditure must necessarily be given under this bead 
and not under section 10 There is no question of the assessee suffering an injustice 
by not being given the allowances under section 10 He cannot be given the allow 
ance Under section 10, as the income docs not fall under that section 

Counsel rightly submitted that section 12 covers residual heads and not residual 
cecevpts ta this connectwa, his telwd upon Solsshury Hoiue EsioiesJLld v Fry* 
That case decided that the various Schedules of the English Income tax Act, 1918 
ar^ mutual^ exclusive. Schedule A must be applied to the class of mcome falling 
under it and no part of this income is chargeable under Schedule D This decision 
received the approval of this Court in United Commercial Bank Lid v The Com 
mjsioner of Incom'* tax* On the principle of this decision, if a particular income 

223 239 59 3 (I9S4)1ITJ 160 (19&01SCJ 232- 
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taxable as income from property under section 9, any residual receipt from the pro- 
perty in excess of the annual value assessed under section 9 cannot be assessed again 
as residual income under section 12. This principle has no application to the case 
before us. The relevant professional income of the assessee is not taxable under 
section 10 or under any other specific head, and it must, therefore, be taxed under 
section 12. This is not a case where the Revenue has taxed or can tax the income 
Under section 10 and again seeks to tax the income under section 12. 

Mr. Palkhivala next referred us to several English decisions in support of hi^ 
contention that the receipts of the professional income after the discontinuance o 
the profession are not assessable to income-tax. Rowlatt, J. in Bennett v. Ogston* 
said : 

“ When a trader or a follower of a profession or vocation diesor goes outof business — because 
Mr. Needham is quite right in saying the same observations, apply here — and there remain to be 
collected sums owing for goods supplied during the existence of the business or for services rendered 
by the professional man during the course of his life or his business, there is no question of assessing 
those reroipts to income-tax; they are the receipts of the business while it lasted, they are arrears of 
that business, they represent money which was earned during the life of the business and are taken 
to be covered by the assessment made during the life of the business, whether that assessment was 
made on the basis of bookings or on the basis of receipts.” 

These observations received the approval of the House of Lords in Purchase 
V. Stainer's Executors^ and Carson v. Cheyney's Executors^. In the last two cases, 
the Court held that the professional earnings of a deceased individual realised by his 
executor were not liable to income-tax either under Case II or under Cases III and 
VI of Schedule D of the English Income-tax Act, 1918. In Cheyney's case^, the 
professional earner had died in one of the assessment years and part of his earnings 
had been realised by his executor during the same assessment year. It is remark- 
able however, that in Cheyney's case^ at page 265 Lord Reid said : 

“In my opinion, the ground of judgment in this House in Stainer's case-, was that payments 
which are the fruit of professional activity are only taxable under Case n and cannot be taxed under 
Case nr, even when it is no longer possible when they fall due to tax them under Case H, and when 
looked at by themselves and without regard to their source they would fall within Case nT._ I am 
not sure that I fully appreciate the reasons for the decision, but I have no doubt that that is what 
was decided, and I am bound by that decision whether I agree with it or not.” 

The rule in Stainer's case^, rests on shaky foundations and has been subjected to 
criticism even in England. The rule is subject to exceptions in England, and as 
pointed out by Jenkins, L.J. in Stainer's case^, is subject to the application of Rule 
18 of the General Rules. The Indian Income-tax Act, 1922 is not pari materia’, 
the scheme is in many respects different from the scheme of the English Act, and I 
think that the rule in Stainer's case -, is not applicable to the Indian Act. In England, 
the tax is on the current year’s income,the Revenue has the option to assess the income 
on the accrual basis, and even if it chooses to make an assessment on the cash basis, 
the entire accrued income might be considered to be covered by the assessment. 
But Under the Indian law, the tax is on the previous year's income, the Revenue 
has no option to assess the income from a business or profession on the accrual basis 
if the accounts of the assessee are regularly kept on the cash basis, and the assessment 
on the cash basis cannot cover the receipts in the subsequent years. Moreover, 
it is impossible to say under the Indian law that all receipts of outstanding professional 
fees after the retirement of the assessee from profession escape taxation. Beyond 
doubt, the receipt of the professional fees in the accounting year during which the 
assessee carried on the profession is assessable under section 10, though at the time 
of the receipt he has retired from the profession. 

The decision in Commissioner of Income-tax, Bombay City I, Bombay v. 
Amarchand N. Shroff*, is entirely distinguishable. _ In that case, this Court held that 
the income of a deceased Solicitor received by his heirs subsequent to the previous 
year in which he died was not liable to be assessed to income-tax under section 24-B 
as his income in the hands of his heirs, and apart from section 24-B, no a ssessmen t 
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can be made in respect of a person after his death In the instant case theassessec 
IS alive and no question of assessment under section 24-B arises 

Neither side relied on section 25 (1) and in my opinion rightly That sub 
section gives an option to the Revenue to make an assessment in the year of the d s 
continuance of the business or profession on the basis of the income of the period 
between the end of the previous year and the date of the d scontinuance m addition 
to the assessment ifany made on the basis of the income ofthe previous year The 
sub-section does not preclude the Revenue from making an assessment on the pro 
fessional income under any other section of the Act 

Our attention was drawn to section 176 (4) of the Income tax Act 1961 wh ch 
provides 

Where any profess onisd s«^t micdm any yearon account of theccssat on of the profession 
by or the ret rement or death of the person carry ng on the profess on any sum rcce veil after the 
d scont nuance shall be deemed to be the income of the rec p ent and charged to tax accordingly in 
theyear of receipt ifsuchsumwouldhavebcen ncludcd in the total income of the aforesa d person 
had It been rece ved before such discont nuance 

The note on clause 178 of the Income lax Bill 1961 suggests that this sub 
section was passed with a view to give efTcct to the following recommendations of 
the Direct Taxes Administration Enquiry Committee in paragraph 7 81 (11) of its 
Jleport 

There s no prov s on m the law at present to assess the income rcce ved after the cessahon of 
pract ce or ret rement or death of the assessees carrying on a profess on 1 ke Sot c tors Advocates 
Doctors Consulting Surveyors ^guKcrs etc The law should be amended n such a way that 
even on the assessec a cessat on of h s vocal on or ret rement from the profess on or death income 
reex ved after such cessat on retirement or death would be taxed 

The Report does not purport to base itsopmion on any judicial decision The 
assumption m this Report that there is no provision in the Indian Income tax Act 
to assess the entire income recci'cd after the retirement or death of professional men 
cannot be wholly correct because beyond doubt the income received afler the 
retirement m an accounting year during any part of which the assessee practised his 
profession is assessable under section 10 and the income received after his death by 
his legal representative during the previous year m which he practised his profession 
is assessable in the hands of the legal representative under section 24-B Moreover 
the Report Js silent on the question of the assessment of the outstanding profits of 
business realised by a trader after the d scontmuance of his business In this case 
we are concerned with the interpretation of the Indian Income tax Act 1922 and the 
<luestionis whether we can take into account the provision of the later Act in inter 
pretuig the earlier Act In Craies on Statute Law 6th Edn p 146 the law is 
stated thus 

Except a» a pari amentary expos I on subsequent Acts are not to be rcl ed on as an a d lo the 
construct on of pr or iinamb guous Acts A later statu e may not be referred to to interpret the 
clear terms of an carl cr Act wh ch the later Act docs not amend even although both Acts are to b< 
construed as one unless the taler Act expressly interprets the earl cr Act but if the carl cr Actis 
amb guous the later Act may throw I ght oo t aswhereaparl cular construct on of theearl cr Act 
will render the later incorporated Act ^effectual 

This passage is fully supported by the decision of the House of Lords m Kirkness 
y John Hudson ^ Co ^ In Hariprasad Shhshankar Shukla v A D DMkar* 
this Court gave effect to the plain meaning of an Unamended Act though on the 
interpretation given by it a later amendment would become largely unnecessary 
and quoted w th approval the following parage in the opimon of Lord Atkinson iB 
Ormond Investment Co Limited y Betts^ An Act of Parliament does not alter 
the law by merely betraying an erroneous opinion of it I do not find any ambi 
guitym thetermsofsections2(I5) 3 4 6 10 12 and 13 of the Indian Income tax 
Act 1922 and the later Act cannot be used as an aid to their construction Ob 
the construction ofthe Indian Indian Income tax Act 1922 I hold that the profes 
sional income of an assessee whose accounts were kept on a cash basis received by 
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the discontinuance of the profession and after the close 
which the profession was discontinued, is assessable to 
income-tax under section 12 of the Act 


In the result, the appeals are dismissed. There will be no order as to costs.. 

Order of the Court.— In accordance with the Judgment of the maiority, 
the appeals are allowed with costs. ^ ^ 


V. S. 


Appeals allowed. 


THE SUPREME COURT OF INDIA. 

Present : — K. N. Wanchoo, J. C. Shak and S. M. Sikri, JJ. 

His Highne.ss Yeshwant Rao Ghorpade Appellailt* 

V. 

Commissioner of Wealth-tax, Bangalore .„ Respondent. 

Wealth TaxAcl, 1957 (Central Act XXVII of 1957), section 4 (1) (a) (iii) and Amendment Act (XLVI of 
1964) — Jlel wealth — Computation — Settlement of shares by assesses on trust — Another charitable trust, beneficiary 
under the trust for two years thereafter minor child of assessee — Charitable trust beneficiary on the relecant valuation 
date — Transfer, whether for the benefit of minor child — Benefit, means immediate benefit and not deferred 
one — Subsequent Amending Act — Enacting immediate benefit or deferred benefit — Not a declaratory legislation 
and inapplicable to transfer made before the amendment. 

The assessee created two trusts on 24th August, 1957, one called the Charitable Trust and the other 
referred to a« the Second Trust. Under the Secoiad Trust, the assessee traneferred his shares in a com. 
pany to be held by the trustees for the Charitable Trust for a certain period and then for his minor 
children, in accordance with the terms aod conditions set out in the deed. On the question whether the 
shares were held for the benefit of the minor children and hence includible in the computation of the 
not wealtn of the assessee for the assessment years 1958 and 1959 the High Court in reference held 
against the assessee. The assessee, by Special Leave, appealed. 

The gist of the terms and conditioirs of the Second Trust deed were as follows . The Preamble 
set out the intention of the assessee to make a settlement on his minor children. Cause I'purported 
to Vest the shares in the trustees to hold the same for a period of two years from the date of the trust for 
the benefit of the Charitable Trust and on the expiry of the period, for the benefit of the minor children. 
Under clause 21 providing for the accumulation, the Charitable Trust became entitled to the income 
during the period set out. Clause 22 empowered the trmtees to accumulate the income accruing to the 
minor till Slst July, 1975. Clause 26 prorided that notwithstanding anything contained in clauses 2i 
to 25, the trustees shall have full power in their discretion, to expend the income for the minor. 

Held, (by majority) : The value of the shares cannot be included in the computation of the net 
wealth of the assessee as they were not held for the benefit of the minor children. 

The word “ benefit ” occurring in section 4 (1) (a) (iii) of the Wealth Tax Act means, for the 
i mmediate benefit of the individual or his wife or minor child. 

If a property is transferred to trustees to hold in trust for the life of A and then for B, it cannot be 
held that the property is held for the benefit of B during the lifetime of A. 

Section 4 (1) (a) (iii) as amended by the Amendment Act (XLVI of 1964), which reads “ imme- 
diate or deferred benefit ” makes a deliberate change and cannot be called a mere declaratory 
legislation and in applicable to the matter in question. 

It is well settled that in case of conflict behvecn the rccitab in one part of the deed and in another, 
the earlier dispositions should prevail and the later directions should be disregarded. 


•G.A. Nos. 1133 and 1134 of 1965. 


6th May, 
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HU on Ihefaels, under the deed of the Second Trust for the first two years the beneficiary is the 
Charitable Trust and not the minor chiM Aasummg the interest of the minor child to be vested one 
still the trustees do not hold the shares for the benefit of the minor child as on the relevant valuation 
dates The mention of clause 21 m the nan cirtaatr danse u a typo^aphical error Even on the hasii 
ofconflictofr Qtalsmthedeed the earl er provisioits wiH have to prevail over what is stated m the 
later dauscs 

Per J The value of the shares is hablc to be included la the computation of the n**! 

wealthof the as.essee under section 4 n) (e) (in) of the Act There was a vested intircst immediately 
aming on the execution of the deed and the muion were the real beneficiaries This is evident 
from the non obstanle clause in the deed allowing the trustees to cjqiend the income or the minorb 
in their discretion 

Appeal by Special Leave from the Judgment and Order dated the 18th 
November, 19M, of the Mysore High Court m T R C No 4 of 1964 

R Venkataram and R Gapalaknshnan Advocates for Appellant 

S V Gapte, Solicitor General of India (R Ganapathy Iyer R H Dhebar and 
R N Sachthey, Advocates with him) for Respondent 

The Court delivered the following Judgments 

Sikri,J — (for himself and AT N IVandioo.J ) — These appeals by Special Leave 
are directed agamst the judgment of the Mysore High Court in a reference under 
section 27 (1) of the Wealth tax Act (XXVII of 1957) — hereinafter referred to as 
the Act— answering the question 

Whether the sums of Rs 4 30 6S4 and Rs 4 13 353 being the value of the shares transferred 
by the assesee to the Sandur Ruler s Family (Second) Trust could be included id the net wealth of 
the assesses for the assessment years 1958 59 and 1959 60 under the prov sions of sect on 4 (1) (a) 
(in) of the Wealth tax Act 
in favour of the Revenue 

The question arose m the following circumstances The appellant, His Highness 
Yeshwant Rao Ghorpade, heremafter referred to as the assessee held 12,750 shares 
in Sandur Manganese &, Iron Ores Ltd on 3Ist March, 1957 On 24th August, 1957, 
he created two trusts one iruy be called the Charitable Trust and the other the 
Sandur Rulers Family (Second) Trust— (may hereinafter be referred to as the Second 
Trust) The assessee transferred some shares to the Second Trust under conditions 
contained m the trust deed The Wealth taxOfficer and the Appellate Assistant Com 
missioner, in computing the net wealth of the assessee on 31st March, 1958, and 
3Ist March 1959 the valuation dates respectively for the assessment years 1958 59 
and 1959 60, included the value of these shares held by the trustees under the Second 
Trust) On appeal, the Appellate Tribunal reversed the decisions of the authorities 
below and came to the conclitsion that the value of the shares could not be taken 
into ccujsjderatjon jn computing the net wealth of ihc assessee The Tribunal 
however, at the instance of the Department referred the question of law already set 
out above for the opinion of the High Court inie High Court as mentioned earlier 
answered the question against the assessee The assessee having obtained Special 
Leave the appeals are now before us 

The short question that arises is whether the shares in question held by the 
trustees under the Second Trust arc held for the benefit of the three minor children 
mentioned m the Second Trust D*cd The answer to this question depends, first 
on the interpretation of the words ‘ for the benefit of minor child m 

section 4 (1) (a) (ii) of the Act and secondly, on whether on the true interpretation 
of the Second Trust, these assets are held for the benefit of the minor children Sec 
tion 4 (1) (o) (hi) reads as follows — 

4 (1) In computing the net wealth of an individual there shall be included as belonging 

toh m 

(a) the value of asscU whidi on the valnatioa date are held 


(ill) by aperson or association of persOTis to whiunsuch assets have been transferred by the 
individual otherwise than for adequate cons deration for the benefit of the individual or his wife or 
minor child or 
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The learned Solicitor-General, Mr. Gupte, on behalf of the Revenue, contends 
"that the word benefit in this section means the immediate or deferred benefit. 
He says that the amendment of the section made by the Wealth-tax (Amendment) 
Act, 1964 (XLYI of 1964), which came into force on 1st April, 1965, is in effect 
declaratory. Section 4 of the Amending Act substituted a new clause for the clause 
set out above. The new clause is : 

“ (iii) by a person or association of persons to whom such assets have been transferred by 
the individual otherwise than for adequate consideration for the immediate or deferred benefit of the 
individual, his or her spouse or minor child (not being a married daughter) or both or.” 

We are Unable to regard the new amendment as declaratory. The amendment 
makes a deliberate change and the addition of the words “ the immediate or deferred 
benefit” before the words “ of the individual ”, apart from other changes, cannot be 
called a mere declaratory legislation, and we must construe the word benefit ” 
apart from the amendments made by Act XLVI of 1964. 

It seems to us that the word “ benefit ” in the context means for the immediate 
benefit of the individual or his wife or minor child. If a property is transferred to 
trustees to hold in trust for the life of A and then for B, we cannot hold that the 
property is held for the benefit of B during the lifetime of A. As will appear later, 
under the Second Trust, the trustees hold the trust property for the benefit of the 
Charitable Trust for a nxlmber of years before they start holding it for the benefit of 
the minor children. It is difficult to say that while the property is being held for the 
benefit of the Charitable Trust, it is also being held for the benefit of the minor 
children. 

Coming to the second point, namely, whether the trust property is held for the 
benefit of the minor children within section 4 (1) (a) (iii), it is necessary to carefully 
consider the terms of the Second Trust Deed, because the High Court has differed 
from the interpretation placed upon it by the Income-tax Appellate Tribunal. 

It is common ground that the trust deed must be considered as a whole. The 
preamble to the deed reads as follows : 

“This Deed of Settlement and Trust is made this 24th day of August, 1957, between His Highness 
Maharaj Shri Yeshwant Rao Hindu Rao Ghorpade, Ruler of Sandur, now reisiding at Sandur House, 
Palace Road, Bangalore, hereinafter called the Sellfor, of the one part, and His Highness Maharaj 
^hri Yeshwant Rao Hindu Rao Ghorpade, Ruler of Sandur, and Captain Sardar Dattaji Rao Chandcr 
Rao Ranavarc, both of whom are hereinafter collectively called the Trustees, of the other part : 

Whereas the Settlor is absolutely entitled to the shares, set out and described in Schedules A, B 
and C hereto as sole and absolute owner thereof ; 

Whereas the S'sHlor had been and is desirous of making a settlement on his two minor sons 
namely, Rajkumar Shri Shivarao Yeshwantrao Ghorpade, aged 16 years and Rajkumar Shri 
Venkatrao Yeshwantrao Ghorpade, aged 6 years hereinafter referred to as the First and the Second 
Beneficiary and on his minor daughter Rajkumari Shri Vijayadevi Yeshwantrao Ghorpade, aged 10 
years, hereinafter referred to as the Third Beneficiary, out of natural love and affection towards 
them of the shares set out in Schedules A, B and C hereto respectively, and with a view to make nro- 
vision for them : 

Whereas the Settlor intends and desires to give to his aforesaid minor sons ana minor daughter, 
from time to time, further shares or other assets, with the intention that such further shares or other 
assets to be given, should be held in trust for the said minor sons and minor daughter in the manner 
in which they have respectively taken the shares set out and described in Schedules A, B and C 
hereto, as if the further shares or other assets had formed part of the said Schedules.” 

It is not necessary to set out the last para, in the preamble. The learned Solicitor- 
General attaches importance to the recitals in the preamble, but, in our view, the 
recitals do not assist us in any maimer. There is no doubt that the intention of the 
settlor was to make a settlement on his minor children, but the whole question which 
arises in this case is whether the settlement made by him is for the benefit of the 
minor children within section 4 (1) (a) (iii). The word “ settlement ” is neutral, 
and the question is what has been settled on the minor children. But there is no 
doubt that the assessee out of natural love and affection for his minor children created 
the trust in question, and that the minor children are the beneficiaries under the trust. 

Clauses 1, 2 and 3 of the trust deed grant, transfer and convey the shares men- 
tioned in the Schedules A, B and C to the trustees. Clause 1 deals with the shares 
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settled for the ultimate benefit of the first beneficiary, clause 2 deals with the shares 
settled for the ultimate benefit of the second beneficiary, and clause 3 deals with the 
shares settled for the ultimate benefit of the third beneficiary These clauses are 
couched m the same language and it is only necessary to set out clause 1, which is in 
the following terms 

•• 'Hie Settlor doth hereby grant transfer and convey unto the trustees the shares set out and 
described in Schedule A hercio to have and to hold the same m trust both as to the corpus and 
income therefronu for a period of two years from the date of this Indenture for the benefit of Shn 
Yeshwantrao Maharaj Charitable Trust and on the expiry of the said period of two years to have 
and to bold the shares set out and described in Schedule A hereto in Trust both as to the corpus and 
incoinc received after the expiry of the aforesaid penod of two years from the date of this Indenture 
for the benefit of Rajfcumar ShVi Shivarao Yeshwantrao Ghorpadc the First Beneficiary herein as 
the full absolute and benefiaal owner thereof but subject to the terms and conditions hereinafter 
set forth ‘ 

Clause 1 thus purports to vest the shares in the trustees and directs first, that 
they shall hold the same in trust both as to corpus and income therefrom for a penod 
of two years from 24th August '1957 for the benefit of the Charitable Trust, and 
secondly, that on the cxpiiY of the said period of two years to hold the shares in 
trust, both as to corpus and income received after the expiry of the aforesaid period 
of two years from 24th August, 1957, for the benefit of the first beneficiary It seems 
to us clear from reading this clause in isolation from the other clauses, which will be 
referred to later, that for the first two years the beneficiary is the Charitable Trust 
and not the Rajkumar, the first beneficiary For the first two years there is an 
express direction that the corpus and the income should be held for the benefit of the 
Cbantable Trust There was some discussion as to why both the corpus and income 
are mentioned The word “ income ” has been defined in clause 31 of the Deed as 
follows — 

In ibese preseots the expression ineome* mih ref erenee to any benehaary sbaU mean the 
iceome clero-ed from the shares set out and desenbed lo the Schedule appropriate to such beDcfieiary 
and any income that may be derived from the investment of such income including any income that 
nay be derived from any further shares or other assets that may be transferred either by the Settlor 


It appears to us that in view of this definition it was perhaps necessary to mention 
the word “income” in clause I because the idea of the settlor was that mcome 
accruing m the first year should be invested and further returns secured from it 
But It IS manifest that the Rajkumar, the first beneficiary, had no interest whatsoever 
in the income accrumg during the first two years from the trust properties It is true 
that clause 1 docs not direct that the income during the first two years should be 
handed over to the Charitable Trust, but this is made clear m clause 21, which v^e 
shall presently consider 

The next relevant clause is clause 9 which reads as under 

" This Settlement and Trust is hereby declared to be irrevocable and shall take effect immediately 
and all trusts settlements and interests granted or created by these presents shall vest in the res- 
pective Bene&aaries immediately 

Mr Guptc relied on this clause to show that the interest of the minor children 
was a vested interest and not a contingeat interest Assuming that it is so, it still 
docs not assist us in answering the question which we have posed above Assuming 
the interest to be vested we still have to consider whether the trustees hold the shares 
for the benefit of the minor children as on the valuation dates, i e , 31st March, 
1958 and 3Ist March, 1959 

Clause 21 to which reference was made a short while ago, and theprovisos thereto, 
are as follows We may mention that the High Court thought that the provisos 
’Rcre irrelevant but in our view they throw a great deal of light on the question 
befbreus 

• 21 The trustees may, in their absdute discretion, accumulate the income accruing under 
this s"ttlement to the benefit of Shn Yeshwantrao Mahanu Char itable Trust for a period of two years 
fromthedateofthisIndcntureasTespects the shares set oat and desenbed in Schedule A hereto ana 
for a period of twelve years from the date of this Indenture as respects th^ shares set out and desen 
bed in Schedule B hereto and for a penod of eight years from the date of this Indenture as respecst 
the shares set out and desenbed m Schedule C hereto 
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Provided that : 

(o) The trustees may, at any time and from time to time, during the aforesaid period of two 
years from the date of this Indenture, pay to the trustees of Sbri Yeshwanfrao Maharaj Charitable 
Trust the whole or any part of the income accruing under this settlement in respect of shares set out 
and described in Schedule A hereto, during the said period of two years as the trustees may, from time 
to time, deem fit and on the expiry of the the said period of two years, the trustees shall pay over to 
the tnistees of the said Shri Yeshwantrao Maharaj Charitable Trust the whole or the balance of the 
said income as the case may be, and thereupon the trustees shall stand discharged of all their obliga- 
tions to the aforesaid Charitable Trust and thereafter the said Charitable Trust shall have no right or 
claim whatsoever either to the income or the corpus of the said shares set out and described in 
Schedule A hereto.” 

Provisos (6) and (c) are in similar terms and deal with the shares set out in 
Schedule B and Schedule C, respectively, the only difference being about the period 
during which the income accruing could be paid to the Charitable Trust and the 
period after which the trustees were Under an obligation to pay to the Charitable 
Trust the whole or the balance of the said income. It seems to us quite clear from, 
clause 21 that the intention of the settlor was that the income from the shares 
mentioned in Schedule A should be either paid over to the Charitable Trust during 
the period of two years, or if it is not paid over during the two years, it should 
be paid over to the Charitable Trust on the expiry of the said two years. 

Now reading clause 1 and clause 21 with proviso (a) it seems to Us that it is the 
charitable trust which is entitled to the income of the shares in Schedule A during the 
first two years. Reading clause 2 and clause 21 with proviso (b) it is equally clear 
that it is the charitable trust which is enitled to the income from the shares set out in 
Schedule B for a period of 12 years. Further it is manifest that reading clause 3 and 
clause 21 with proviso (c) it is the charitable trust which is entitled to the income from 
the shares set out in Schedule C during the first eight years. During these periods the 
first, second and third beneficiary had no interest whatsoever in that income. 

The learned Solicitor-General says that this may be so if we only consider clauses 
upto 21, but if we consider clauses 22, 23, 24, 25 and 26, they override the intention 
manifested uptil now. Clauses 22, 23 and 24 enable the Trustees to accumulate 
the income accruing under the settlement to the first, second and the third beneficiary 
respectively till 31st July, 1975. We may only set out clause 22 which deals with the 
first beneficiary. Clause 22 reads as follows : 

“The trustees may in their absolute discretion’accumulate the income accruing under this Settle- 
ment and Trust to the First Beneficiary herein until ihcSlst July, 1975 and on the aforesaid date 
shall make over to him all the trust funds in the possession of the trustees as may belong to the said 
Beneficiary.” 

In our view, clause 22 enables the trustees to accumulate only the income accru- 
ing to the first beneficiary ; it does not say what income accrues to the first beneficiary. 
For that we have to look to the other clauses. It is only Under the latter part of 
clause 1 of the trust deed that income accrues to the first beneficiary. Clause 25 
deals with the eventuality of the first, second or the third beneficiary dying before 
31st July, 1975. It does not really throw much light on the question. The next clause, 
clause 26, is important, and Mr. Gupte strongly relies on this clause. This clause 
reads as follows : 

“ Notwithstanding anything contained in clauses 21 to 25 supra, the Trustees shall have full 
power during the currency of this Settlement and Trust to expend from out of the income accruing 
under this Settlement to each of the beneficiaries herein such amount as the trustees may in their 
discretion deem fit for the maintenance, education, health, marriage and advancement of each of 
the beneficiaries herein.” 

Mr. Gupte says that this clause shows that all the previous clauses are a smoke- 
screen to enable the Trustees to spend the money for the benefit of the beneficiaries 
even during the aforementioned periods of 2, 12 and 8 years, and he says that the 
tion obstante clause overrides everything contained in clauses 21 to 25. There is no 
doubt that clause 21 is mentioned in the non obstante clause, but we agree with Mr. 
Venkataraman, the learned Counsel for the assessee, that the mention of clause 12 
seems to be a typographical mistake, for the meaning of the clause is quite clear that 
the trustees cannot Under this clause expend from out of the income accruing under 
the settlement to the charitable trust for their power to spend is limited to the income 
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accruing'undcr the settlement to each of the beneficiaries, and as we have mentioned 
before while dealingwith clause 21, the only income that accrues to the three beneficia* 
Ties under the settlement is after it ceases to be accumulated for or given to the Chan 
table Trust If we were to accept Mr Gupte’s argument we would have to omit the 
words “to each of the beneficiaries herein” occurring in the clause Mr Gupte con 
tendsthat the word “beneficiary” would include the Charitable Trust We are unable 
to agree because the latterportion ofthe clause deals with education, marriage, etc, 
and these can have reference only to the first, second and the third beneficiary, i e , 
his minor children Mr Gupte urges that it would be natural on the part of the 
settlor to provide for the maintenance, education, health, marriage and advancement 
of each of the beneficiaries during their minority, and it would be unnatural to attn 
bute intention to him to leave them without any means of sustenance during their 
mmonty There is no force m this contention The settlor may well have thought 
that he would look, after the minor children during their minority, and what he wanted 
to provide was for their expenses after they had attained the age of about 18 It 
would be recalled that the effect of the earlier provisions is that income starts accruing 
under the settlement to each of the minor children when they reached the age of about 
18 We are accordingly ofthe opinion that clause 26 does not cut down the interest 
which had been settled on the Chantable Trust 

We may mention that m this connection Mr Venkataraman drew our attention 
to the rule of construction laid down by this Court in Sahebzada Mohammed Kamgai 
Shah V Jagdish Chandra Deo Dbabat Deo' and Ramktshore Lai v Kamal Naram' 
In the latter case Das Gupta J speaking for the Court, observed as follows — 
Sometimes it happens in the case of documents as regards disposition ofproperties whethei 
the> are testamentary or non testamentary instrumcnls that there is a clear conflict bet^veen »hat « 
said in one part of the document and m another A familiar instance of this is where m an earliei 
parfoffhcc<K«menf»«toproperty'«grtoialw/iUeJyr<rooepefse/t bur /areronother dtrecffom 
about the same property are given wluch conflict with and lake away from ihe absolute title gives 
in the earlier portion ^Vhat is to be dene where this happens? It is well settled that m case of 
such a conflict the earlier disposition of absolute title should prevail and the later directions ofdls 
position should be disregarded os unsuccessful attempts to restrict the tale already given (5re 
Sohebioda Mohd Kamgar Shah v Jagdish Chandra Deo Dhabol Deo') Jt is dear however, that 
an attempt should always be made to read Ihe two pans of the document iiarmoruously, if possible 
It IS only when this IS not possible tg, where an absolute title is given m clear and unambiguous 
terms and the later provisions trench on the same that the later provisions have to be held to be 
void 

In our opinion these observations would apply to the facts of this case if it i? 
held that there is conflict between clauses 1 and 21 on the one hand and clause 26 on 
the other But, in oUr view, all these clauses can be read harmoniously by holding 
that the mention of clause 21 in clause 26 is a typographical mistake and clause 26 
deals only with the income which accrues to the first second and third bcneficiaiy 
after the interest of the Charitable Trust has ceased 


In conclusion we hold that considering the document as a whole the shares were 
not held for the benefit of the three minor children as on 31st March, 1958 and 31st 
March 1959 Accordingly the answer to the question roferr^ by the Appelfate 
Tribunal and set out above must be against the Revenue 

The appeals are accordingly allowed, judgment ofthe High Court set aside and 
the question referred to the High Court answered in the negative The assessee will 
be entitled to costs here and in the High Coart One hearing fee 

The High Court of Mysore answered the following questionreferred 
under section 27 (1) of the Wealth tax Act XXVH of 1957 in the affimative 

metherthesurnsoflU 4,30 684 and ^ 4 13 353 being the value of the sham transferred 
by the assessee to the Sandur Ruler sFam»Jy(Secotid)Trustcoufd be included in the net wealth of 
the assess^ for the a^essmOTt years 1958 59 and 1959-60 under the provisions of section 4 (1) («) 
(in) of the Wealth tax Act’ 

The Wealth tax Bill was moved before the Parliament on 15th May 1957, and 
was enacted as law after receiving the assent of the President on 12th September, 1957 


1 (1960)3SCR. 604,611 


2 (1963) 2 S C R (Supp ) 417. 42S 
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construed in these appeals were executed on 
^uu\' object of the settlor of the two deeds of trust was to evade the 
^arge of wealth-tax on the properties covered thereby. It was so found by the High 
<r^'' denied before us. But it is open to a taxpayer to so order his 
affairs that iMidence pf tax may lawfully be avoided. Attempts at evading incidence 
ot taxation though not commendable are not illegal. In each case the Court must 
take the taxing statute as it stands, subj’ectto all its imperfections : if a transaction 
does not fairly fall within the letter of the law, the Court will not seek to put a strained 
construction to bring it within the law. The Court will not also stretch a point in 
favour of the taxpayer to enable him to get by his astuteness the benefit which other 
taxpayers do not obtain. 


The two trust deeds were executed on 24th August, 1957. One is a trust deed 
styled “ Shri Yeshwant Rao Maharaj Charitable Trust ’’—hereinafter called “ the 
Charitable Trust ” —and the other is styled “ The Sandur Ruler’s Family (Second) 
Trust”— hereinafter called “the Family Trust”. Of both these trusts, Yeshwant 
Rao Ghorpade, Ruler of Sandur, is the settlor and the trustees are the settlor and 
CaptainSardarDattajiRaoChender Rao Ranavare. Under the Charitable Trust the 
income and all the assets of the trust funds are liable to be utilised for advancement 
of knowledge, education, health, safety or any other object of general public utility 
or beneficial to mankind. The settlor is to be the Chairman of the Board of Trustees 
during his lifetime and he has power to fill up the vacancy in the ofiice of a trustee. 
In case of his death, the Ruler of Sandur for the time being is entitled to fill the vacancy 
of the office of trustee. Under this deed no property is settled for the trust. By clause 3 
the assets and the funds of the trust are to be such sums as the founder trustees may 
contribute or in any manner provide to the trust, such sums or assets as may be con- 
tributed, gifted or donated by any person or company to the trust, all interest or income 
arising out of the said sums and assets, all assets that may be purchased or acquired 
from out of the said funds or othenyise acquired for the trust, all investments and 
realisations therefrom out of the said funds, and assets, and all sums and assets 
which have by any means become the property of the trust. By clause 4 the trustees 
are authorised to accept any donation or other sums of money or other assets from 
any person or company subject to any special conditions as may be agreed upon, but 
not so as to be inconsistent with the intent and purposes of the trust. 

Simultaneously with the Charitable Trust, the Family Trust was executed. 
Initially the settlement was to operate in respect of 30 ordinary shares of the Sandur 
Manganese and Iron Ores (Private), Ltd., ten shares described in Schedule A to be 
held in trust for the benefit of Rajkumar Shivarao, the First Beneficiary, ten shares 
described in Schedule B to be held in trust for the benefit of Rajkumar Venkatrao, 
the Second Beneficiary, and the remaining ten shares described in Schedule C to be 
held in trust for the benefit of Rajkumari Vijayadevi, the Third Beneficiary. By 
paragraph 2 of the preamble it is declared that the settlor was desirous of making a 
settlement. 

“ on his two minor sons, namely Rajkumar Shri Shivarao Ycshwanlrao Ghorpade, aged 
1 6 years and Rajkumar Shri Venkatrao Yeshwantrao Ghorpade, aged 6 years * * * and on his minor 
daughter Rajkumari Shri Vijayadevi Yeshwantrao Ghorpade, aged 10 years * * • out 
of natural love and affection towards them » * ♦ and svith a view to make provision for them.” 

and by the third paragraph of the preamble it was declared that the settlor 
intended and desired to give to his minor sons and daughter from time to time further 
shares or other assets, with the intention that sUch further shares or other assets should 
be held in trust for the minor sons and daughter to be taken by them as set out and 
described in Schedules A, B and C, as if such shares or other assets had formed part 
of the said Schedules. The primary intention disclosed by the preamble of the deed 
of trust was that the settlor settled properties described in Schedules A, B and C and 
declared his intention to settle other properties in future with the object of making , 
provision for his three named children. The quantum of the estate settled must 
Undoubtedly be determined by the habendum clause, but the preamble may in case 
of ambiguity be resorted to for ascertaining the object of the deed and the intention 

s c J— 54 
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of the executant By the first clause the settlor conveyed to the trustees the shares 
described m Schedule A, and to hold the same in trust 

‘ both as to the corpus and income thererrom for a period of two years from the date of th s 
Indenture for the benefit of the Charitable Trust and on the expiry of the said period of two years 
to have and to hold the shares set out and desenbed in Schedule A * * in trust both as to 

the corpus and income received after the expiry of the • • period of two years • ‘for the 
benefit of The First Qencfiaary asthefull absolute and beneficial owner thereof but subject tothe 
termsandconditions hereinafter set forth * 

Similarly the shares described in Schedule B were conveyed for twelve years 
for the benefit of the Charitable Trust and thereafter for the benefit of the Second 
Beneficiary, and by clause 3 the settlor conveyed the shares described in Schedule C 
for a period of eight years for the benefit of the Charitable Trust and thereafter to the 
Third Beneficiary By clause 4 it is declared that other shares or assets given to all 
or any of the beneficiaries and transferred to the trustees will be held in trust for all 
or any of the beneficiaries as may in accordance with the settlement and trust be 
specified, and subject to the same limitations, interests and conditions as relate to 
the shares specified in Schedules A, B and C, as if those other shares or assets so trans* 
ferred had formed part of the Schedules A, B and C as may be specified by the settlor 
or such other person Clause 3 1 of the deed defines the expression ‘ income ” 

with reference to any bcnefi''tary as meaning income derived from the shares set out 
and described in the Schedule appropriate to such beneficiary and any income that 
may be derived from the investment of such income including any income that may 
be derived from any further shares or other assets that may be transferred for the 
benefit of any such beneficiary 

The scheme of clauses I, 2, 3 and 4 of the Family Trust may first be examined 
The shares initially settled and any other shares or assets subsequently settled for the 
benefit of the beneficiaries or any of them are by clause 4 lobe dealt with as if 
they formed part ofnhe three Schedules The Charitable Trust is to obtain the 
benefit of the property m Schedules A, Band C'both as to the corpus and income, 
approximatelyforthepenods during whichthe three beneficiaries do not attain their 
respective ages of eighteen years, and income therefrom is to be held for the benefit 
of the Charitable Trust and on the expiry of the periods mentioned, the shares and 
the assets are to be held in trust both as to the corpus and income therefrom for the 
benefit of the First, Second or the Third Beneficiary The scheme devised by the 
settlor IS that during the minority of each beneficiary the property m Schedules A, B 
and Cgwaeach beneficiary is to remain vested rn the trustees for the benefit of the 
Charitable Trust, and after expiry of the period specified the corpus and income is to 
be held for the full, absolute and beneficial ownership of the respective beneficiaries 
By clauses 6, 7 and 8 provision is made for appointment of trustees It may suffice 
to mention that the settlor durmg his lifetime is to be the trustee and has m case of 
vacancy power to appoint new trustee by writing or by will, and by clause 10 the 
^tody of the trust assets and eve^ portion thereof is to remain with the settlor and 

tru^ees have full power to alter the investments in their absolute discretion 
Clause 9 reads as follows 


bene&Sffl^^^ 

were to be the three childem of the settlor Even granting that charitv wi? mtendcii 
to be a bcneficiani within the meamng of clause ofEtoiSSmeS vSS 
pmted or created in the respective beueliciaries Immediately oTMcSon aSS 

fore the interest which enurestolhelh.ee children oftheseitlorundTrh^iSriSiert 

v«ts m them ii^ediately By clause 21 it is directed that the trustees maviiitheir 
absolute discretion, accumulate the income aceniinf» ♦ui ffi ™ * r «i,wi 
benefit of the Charitable Trust for a^”| of^i ?e«s 
denture as respects “■> '"'"rnhed’^^u Sehedub A fl a pLiod of 

twelve years as respects the shares set out anddesciibcd m Schedule B and fo??perioil 
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of eight years as respect the shares set out and described in Schedule C. The direction 
is not obligatory, but permissive. By the first proviso the trustees are authorised 
to pay at any time, and from time to time, during the period of two years, to the 
trustees of the charity the whole or any part of the income accruing under the settle- 
ment in respect of shares set out in Schedule A, and on the expiry of the said period 
the trustees are enjoined to pay over to the trustees of the charity the whole or the 
balance of the income as the case may be, and thereupon the trustees stand discharged 
of all their obligations to the charity. Similar provision is made by provisos (b) and 
(c) with regard to payment of income from the shares during the period of twelve 
years in respect of shares set out in Schedule B and during the period of eight years 
in respect of shares described in Schedule C. Prima facie, this may indicate that the 
income to be received from the shares is to be applied for the benefit of charity in 
respect of the shares set out in Schedules A, B and C during the specified periods 
and that the children of the settlor are not to have any interest in that income. By 
clauses 22, 23 and 24 an absolute discretion is conferred upon the trustees to 
accumulate the income until 3 1st July, 1975 in respect of the shares mentionedin each 
of the Schedules and on the expiry of that period to make over to the Trust funds 
as may belong to the beneficiaries. This is clearly intended to maintain the 
control of the settlor over the properties settled in trust till 31st July, 1975. By clause 
25 it is directed that the trustees shall have control over the trust funds and the 
income, even if any of the beneficiary dies before 31st July, 1975. Clause 26 
provides ; 


“ Notwithstanding anything contained in clauses 21 to 25, siipra, the trustees shall have full 
power during the currency of this Settlement and Trust to expend from out of the income accruing 
under this Settlement to each of the beneficiaries herein such amount as the trustees may in their 
discretion deem fit for the maintenance, education, health, marriage and advancement of each of 
the beneficiaries herein.” 


Clause 26 confers upon the trustees full power during the currency of the settle- 
ment and trust to expend the income accruing under the settlement to each of the 
beneficiaries therein for the maintenance, education, health, marriage and advance- 
ment of the beneficiaries. This power is exercisable notwithstanding any provision 
to the contrary made in clauses 21 to 25. It may be recalled that clause 21 confers 
Upon the trustees power either to use the income accruing under the trust for the 
benefit of trust during the period prescribed, or to accumulate the income and deliver 
it on the expiry of the periods specified to the trustees of the Charitable Trust. But 
by clause 26 the trustees under this trust are competent to expend the income^ not 
for charity, nor to pay it over to the trustees of the Charitable Trust, but for mainte- 
nance, education, health, marriage and advancement of the beneficiaries. 

The relevant provisions of the 'Wealth-tax Act may now be summarised. By 
section 3 wealth-tax is charged for every financial year commencing on and from 
_lst April, 1957, on the net wealth on the corresponding valuation date, on every 
individual, Hindu undivided family and company. By section 4, net wealth is to 
include certain assets. Clause (1) (a) (iii) of section 4 provides that : 

“ In computing the net wealth of an individual, there shall be included, as belonging to him 


(a) the value of assets which on the valuation date are held 

(iii) by a person or association of persons to whom such assets have been 
individual otherwise than for adequate consideration for the benefit of the individual or nis \vi 
his minor child.” 

Section 5 provides for exemptions of certain assets in the computation of net 
wealth. It provides in so far as it is material that ; 

“ Wealth-tax shall not be payable by an asscssee in respect of the following assets, and such 
assets shall not be included in the net wealth of the asscssee — 

(i) any property held by him undcr^frust or other legal obligation for any public purpose of 
a charitable or religious nature in India.” 

Under the instrument of Family Trust the assets included in the Sdiedulcs A, B 
and C were on the valuation date held bV an association of person and those assets 
- were transferred by the settlor otherwise than for adequate consideration. But says 
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the settlor, on the valuation date the assets wer© not held for the benefit of himself, 
his wife or minor children, since, they were held both as to corpus and income for 
the benefit of chanty during the mmonty of his children If oil a true interpretation 
of the deed this plea be correct, the assets arc not liable to be included in the net 
wealth of the settlor for the levy of wealth tax 

I agree with Counsel for the settlor that the amendment made m section 4 0)(a) 
(m) by Act XLYl of 1964 which sought to include m the computation of net wealth, 
assets transferred for “ the immediate or deferred benefit of the individual, his or her 
spouse, or minor child ” is not declaratory of pre existing law Under the clause 
as originally enacted, assets transferred for the immediate benefit of the individual, 
his Wife or minor children alone may be included m the net wealth of the individual, 
and the liability of the settlor must be determined under the provision as it stood 
enacted m 1957 The question then is Are the assets transferred by the settlor under 
the Family Trust instrument for the immediate benefit of his minor children ? That 
question can only be answered on a determination of the total effect of the instru- 
ment in the light of the diverse clauses 

By the Family Trust the primary intention of the settlor as disclosed m the pre- 
amble IS to make provision for his children and for that purpose property is set apart 
by the ^hcdule read with clauses 1 , 2 and 3 By clause 4 it is contemplated that other 
property will also be settled for the benefit of the children of the settlor By clause 9 
the interest created under the deed vests immediately in the beneficiaries and by 
clause 26 notwithstandmg the provisions made m clauses 21 to 25 directing applica- 
tion of the income from property set out inSchedulesA B andC for limited periods 
m favour of chanty, the trustees have the power during the currency of the settlement 
to expend from out of the income accruing under the settlement to each of the 
beneficiaries such amount as the trustees may m their discretion deem fit for thcif 
mamtcnance,education,hcalth,marriageandadvanccment ofeachofthe beneficiaries 
therein If by this clause power is conferred Upon the inislecs to direct the income 
of the property in Schedules A BandC for the benefit of the children even during 
the periods specified in clauses l,2and3 the^^setsare unquestionably transfeirco 
for the immediate benefit of the children Bijt u was Urged that the inclusion of 
figure “ 21 ” m clause 26 is the result of a typographical error and it should have 
read as clause 22 But ev^n clause 25 refers to the application of the income for 
limited periods in the event of death of any of the beneficiaries and thereafter for the 
heirs oftlie beneficiary, and that is not said to be an error— typographical or otherwise 
Again the argument that referencS to clause 21 was due to an error was never raised 
^fore the High Court if there was any substance in that argument, the settlor would 
have executed a deed ofrectification correcting the error after setting out the circum- 
stances m which that error came to be made 

It was urgvd that the poW\.r which the trustees could exercise is to expend the 
income accruing under the settlement for each of the beneficiaries under the Trust, 
and since no income accrued to the beneficiaries during the periods for which the 
income was to lie applied or accumulated for the benefit of chanty, reference to clause 
2i in clause 26 had no meaning It is implicit m this submission that the settlor 
mtended that the income arising from the Trust property was to be utilized after the 
children attained the age ofmajorityforthcirmaintenancc educatjon.beallh, marriage 
and advancerarat, and not during their mmonty The children stood m greater need 
of provismn for maintenance, education, health and advancement during their 
nunority than after they attain their majority, but it is said contrary to the plain terms 
of clause 26 that toe interest was intended to be given to them after they attained 
the age of majority, and not during ihcir minority 

In the deed of settlement charity is not directly mentioned as one of the bene- 
ficiaries and the income IS directed to be given ftjT limited periods to chanty and there- 
after to the beneficiaries named therein Clause 26 m terms cord^ers power upon the 
trustees to expend from out of the iivxMite accmmg under the settlement to each of 
the beneficiaries such amounts for the maintenance, education, health, raamage and 
advancement of the benefiaaries or any of thftm as the Trustees deem fit, and there 
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IS nothing m that clause which implies that this power is to be exercised after expiry 
of the periods specified in clauses 1,2, and 3. The expression “beneficiary” in 
clause 26 clearly refers not to charity, but to the three children of the settlor, 
* because the trustees are invested with power to expend from out of the income 
accniing under the settlement for the maintenance, education, health, marriage 
and advancement of each of the beneficiaries therein. 

Reading clauses 9 and 26 together it appears that the settlor intended that the 
trustees shall have power, notwithstanding other provisions in the deed of trust, that 
the income of the property settled may be applied during the currency of the settle- 
ment for the benefit of the beneficiaries named therein, and in the event of death of 
any of the beneficiaries, for the benefit of his or her heirs. There was therefore a 
vested interest immediately arising on the execution of the instrument, and the 
children of the settlor were the real beneficiaries. In seeking to evade the application 
of the Wealth-tax Act, clumsy and inconsistent directions are made in the Family 
Trust : the trustees are initially directed to apply the income accruing from the shares 
for certain specified periods to charity, and if the income is not so applied during the 
periods the accumulated income is directed to be handed over to charity but the 
direction is immediately followed by the clause that the trustees may apply the income 
notwithstanding the provision relating to the application of the income in favour 
of charity, for the benefit of the minor children of the settlor. The High Court has 
held that the case fell clearly within section 4 (1) (o) (iii) of the Wealth-tax Act and 
during the periods specified in clauses 1, 2 and 3 the property mentioned in Schedules 
A , B and C was liable to be included in the computation of wealth tax of the appel- 
lant, and in my view the High Court is right in so holding. 

The appeals fail and are dismissed with costs. 

Order of the Court; — In accordance with the opinion of the majority, the 
■appeals are allowed with costs here and in the High Court, One bearing fee. 

V.S. Appeals allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present ; — K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ, 

Nathulal ' • • Appellant* 

V. 

The State of Madhya Pradesh •• Respondent. 

Essential Commodities Act {X of 1953), section 7 — Gonlravention of order under section 3 ^Mens rca If 
essential far offence — Madhya Pradesh Foodgrains Dealers Licensing Order (1958),ifc(ion3 Person storing grains 
in excess of permitted quantity in bona fide belief that his application for licence will be duly granted If guilty of 
any offence. 

Having regard to the scope of the Essential Conwnoditlcs Act (X of 1955), it would be legitimate 
to hold that a person commits an offence under section 7 of the Act if he intentionally conlravcnes 
any order made under section 3 of the Act. So construed the object of the Act rvill be best served 
and innocent persons will also be protected from harassment. It cannotbesaid that the object of the 
Act would be defeated if mens rea is read as an ingredient of the offence. 

In the instant case the accused stored the goods under a iottayidff impression that the licence lU 

regard to which he had made an application was issued to him thoi^h not actually sent to him. The 
fact the licensing authority did not communicate to him the rejection of ins application confirmed 
the accused’s belief. On that bcliefhe proceeded to store the foodgrains by sending the relevant rcturos 
to the authority concerned. It was, therefore, a storage of foodgrains within the prescribed limits 
under a fcsna/idebclicf that he could legally do so. He did not therefore intentionally contravene the 
provisions of section 7 of the Essential Commodities Act or those of the Order made under section 3 
of the Act. Tlicrcrorc the accused must be acquitted. 


•Crl.A. No. 77 of 1963. 


22nd March, 1963. 
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Per Shah 3 —It w true that the accused earned on business as aMcaler tn the expectation based 
on assurances given to him by the Inspector that a licence wll be issued to oim, hut m carrying on 
the business as a dealer he contravened section 3 of the Madhya Pradesh Poodgrains Dealen Licero ng 
Order 19o8 because beheld no licence The authorities underthc Order are not bound to issue a 
licence merely because it is applied for, jtor is there any provision m the Order as is to be found in 
certain statutes relating to adTmi«stmiouofMuinapaUues,that permission 'shall be deemed to he 
issued ifforap-nodspecifiedinthcstatule no reply IS given by the prescribed authority loan applr 
cation for grant of permission 

Appeal by Special Leave from the Judgment and Order, dated 3rd May, 1963, 
of the Madhya Pradesh High Court (Indore Bench) at Indore in Criminal Appeal 
No 321 of 1962 

G 5 Paihak Senior Advocate {S Jf Aridity and Rarntthrsur Nath, Advocates of 
Mjs Rajinder N-iram & Co , with him) for Appellant 

B 5'tn, Senior Advocate (/ .V Advocate, with him), for Respondent 

The Court delivered the following Judgments 

Sabha Rao, J (on behalf of himself and Bachawat, J ) — ^The appellant is a 
dealer m foodgrams at Dhar in Madhya Pradesh He was prosecuted m the Court of 
th^ Additional District Magistrate, Dhar, for havingm stockSSs raaimds and^2l 
seers of wheat for the purpose of sale without a licence and for having thereby com 
rnittcd an offence under section 7 of the Essential Commodities Act 1955 1955), 

hereinafter called the Act The appellant pleaded that he did not intentionally 
contravene the provisions of the said section on the ground that he stored the said 
grams after applying for a licence and was m the belief that it would be issu^ to 
him The learned Additional District Magistrate, Dhar, found on evidence that 
the appellant had not the guilty mmd and on that finding acquitted him On 
appeal a Division Bench of the Madhya Pradesh High Court, Indore Bench, set 
aside the drder of acquittal and convicted him on the basis that in a case atising 
under the Act “ the idea of gmity mind ” was dilTcrent from that in a case like theft 
and that he contravened the provisions of the Act and the order made thereunder 
It sentenced the appellant to rigorous inipnsonmenl for one year and to a line /if 
Rs 2 000 and in default of pajment of the fine he was to undergo rigorous imprison- 
ment for Six months Hence the appeal 

Mr Pathak, learned Counsel for the appellant, mainly contended that mens 
Tea was a necessary ingredient of the offence under section 7 of the Act, that as on the 
fmding given by the learned Magistrate the appellant had no intention to contravene 
the provisions of the Act and the Order made thereunder, the High Court went 
wrong in settmg aside the order of acquittal 

'nalfiTiSiii 'pvtrrtssn^ xS \Vkc •anh ^'ire ^rher mahe 'ftiercun&cr may 'oe 
read at this sUte 

Section 7 of the Act 

“ (1) Ifany person Contravenes any order made under' section 3 

(a) he iball tie pimuhable— 


(u) in the case of any other order, vnlb impnsornneivt for a lem which may extend to thre 
years and ihaU also be liable to fine ’ 


The Madhya Pradesh Foodgrams Dealers Licensing Order, 1958 

Seeiioa 2 —In this Order, unlas the context otherwise requires ■ — 

“(t) dcil« a person engaged in the business of purchase saleoritorage forsale of 

any one or more of the foodgrams in quantity of one hundred maunds or more at any one time w'hcther 
on one’s own account or in partnership or m associaUon with any other penon or as a commission 
agent or atjiatiya and whethci ox not in conjunction with arty other busicesB 

3 —(1) ho pers^ shall carry on bunness as a dealer except under and in accordance with 
the terms and condiuons of a licence issued in tins behalf by the licensing authority 


(2) Forthepurposcofthis clause anypersonwho stores any foodgrams in quantity of one 
hundred maunds ormorcatanyonetimcshafljiHilesithecontraryisproved be deemed to store the 
foodgrams for the purposes of sale. ’ 
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: A combined reading of these provisions shows that if a dealer in foodgrains as defined 

; in the Order carries on business as a dealer without a licence, he commits an offence 

under section 7 of the Act and is liable to imprisonment and fine thereunder. Sub- 
section (2) of section 3 of the Order raises a rebuttable presumption that if a dealer 
stores foodgrains in quantity of 100 maunds or more he shall be deemed to have 
stored the said foodgrains for the purpose of sale. The question is whether under 
; section 7 of the Act a factual non-compliance of the Order by a dealer will amoimt 
( to an offence thereunder even if there is no mens rea on his part. Learned Counsel for 
i the appellant contends tliat mens rea is an integral part of the offence ; -where as 
learned Counsel for the respondent argued that the Act being one made in the in- 
terests of the general public for the control of the production, supply and distribution 
of, and trade and commerce in, certain commodities, mens rea is not one of the ingre- 
dients of the offence. 

■ 6 The law on the subject is fairly well settled. It has come under judicial scrutiny 
of this Court on many occasions. It does not call for a detailed discussion. 
It is enough to restate the principles. Mens rea is an essential ingredient of a criminal 
offence. Doubtless a statute may exclude the element of mens rea, but it is a sormd 
rule of construction adopted in England and also accepted in India to construe a 
statutory provision creating an offence in conformity with the common law rather 
than against it unless the statute expressly or by necessary implication excluded 
mens rea. The mere fact that the object of the statute is to promote welfare activities 
or to eradicate a grave social e-vil is by itself not decisive of the question whether 
the element of guilty mind is excluded from the in^edients of an offence. Alens rea 
by necessary implication may be excluded from a statute only where it is absolutely 
clear that the implementation of the object of the statute would otherwise be defeated. 
The nature of the mens rea that would be implied in a statute creating an offence 
depends on the object of the Act and the provisions tliereof: see Srinivas Mall BairoHya 
v. King Emperor'^-, Ravula Hariprasada Rao v. The State"; and Sarjoo Prasad v. The 
State 6/ Uttar Pradesh^. Most of the relevant English decisions on tire subject were 
referred to in the judgment of this Court in The State of Maharashtra v. Mayer Hans 
George^. How to disprove mens rea has been succinctly stated in Halsbury’s La\vs of 
England, 3rd Edition, Volume 10, at page 283, thus : 

“ When the existence ofa particular intent or state of mind is a necessarj- ingredient of the offence, 
and prima facie proof of the existence of the intent or state of mind has been given by the prosecution, 
the defendant may excuse himself by disproving the existence in him of any guilty intent or state of 
mind for example, by showing that he was justified in doing the act -tvith which he is charged, or that 
he did it accidentally, or in ignorance, or that he had an honest beliefin the existence of tacts which, 
if they had really existed, would have made the act an innocent one. The existence of reasonable 
grounds for a belief is evidence of the honesty of that belief.” 

Having regard to the object of the Act, namely, to control in general public interest, 
among otlters, trade in certain commodities, it cannot be said that the object of tltc 
Act would be defeated if mens rea is read as an ingredient of the offence. The pro-vi- 
sions .of the Act do not lead to any such exclusion. Indeed, it could not have been 
the intention of the Legislature to impose heavy penalties like imprisonment for 
a period upto 3 years and to impose hea-vy fines on an innocentperson rvho carries on 
business in an honest belief tliat he is doing the business in terms of the laW. Having 
regard to the scope of tlie Act it would be legitimate to hold that a person commits 
an offence under section 7 of the Act if he intentionally contravenes any order made 
under sec*ion 3 of tlie Act. So construed tlie object of tlie Act will be best served 
and innocent persons will also be protected from harassment. 

The question, therefore, is whether on tlic facts found the appellant had inten- 
tionally contravened the provisions of section 7 of tlie Act andvlhe Order made 
thereunder. Now let us look at the facts of the case. 


1. (19-t7)2M.LJ.328: (19-17) l.L.R. 26 Pat. 
460 (P.G.). 

2. (1951) S.G.J. 296 : (1951) 1 M.L.J. 612 ; 
(1951) S.G.R. 322. 


281: (1961) 1 M.L.J. (S.G.) 133 : (1961) 1 
An.W.R. (S.G.) 133(1961) 3 S.G.R. 324. 

4. (1966) I S.C.J 363 : (1965) M.L.J. (Grl.) 
248 : (1965) 35 Gam. Gas. 557. 
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The appellant is a dealer in foodgrains at Dhar The Order was made in exer 
CISC of the powers conferred under section 3 of the Act Under section 3 of the Order 
no person shall carry on business as a dealer except under and in accordance with 
the terms and conditions of a licence issued m this behalf by the bcensmg autlionty 
Under sub section (2) of section 3 of the Order if a person stores any foodgrains m 
quantity of 100 maunds or more at anyone time shall, unless the contrary is proved, 
be deemed to store the foodgrains for the purpose of sale Pursuant to that Order 
the appellant on 30th September^ 1960, made an appbcation for a licence to the 
licensing authonty in Form A, clause4 (I) of the Order and deposited the requisite 
licence fee There was no intimation to him that hu application was rejected He 
was purchasing foodgrains from tunc to time and sending returns to the Licensing 
Authonty showing the grains purchased by him He did not sell any grams pur- 
chased by him On 2nd September, 1961, when the Inspector of Food and Civil 
Supplies, Dhar, checked the godowns of the appellant he had stored 885 maunds 
and 2i seers of wheat for sale The said storage of the foodgrains for sale wouW 
be valid if he had a licence The learned District Magistrate found the said facts 
on the evidence adduced before him and the High Court did not take a different view 
on the said facts except that it made a remark that there was not a particle of evidence 
to show that he had sent the returns to the authonty Indeed the Magistrate sa d 
that the said fact was not disputed before him \Vc, therefore, for the purpose of 
this appeal ignore the remark made by the High Court When the accused was 
questioned by the Magistrate he stated thus 

I depOMted the fee by chatUn for getting the licence for the year 1961 Isubinitlcd the appli 
cauon I eoatmued to lubmu the fornightly returns of rec«pts and sales of foodgrains rcgubrly No 
objection was raised at the time when returns were submitted I made continuous efforts for two 
months to gel the licence The Inspector gave me assurance that 1 need not worry the licence will 
be sent to my residence Itwas told by the Inspector Bage 1 was asked to drop donation of Rs lO 
in the donation box for the treatment of soldier* It was told that if the donation is dropped, the 
licence will be issued within a day or two 1 wanted to drop of Rs 5 only In this way licences 
were determined Oiherdealersalsocontmuediodoihebusineain the like manner The business 
was done wiih a good intention 

The answer gi\ en by the accused is consistent with the evidence adduced in the case 
The Additional District Magistrate in substance accepted the defence If so it 
follows that the accused stored the goods under a /*jmprcssion that the licence 
in regard to which he had made an application was issued to him though not actually 
sent to him The fact that the licensing authonty did not communicate to him the 
rejection of his application confirmed the accused s belief On that belief he pro- 
ceeded to store the foodgrains by sending the relevant returns to the authonty con 
cerned It was, thereibre, a storage of foodgrams witlun the presenbed limits 
under a ionayldr belief that he could legally do so He dtd not, therefore, intention- 
ally contravene the provisions of section 7 of the Act or those of the Order made 
under section 3 of the Act In the result we set aside the order of the High Court 

convictmg the appellant and acquit him ofihe offence with wluch he was charged 

The bail bond is discharged If any fine had been paid, it shall be returned 

SM, J — Defimtions of diverse offences under the Indian Penal Code state with 
precision that a particular act or omission to be an offence must be done maliciously, 
dishonestly, fraudulently, intentionally, ncgbgently or knowmgly Certain other 
statutes prohibit acts and penalise contravention of the provisions without expressly 
stating that the contravenUon must be svith a presenbed state of mind But an 
intention to offend the penal provisions of a statute is normally implicit however com 
prchensivc or unqualified the language of the statute may appear to be, unless an 
intention to the contrary is expressed or clearly implied, for the general rule is that 
a cnine is not committed unless the contravenor has mens rea Nonnally full defiiu 
tion ofevery enme predicates a proposition expressly or by implication as to a state 
of mmd, if the menUl element of any conduct alleged to be a crime is absent in any 
given case, the crime so- defined u not committed 

Ihave no doubt that an offence under section 7 of the Essential Commodities 
Act (X of 1955) for breach of section 3 of the Madhya Pradesh Foodgrains Dealers 
Licensing Order, 1958, nccKsarily involves a giulty mmd as an ingredient of the 
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offence. In terms, section 3 of the Order, prohibits every person from carrying 
on bminess as a dealer except under and in accordance with the terms and conditions 
of a licence issued in that behalf by the Licensing authority. A dealer is defined by 
section 2 (c) of the Order as meaning a person engaged in the business of purchase, 
sale or storage for sale, of any one or more of the foodgrains in quantity of one 
hundred maimds or more at any one time whether on one’s own account or in 
partiiership or in association with any other person or as a commission agent or 
arhaliya, and whether or not in conjunction with any other business. By sub-section 
(2) of section 3 a presumption is raised that “ any person who stores any foodgrains 
in quantity of one hundred maunds or more at any one time shall, unless the contrary 
is proved, be deemed to store the foodgrains for the purposes of sale”. The Order 
prohibits every person from carrying on business as a dealer otherwise than in 
accordance with the terms and conditions of the Hcence, and a dealer is a person 
who carries on business of purchase, sale or storage for sale of foodgrains in excess 
of the specified quantities. For the conravention of such a prohibition to be an 
offence, metis rea is necessary condition. 

But the appellant at the material time did store foodgrains considerably in 
excess of hundred maunds and held no licence to carry on the business as a dealer 
tmder the Licensing Order. His defence at the trial for contravention of section 3 
of the Order was that he had applied for a licence and had deposited the requisite 
fee for obtaining a licence and had submitted an application in that behalf and 
had since that date continued to submit fortnightly returns of receipts and sales _ 
of foodgrains regularly. He also submitted that he had “ made efforts for two months 
to get the licence ” and the Inspector had assured him from time to time that he 
(the appellant) “ need not worry and the licence would be sent to him at his 
residence”. This clearly amounts to an admission foat the appellant knowingly 
carried on business as a dealer without a licence. It is true that he carried on the 
business as a dealer in the expectation based on assurances given to him by the 
Inspector that a licence will be issued to him, but in carrying on the business as a 
dealer he contravened section 3 of the Order, because he held no licence. The 
authorities under the Order are not bound to issue a licence merely because it is 
applied for, nor is there any provision in the Order, as is to be found in certain 
statutes relating to administration of Municipalities, that permission shall be deemed 
to be issued if for a period^ecified in the statute no reply is given by the prescribed 
authority to an application for grant of permission. 

On the facts found, I am of the opinion that the appellant had contravened 
section 3 of the Order with the knowledge that he did not hold a licence. But there 
can be no doubt that the State authorities acted negligently; they did not give the 
appellant a hearing before rejecting his application for a licence, and did not even 
inform him about its rejection. They continued to accept the returns submitted 
by him from time to time, and there is no reason to disbelieve the statement of the 
appellant that tlie Inspector had given him assurances from time to time that a 
licence would be issued to him. I am therefore of the view that no serious view of 
the contravention of the provisions of the Madhya Pradesh Foodgrans Dealers 
Licensing Order, 1958, may be taken, and a fine of Rs. 50 would meet the ends of 
justice. The order forfeiting the stocks of foodgrains must be set aside. 

Order or the Court. — Following the judgment of the majority, the appeal 
is allowed, the order of the High Court convicUng the appellant is set aside and 
the appellant is acquitted of the offence with which he was charged. The bail 
bond is dicharged. If any fine has been paid, it shall be returned. 

Appeal allowed. 


5 C J— 55 
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THE SUPREME COURT OF INDIA 
(Ci\ il Appellate Jurisdiction ) 

Present — K Subba Rao, J C Shah and R S Baciiawat, JJ 
Nirmala Bala Gliose and another Appellants* 

Balai Chand Ghosc and others . Respondents 

Hindu Laio — F/ligiouf endowment Deed deduati^prc/erlies to a reUgxous iniUlulion or detlj—Cons 

Intclion Dedication tf partial or ahsolaU — DeUrmtnalum o/-~ReU ant considerations — Reasonable provision for 

mainltrumee and residence ^shebaits end thtv descendants — If usconsutent with absolute dedualion 

Cml Procedure Code (y <f 1908) Order i\,nle 33— Power of appellate Court under — Wh'n may be properly 
invoked 

Wh«e there is a deed of dcdicaiion dedicating properties to a deity the question whether it 
createsan absolutcor partial dedication must be settled by a conspectus ofall theprovwiojisoftlie 
deed Ifth'propertyiswhoIlydedicatedtotheMorshipoftheidolandno beneficial intcrestis reser- 
ved to the settlor, his descendants or other persons the dedication is complete If by the deed what 
IS intended to create is a charge in favour of the deity and the residue vests in the settlor the dedication 

A reasonable provision for remuneration maintenance and residence of the shciatls does pot make 
anendowmenlbad for even when property is dedicated absolutely to an idol and po beneficial in'c- 
rest IS reserved to the settlor, the property is held by the deity only m an ideal sense The possessioh 
and management of the property must, m the very nature of things be entrusted to a shebait or 
manager and nomination of the settlor bimsclfand Ins hem as slelaits with reasonable remuneration 
Out of the endowed property with nghtofresidence in the property, will not invalidate ihecndow 
ment Thus a provision for mamtenanee and reidence of the shebaiis cannot be interpreted as reslric 
live of theesuie of the deity A provuion for the benefit of penons other than the sAriad or a 
direction for accumulation of income may not be valid if it infringes the rule against perpetuities or 
accuoiiliuoii orrulei ajumt m?*fmisnble reimcuom but that does not affect the validity of the 
endowment The beneltcial mtereai m the provision found invalid reverts to the deity or the settlor 
according as the endowm nt is absolutcor partial If the endowment u absolute and k charge created 
mfivour of other persons or the direction for accumulation is invalid ihebencfitS>H«»ti«to ih® 
deity andpotrevert to the settlor or his hem , r" 

If provision for residence of the sAriai/can bemade under a deed of endowment vvithoul alfecting 
lU validity, a provision whereby the sfiebaU will be entitled to use the land belonging to the deity at 
specially low rates may not by itself amount loan impermissible reservation by the settlor 

From the fact that the income of the endowed properties u expanding and the expenses are static 
leaving a subitanlial residue, it cannot be inferred that the settlor intended to create a mere charge and 
not an absolute dedication in favour of the deity The question u afwaysonc of intention of the settlor 
to be determined from a review of all the dispositions under the deed of settlement 

It would be inexpedient to construe the terms ofonc deed by reference to the terms of another or 
to lay down gcuerai rules applicable to the construction of setilemcnO varying m terms In onstrmng 
a deed the Court has to ascertain themtenUon of the settlor and for that purpose to late into conside- 
ration all the terms thereof If on a review ofall the terms it appears that after endowing property m 
favour ofa tcl gious institution or a deity, the surplus is either expressly or by implication retained with 
the settlor or given to his heirs a partialdedicaiion mayreaddy be inferred, apparently comprehen* 
live wordi of the disposition in favour of the rdigiow endowment aotwithstanding 

The terms of the deed of dedicauon in theiraunt case, however, dislose a clear mtenUon that the 
entire property was to belong to the deity and t»o one dsc had beneficial interest or title thereto The 
shebaits and their descendants are given a certain interest m the properly, but that direction do« co‘ 
cutdovm the absolute interest conveyed to the deity, por can it be interpreted as reservuiga benefeu! 
interest m favour of the settlor or his hem The direcuon operates to create a charge upon the estate 
of the deity and not to reduce the estate itself to a charge The property is dedicated absolutely for the 
drS aid of the deity and the direction for aecumiilation of the mcome does not affect the validity 
of tbc dedication 


•CAs Nos 9G6 to 968 of 1964 


29th March, 1965 
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Per majority. Order 41, rule 33 of the Civil Procedure Code is undoubtedly expressed in terms 
v/hich ure wide, but it has to be applied with discretion ntid to eases where interference in favour oi” 
the appellant necessitates interference also svith a decree which has by acceptance or acquiescence 
become final so as to enable the Court to adjust the rights of the parties. Where in an appeal the Court 
reaches a conclusion which is incoitsistent with the opinion of the Court appealed from and in adjusting 
the right claimed by the appellant it is necessary to grant relief to a person ts ho has not appealed, the 
power, conferred by Order 41, rule 33 may properly be invoked. The rule, hosvever, docs not confer 
an unrestricted right to re-open decrees which have become final merley because the appellate Court 
does not agree snth the opinion of the Court appealed from. 

When a party allows a decree of the Court of first instance to become final, by not appealing 
against the decree, it would not be open to another party to the litigation, whose rights arc not other- 
ivise affected by the decree (as in the instant case), to invoke the powers of the appellate Court under 
Order 41, rule 33, to pass a decree in favour of the party not appealing so as to give the latter a benefit 
which he has not claimed. Order 41, rule 33 is primarily intended to confer power upon the appellate 
Court to do justice by granting relief to a party who has not appealed, when refusing to do so would 
result in making inconsistent, contradictor)’ or unworkable orders. 

By majority (Bachawat J., dissenting). — In the instant case the appellant is not entitled to challenge 
the decree passed by the lower Court against the deities holding that the deed of dedication made in 
favour of the deities created only a partial debuttar and not an absolute debuttar, as she does not 
represent the deities. 

VctBachawaljJ.t — It is true that the deities were represented by independent guardians ad litem 
for the purposes of this litigation. But the appellant is one of the joint shebatlsoi the deity and a® 
■such, she has a right to assail the decree of the lower Court. Moreover, it is svell settled that a 
shebaiti right is a right of property. This right is affected by the declaration that the deed of dedication 
created a partial and not absolute debuttar. The shebaiti right in an absolute debuttar is cetainly diffe- 
rent from the shebaiti right in a partial debuttar. The appellant is therefore aggrieved by the decree of 
the lower Court and is entitled to challenge it in appeal. 

Appeals from the Judgment and Decrees, dated 23rd Spetember, 1959 of the 
Calcutta High Court in Appeals from Original Decrees Nos. 268 to 270 of 1957, 

S. V. Guple, Solicitor-General of India (A. K. Sen and D. TV. Mukherjee, Advocate.s, 
with him), for Appellants (In all the Appeals). 

A. V. Viswandtha Saslri, Senior Advocate {S. C. MajumPir, Advocate, with 
him), for Respondent No. i. 

The Judgments of the Court were delivered by 

Shah, J. (for Subba Rao, J., and himself) — This group of appeals arises out 
of Suits Nos. 79 and 80 of 1954 and 67 of 1955 respondent Balai 

Chand Ghose (who will hereinafter be called “ Balai ” ) in the Court of the Eighth 
Subordinate Judge, Alipore, District 24Parganas, West Bengal. In suits Nos. 79 
and 80 of 1954 Balai prayed that he be declared owner of the properties described in 
the schedules anne;'icd to the respective plaints. In Suit No. 67 of 1955 he claimed 
that it be declared that his )vife Nirmala, is a benamidar for him and that the deed of 
dedication dated 15th September, 1944 did not amount to an absolute dedication 
of the properties in suit to the deities Sri Satyanarayan Jiu and Sri Lakshminarayan 
Tiu and that the plaintiff is the sole shebaic of the two deities. The Trial Court 
decreed Suits Nos. 79 and 80 of 1954 holding that the plaintiff was the owner of 
he disputed properties and the deed of endowment Exhibit 1 1 (0) executed on 
8th March, 1939 by Nirmala was “sham and colourable”. In Suit No. 67 of 
loqq the Subordinate Judge declared that Nirmala was a benamidar of Balai of the 

properties in suit and the deed of endoNvunent dated 15th September 1944, Exhibit 
1 1, did notamounttoabsolutededicationofthe properties to the deities Sn Satya- 
narayan Jiu and Sri Lakshminarayan Jiu. 

The Hio-h Court of Judicature at Calcutta, in e.xercisc of its appellate jurisdic- 
tion, modiftcll the decrees passed by the Trial Court. The High Court held that 
tlic deed Exliibit 1 1 (a) was not sham, but it amounted to a partial dedication m 
favour of the deity Sri Gopal Jiu i.e., it created a charge on the properties endowed 
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for the purposes of the deity mentioned in the deed The decree passed m Suit 
No 67 of 1955 from which Appeal No 569 of 1957 arose was dismissed subject to 
the “ clarificauon or clarifications ” that it created only a charge m favour of the 
deity or deities for the purposes recited therein and that subject to the charge, the 
properties belonged to Balai With certificate of fitness granted by the High Court, 
these three appeals ha\e been preferred 

The facts which give rise to these appeals are these By his first wife, Balai 
had tivo sons, Paresh and Naresh After the death of his first wife, Balai married 
Nirmala, who bore him four sons, Suresh, Jogesh, Ramesh and Bhabesh In 
1954 Balai contracted a third marriage and that gave rise to quarrels between 
Nirmala and Balai In 1919 Balai had purchased a house at No 2 A, Sarbadhikan 
Lane in the town of Calcutta and was living m that house with Nirmala He 
installed m that house a family deity named Sri Gopal Jiu On 13th June, 1930 
8 e\en cottahs of homestead land comprising premises Nos 155 and 155 A (now 
Nos 155 and 154 2), Bchaghata Mam Road, Calcutta, with buildings standing 
thereon were purchased by Balai m the name of Nirmala for Rs 20 000 On 
30th July, 1937, two bighas and two cottahs of homestead land being the eastern 
portion of premises No 153, Beliaghala Main Road, Calcutta uere purchased 
for Rs 15,000 also m the name of Nirmala On 1st June, 1938 a house at t-B 
Sarbadhikan Lane was purchased m the name of Nirmala for Rs 7 000 On 
8th March, 1 939 a deed of endowment f.xhibit 1 1 {a) styled ‘ Arpannama ’ (material 
clauses whereof sshich have a bearing on the dispute raised m two of these appeals 
Will be presently set out) was executed by Nirmala dedicating premises Nos 155 and 
154 2, Beliaghata Mam Road, to Sn Gopal Jiu On 4th December, 1940, premises 
No 13, Beliaghata Road, comprising 4 bighas ti chittaks and 14 sq ft of land 
■with a building standing on a part thereof were purchased for Rs 42,500 in the 
name ofNinn^a and extensive additions and alterations were made m the building 
shortly thereafter Balai and Nirmala moved into the new house at No 13, 
Beliaghata Mam Road Sn Gopal Jiu tvas shifted from the Sarbadhikan Lane 
to the new house in premises No 13, Beliaghata Mam Road, and two deities Sn 
Satyanarayan Jiu and Sn Lakshminarayan Jm were installed m the new house 
By deed of dedication Exhibit it dated 15th September, 1944, executed by Balai 
and Nirmala, three properties — premises Nos 13, Beliaghata Mam Road, i-B 
Sarbadhikan Lane and 37, Sura Fim Lane — were dedicated for the benefit of 
Sn Satyanarayan Jiu and Sn Lakshminarayan Jm After 1947, on parts of the 
open land on premises No 13, four houses were constructed and a part of the land 
was let out by Balai 

On 22nd September, 1 954, Balai filed Suit No 79 of 1 954 claiming a declaration 
that he was the owner of premises No 153 Beliaghata Mam Road On the 
same day, he filed another No 80 oC 195^ claimmg a declatatwjn that he "was 
the owner of premises Nos 155 and 1542 To both these suits Nirmala and 
Sn Gopal Jill represented by Nirmala, were impleaded as party defendants Balai 
filed a third suit— No 67 of 1955— for a declaration thatNirntala was his b'namtdA 
m respect of the properties desenbed m the plaint and that by the deed of endmv- 
ment dated 15th September, 1944 there was no absolute dedication in favour of 
Sci Satyanarayan Jiu and Sn Lakshminarayan Jiu, but the property was charged 
for worship and for a declaration that he was the sole shebail of the deit es To this 
suit the two deities represented by one Sunil Sekhar Bhattacharjee were impleaded 
as defendants 1 aitd 2 Nirmala was impleaded as the third defendant 

It was the of Balai m Suits Nos 78 and 80 of 1954 that the deed Exhibit 

II (a) dated 8th^ March, 1939 executed by him dedicating the properties to Sn 
Gopal Jm was a sham and nominal ” transaction and that he was and remained 
the owner of the properties and was in possession thereof In Suit No 67 of 1955 
It was not the cmc of Balai that the deed of dedication was simulate , his case was 
that under the deed Exhibit ii a cha^e was created for purposes set out therein 
in favour of the two dciucs and subject to that charge he tvas the ovmcr of the pro- 
perues endotved 


II] 


NIRMALA BALA GHOSE V. BALAI CHAND CHOSE {Shah, J.). 429 

Suite Nos. 79 and 8o of 1954 were resisted by Nirmala on behalf of herself 
personally and as representing the deity Sri Gopal Jiu. She contended that premises 
Nos. 153, 155 and 154-2 were acquired by her with the aid of funds gifted to her 
by her husband Balai and the acquisition was not made benami for Balai, that in 
any event Balai \vas bound by the deed dated 8th March, 1939, that the deed of 
endowment dedicating the properties to the deities was not “ colourable or sham,” 
and that since the date of dedication the deity was in possession. Balai could not 
claim a declaration that he was the owner of the property. In Suit No. 67 of 1955 
Ni™ala contended that she had purchased the three properties in suit with her own 
siridhan funds and that she was not a benamidar for Balai that the allegations made 
by Balai that he was in possession was false, that the endowment made on 15th 
September, 1944 was an absolute dcbuttar transferring the ownership to the deities 
absolutely, that Balai was neither the sole shcbail nor the owner of the properties and 
that the deities were the owners thereof. It was contended on behalf of the deities 
that there was an absolute endowment created by the deed Exhibit 1 1 and that 
the deities were the owners of the properties endowed by the deed. 

The Subordinate Judge held that the deed Exhibit ii {d) was “ a sham and 
colourable transaction,” that it was never acted upon by the parties and that Balai 
was entitled to the declaration claimed by him. In Suit No. 67 of 1955 he held 
that by the deed Exhibit 1 1 the properties settled were charged for the Seba-puja of 
Sri Satyanarayanan Jin and Sri Lalahminarayan Jiu, and of the residue Balai was 
the owner. He accordingly decreed Suits Nos. 79 and 80 of 1954 declaring Balai 
to be the owner of the properties in suit. He also decreed Suit No. 67 of 1955 declar- 
ing that the properties in dispute therein were only charged with Seba-puja of the 
deities. In Appeals NoS. 268 and 270 of i957against the decrees in Suits Nos. 79 and 
80 of 1954 by Nirmala and Sri Gopal Jiu, the High Court of Calcutta held that the 
deed Exhibit 1 1 {a) was a ” valid and effective dedication ” which created a partial 
dedication in favour of the deity Sri Gopal Jiu for purposes of the deity as set out 
in the deed. In Appeal No. 269 of 1957 from the decree in Suit No. 67 of 1955 the 
High Court affirmed the view of the Trial Court that by the deed Exhibit 1 1, 
subject to the direction that the Seba-puja of Sri Satyanarayan Jiu and Sri Lakshmi- 
narayan Jiu will be carried on, the properties will stand charged for the various 
purposes and expenses mentioned in the deed. The High Court issued a consoli- 
dated direction in the two sets of appeals tliat the Subordinate Judge will, 
on application by the parties interested, ascertain ” all die cliarges and the amounts 
and the other details mentioned in the two deeds Exhibits 1 1 and r i {a) ” and make 
a suitable provision for the temple or the location of the respective deities and also 
for the Shebail’s residence in terms of the dedication and the temple or temples and 
the SJiebaiPs residence and dispose of the suite by passing appropriate final decrees. 
The High Court directed 4 

“ In working out the charges etc., as aforesaid, for giving effect to the purposes of tlie two derfs of 
dedication [Arpannamas Exhibits 1 1 and 1 1 (a)] the learned Subordinate Judge will make suitable 
provision for the temple or temples for the location of the respective deities and also for the SItebaits’ 
residence in terms of the said Arpannamas and the temple or temples and the Shebait's residence so pro- 
vided, will be absolute Debultar in the light of the^ decision of Sri Sri Iswari Bfiubatifswari Thakurani's 
care ’as, so far as that matter is concerned, in view of the aforesaid authority, that alone is the proper 
tvay to give effect to the purpose of the aforementioned Uvo deeds of dedication [Exliibits 11 
and II (a)J and the charges, created thereunder.” 

The appellant Nirmala does not, in these appcab, dtallenge the finding that she 
was a benamidar for Balai in respect of tlie properties purchased under the deeds 
dated 13th June, 1930 and 30th July, 1937 and 4th December, 1940, dtat the 
properties belonged to Balai and tliat the real executant of the deed Exhibit 1 1 was 
Balai. The only plea advanced by Nirmala is tliat by the two deeds Exhibits 1 1 (a) 
and 1 1 an absolute and not a partial dedication in favour of the deities was intended. 
For reasons, ^vhich ive will presently set out, it is unnecessary to consider the appel- 
lant’s plea in respect of die properrics endowed under the deed Exhibit 1 1 . 

We may briefly set out die terms of die deed Exhibit ii (a). It is described 
as a deed of dedication in respect of immovable properties valued at Rs. 20,000 


1, L-R- 61 f-A. 203, affirming on appeal I.L.R. 60 Gal. 54, 
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for ihe Seba of the deity After describing tiic properties a is recited that the settlor 
%vas in possession and enjoyment of the properties and that she dedicated the pro 
perties for D<b S<ba The deed then recites that the settlor had been carrying on 
the Seba of Sri Gopal Jm installed by her husband, and that the properties dedicated 
by her husband were not sufficient for satisfactorily carrying on the Seba of Sri Gopal 
Jiu for ever and for perpetuating the names of her father in law and mother m law 
and for carrying on the work of worship of the deity of Sri Gopal Jiu regularly 
for e\ er, the provisions then set out were made The deed proceeds to state 


‘ I dedicate the ahovementioned two propcMies more fuJiy descnbcd m the sched ile below m 
order that the daily and penodieal Seba etc of the said Sn Sri Gopal Thakur installed by tny husband 
may Eo on reeularly From this day the said two piopcrwci become the Debutlar properties of the sa d 

deity SnSriGopalJiu Thakur and theyvestinitinastate absolutely free from encumbrances and 
defects The said deity Sn Sn Gopal Jm becomes the fuJI owner of the said two properties As to 

this neither 1 nor any of my heirs and legal representauvesm succession shall raise or be enti tled to lay 
any claim or demand at any time and men ifiibc doncitshall be svholly void and rejected 


Then the deed directs that “ one good temple and ornaments worth approMmatcly 
Rs 500 for Sn Gopal Jiu Tliakur will be made out of the income of the Debutlar 
properties of Sn Gopal Jm Thakur and on the temple being constructed the deity 
%\ill be installed and established therein and the expenses foruorshtp etc and 
entertaining Brahmins and other expenses m connection witli the ceremony shall 
be met out of the income of the Debutlar properties of Sn Gopal Jm Tliakur ’ To 
meet expenses for the worship of the deity the properties described in the schedule, 
It was directed, will be let out on rent and all the expenses of die deity will be defrayed 
out of the rents, that the Shebait shall maintain proper accounts of the income and 
expenditure and deposit m the deity’s fund any surplus repair the houses yearly, 
pay municipal taxes etc , and out of the accumulations from the surplus income 
purchase \ mmovable properties m the name of tlic deity and with the income erect 
a house at 153 Beliaghata Main Road and deposit the rent from that house in the 
Debutlar fund The deed gives detailed directions witli regard to succession to the 
thbatlship By the deed Nirmala and her husband Bahi were constituted joint 
ihebatls and it was directed that after Nirmala s death Balai shall be the shebait, and 
after Ins death his two <ons Paresh and Naresli ivill become Shebaits of the deity 
The settlor expressed the hope that the Shtbaiis and thcir lineal descendants will 
live in the same mess as members of ilie family and directed that any one who 
separated m mess will not be entitled to be a Shebait of tlie deity, hut if they separated 
mmess for want of accommodation “ out of their own accord and being unanimous, ’ 
and all the properties remain joint, they shall be entitled to remain shebait: On 
the death of the tivo sons, Paresh and Naresh their sons %viU become shebaits in 
accordance with the shares of their respective fathers m the shbaitshp, and if any 
of the sons have more than one son then all such tons will togetiicr get thcir fathers 
turn of worship and will act in accordance with the terms of the deed and carry on 
the worship of the deity and that in the absence of sons’ sons, die settlors great 
grandsons will be appointed Shebaits and they will protect tlie Debutlar property 
The deed then directs that the daily Stba will be earned on in the same manner 
prescribed in the deed of dedication relaung to the Debutlar created by Balai and 
the daily and periodical expenses for the worship of the deity will be met out of the 
Debutlar properties dedicated by Balai Provision was then made that on the 
occasion of each of the festivals of Jonmaslam Rasjalra and of Sn Gopal Jm Thakur 
a sum ofRs loi will be spent by the Shebaits for entertaining Brahmins and the 
poor A monthly remuneration of Rs 35 is provided for the person who acts as 
a Shebait and it 15 directed that so long as the som shall remain Skebails m joint 
mess, they uill get, for the expenses of their common family expenses four maunds 
of nee, tsvo maunds of flour per month and Rs 2 per day ‘ for daily expenses 
An additional amount of Rs 10 per month is directed to be spent on the Saniranti 
each month and Rs 5 1 on the occasion of Snaralri out 
of the Debutlar estate All these expenses it is directed are to be met out of the 
house rents and the monthly T era rent of the lands of the Bustee of the 
properties, but the SMaits arc not entitled to let out the house or land in permanent 
rights to any one npr are they entitled to mor^jage, make a gift of, sell, encumber 
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or transfer the same in any other manner, and if there be no tenant in the house or 
of the Bustce be not realised, the expenses of the deities ^vi]I be reduced and 
the hhebaits wl{ get reduced remuneration proportionately. Provision is made for 
the devolution of the office of Shebait. Descendants in the female line are excluded 
from shebaitship, until the entire male line is extinct. Provision is also made 
lor application of the compensation received for Debultar property • it is directed 
mat out of the amount of compensation immovable properties svdll be purchased 
by the Shebaits in the name of the deity or the amount will be invested in Govern- 
ment paper in the name of the deity, and out of the interest thereof disbursements 
directed in the deed will be made. The deed then directs that the surplus amount 
remaining after meeting the cost of worship will be accumulated. The Shebaifs are 
prohibited from residing in or otherwise using the houses appertaining to the Debuiar 
estate and it is directed that if any one resides or uses it, he will remain bound to 
P^y^proper rent. Paragraph i2 of the deed then provides ; 

‘ Ifin future the Shebaitshe in want of rooms for their residence then each of them will tate thiec 
Cottahs of lands witliin the Bustee No, 153. Belighata Main Road beginning from the souilici'n catre- 
niity and after creeling houses thereon at his own expense will continue to enjoy and possess the same 
down to his sons, sons’ sons and other heirs in succession on payment of a rent of Rs. 2 per Cottah per 
month to the Debultar estate and will pay for taxes, rents and repairs, etc., of the said house from their 
respective funds. ” 

In the event of any Shebait dying sonless after constructing a house, his widow will 
be entitled during her lifetime to reside in the house and will also be entitled to get 
food and Rs. 5 per month as expenses. The deed then again states; 

“ Be it stated that no one will at any time he entitled to make gift, sale or transfer in respect of the 
house built in the said Bustce. The said house will form a part of the DjJulMr estate and the Shebait 
will Only remain in possession of the same. ” 

Finally, the deed states that to the effect stated in the deed the settlor gives to Sri 
Iswar Gopal Jiu Thakur installed by her husband “the properties, etc. mentioned 
in the schedule below”. 

In the preamble as well as in the operative part of the deed, it is stated that the 
settlor has dedicated the properties described in the schedule to the deed for the 
purpose of canning on the worship of Sri Gopal Jiu Thakur, The deed expressly 
recites that the properties have, by the deed of dedication, become the properties 
of the deity and they vest in the deity absolutely free from all encumbrances, and 
that no other person has any right therein. The deed undoubtedly contains some 
inconsistent direction^, but the predominant theme of the dedication is tliat the 
estate belongs to the deity Sri Gopal Jiu and that no one else has any beneficial 
interest therein. 

The plea raised by Balai in the two suits was that the deed of dedication Exhibit 
II (d) was “ a mere colourable one and was never acted upon” and that by 
the deed a cloud was “ cast on ” his title. The Trial Court accepted the plea. The 
High Court held that the deed was valid, but thereby only a partial dedication was 
intended. That there is a genuine endowment in fav'our of tlie deity Sri Gopal Jiu 
is now no longer in dispute. The only question canvassed at the Bar is whether the 
dedication is partial or complete. Balai contends that it is partial ; the deity 
represented by Nirmala contends that it is absolute. Where there is a deed of dedica- 
tion, the question whether it creates an absolute or partial dedication must be settled 
by a conspectus of all the provisions of the deed. If the property is wholly dedicated 
to the worship of the idol and no beneficial interest is reserved to the settlor, liis 
descendants or other persons, the dedication is complete ; if by tlic deed what is 
intended to create is a charge in favour of the deity and the residue vests in the settlor, 
the dedication is partial. Counsel for Balai contends that notwithstanding tlic 
repeated assertions in the deed of dedication that the property was endowed in favour 
of Sri Gopal Jiu and tliat it was of the ownership of the idol, the deed contained 
diverse directions wliich indicated that the dedication was intended to be partial. 
Counsel relied upon the foUotving indications in the deed in support of the contention . 

(1) A hereditary tight was granted to the lineal descendants of the settlor in 
the male line to act as Shebaits, and provision was made for -their residence, tpajn- 
tenance and expenses. This was not restricted to the Shebaits only but enured for 
the benefit of the members of the Shebaits' families. 
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( 2 \ The income of the endowed property was m excess of the amounts required 
for the expenses of the deity The expenses of the deity were, it was contended, 
static whereas the income was expanding, leaving a large surplus undisposed of 

Provision uas made for reducing the expenses of the deity m the event of the 
mcome of the property contracting 

f3) The deed was supplementary to another deed executed by Balai for 
the benefit’of the deity, and the expenses of the deity were primarily to come out 
of the property endowed under that deed , , . 

(4) Direction for accumulaUon of income of the property endowed, and 
other properties which may be acquired without any provision for disposal of 
the accumulation disclosed an intention on the part of the settlor to Uc up the 
property m perpetuity for the benefit of the male descendants subject to a fixed 
charge in favour of the deity 

We do not propose to express any opinion on the validity or otherwise of the 
directions under which provision for accumulation of income is made or benefit is 
given to persons other than the Shibails arc concerned This enquiry is only directed 
to the question whether on the assumption that the directions are valid they indi 
cate an intention on the part of the settlor to create merely a charge on the estate 
endowed, reserving the beneficial interest m the settlor or her heirs 

A reasonable provision for remuneration maintenance and residence of the 
Shtbail does not make an endoiwment bad for even when property is dedicated 
absolutely to an idol, and no beneficial interest is reserved to the settlor, the property 
u held by the deity in an ideal sense The possession and management of the 
property must, in the very nature of things, be entrusted to a Shtbatt or manager, 
and nomination of the settlor himself and his heirs with reasonable remuneration 
out of the endowed property with right of residence in the property will not invalidate 
the endowment A provision for the benefit of persons other than the may 
not be vahd, if It infringes the rule against perpetuities or accumulations or rules 
against impermissible restrictions but that does not affect the validity of the endow 
ment The beneficial interest in the provision found invalid reverts to the deity 
or the settlor according as the endowment is absolute or partial If the endowment 
13 absolute, and a charge created m favour of other persons is invalid, the benefit will 
enure to the deity, and not revert to the settlor or his heirs 

Evidence about the income of the endowment m favour of Sri Gopal Jiu i* 
somewhat vague and indefinite The deed of endowment executed by Balai for 
the deity to svhich the present deed Exhibit 1 1 (a) is supplementary is not before 
the Court and there is on the record no evidence about the incom* from that endow 
ment and the directions made thereunder The defect in the record iS directly 
traceable to the nature of the plea raised by Balai in the Court of first instance 
"Ha. *ha!^ A-v/hwirai/wA w vy/uit. Vro ‘wfit V<emCiica 'MUb 

a “ sham transaction’ , and was not intended to create any interest in the deity , 
It was not the case of Balai that the endowment though valid was partial and created 
a mere charge upon the property m favour of the deity Suits Nos 79 and 80 of 
>954 tned with Suit No 67 of 1955 and the question whether the endowment 
m favour of Sri Gopa Jiu was partial or absolute appears to have been raised with- 
out any pleading m the former suits There is however, some evidence on this part 
of the case to which our attention has been invited and on which the argument to 
support the decree passed by the High Court is founded by Counsel for Balai Under 
the deed of dedication Exhibit 11 (tf) one good temple and ornaments wortJi 
approximately Rs 500 ’ are to be provided for out of the property endowed 
Jarnnashtami, Rasjalra and other festivals arc annually celebrated and in respect 
of each of these festivals Rs lor arc to be expended The remuneration « 

fixed Rs 25 per month and for the benefit of the family of the Shebait four maunds 
of nee, two maunds of Alta and a sum ofRs 2 per day for the daily expenses are pro- 
vided For performing the Sebd of Sn Satyanarayan Jiu on Sanhranti day 
^erymomhRs lohavetobespentiandRs srhavetofae spent on the Stparain d»y 
Provision has been made for paying Rs 2 per month to a pious widow of the family 
for helping in the Puja and to a widow of a Shepait expenses the rate of Rs 5 pw 
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month have to be paid. In the aggregate, these would amount to Rs. 2,400 per 
annum at the rates prevailing 1939. 

Income at the date of the endo’ivment from the Baslee land 153/1 was estimated 
by ISiirmala to be E.S. 50 per month, and income from the house Nos. 155 and 154/2 
was estimated at fe. 200. There is no clear evidence about the Municipal or other 
taxes, rent collection expenses and repairs. But on the materials foimd on the record, 
the plea that the income of the properties was largely in excess of the total 
ecpens« to be incurred cannot be accepted. The settlor had provided that if a 
Shebait is unable to reside in the house, he will be entitled to get a plot of land 
out of premises No. 153 at the rate of 2 per month: whether this rent was 
nominal or real, need not be investigated. If provision for residence of the Shebait 
can be made under a deed of endowment without affecting its validity, a provision 
whereby the Shebait will be entitled to use the land belonging to the deity at 
specially low rates may not by itself amount to an impermissible reservation 
by the settlor. The plea that this was a simulate endoivment has been aban- 
doned fay Balai. Assuming therefore that the charge for rent to be levied 
from the Shebaits as monthly rental was nominal, the validity of the deed 
of dedication will not on that ground be affected. User of land in future by 
the Shebaits for erecting houses wiU undoubtedly reduce the land available for letting 
out at market rates. If the annual income of the deity ivas Rs. 3,000, per annum, 
and some income under tlie deed of endowment executed by Balai, and the outgoings 
were Rs. 2,400 beside taxes, collection charges for rents and the expenses for repairs. 

It would be reasonable to hold that there was not much disparity between the total 
income which the deity received in 1939 the estimated outgoings. The fact that 
on account of the pressure on land increasing in the to%vn of Calcutta, the rentals 
of immovable property may have gone up later, will be irrelevant in deciding 
whether a substantial residue was not disposed of by the deed. The direction in para- 
graph 6 of the deed that in the event of the rent not being realised, the e.xpenses 
of the deity wall be proportionately reduced and there ^^^ll be proportionate reduc- 
tion in the remuneration to be paid to the Shebaits also acquires significance. 

Whether the provision for accumulation of income of the endowment is valid, 
does not call for determination in this case. If there is an absolute dedication, but 
the direction for accumulation is invalid, die benefit of the income will enure for the 
benefit of the deity without restriction : the income 'will not revert to the settlor. 

The High Court observed that the deed commenced w'ith what purported 
to be an absolute dedication to the deity, but it was clear that the expenses, for the 
Seba-Ptya and other expenses of the deities under the deed were not of an expanding - 
character, there being specific recitals in the deed which indicated that the dedica- 
tion was merely supplementary to the earlier deed of endo'wment by Balai for tlie 
Seba-Pttja etc., of the deity. The High Court observed : 

"As a matter of fact there ^vas specific recital in the deed itself, which indicated that it ss'as 
merely to be supplementary to the earlier Debuttar deed of the husband Balai Chand Ghose, for 
the purpose of enabling the said Sheba Puja etc., to be carried on ri^xdarly and in a satisfactory 
manner. The expenses arc practically all mentioned in the deed itself and however elaborate 
they may be, having regard to the nature of the properties and the estimate of the income, 
as appearing in the evidence before us, • * * difficult to hold that any lai^e part of the said 
income would be spent on. those expenses. This undoubtedly, is a strong test in favour of 
holding that what * • * was merely the creation of a charge for, those expenses out of the 
properties, mentioned in the Schedule to the deed. Moreover under this deed [Exhibit 11 (a)] 
(fii/ir clause 3 ) so far as the daily aadperiodical Shebas were concerned their expenses, or at least, 
the daily Sheba expenses, both feed and occasional, • * * were to be met out of the husband’s 
(Bilai Ghand’s) earlier Debuttar thus leaving practically not much pressure upon the properties 
covered by this deed, [Exhibit 11 (a)], it is true that in several placm of this deed Exhibit tl (a), 
reference has been made to the income of the Debuttar estate or advantages to the Debuttar estate or 
investment in the Debuttar estate, but they all, in the context, can be read referring to the Debuttar 
estate, which was created by the dedication in question, namely, the partial Debuttar or the charge 
which was created in favour of the particular deity. Where a charge is created and a dedication is 
made, it will not be inappropriate to refer to the dedicated properties as Debuttar, though only for the 
limited purpoie of providing for that charge. That, indeed, is the meaning of partial dedication, as 
understood in Hindu law. = The mere use of the word ‘ Debuttar’ would not necessarily constitute a 
particular endovmtcnt an absolute Debuttar. On the same principle and in sarne context, the pa^.anent 
of rent by the Shebaits, occupying particular portion of the dedicated propertira for puiposes of their 
residence, may also be explained. As a matter of fact on a reading of the entire deed, in the light of the 
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cifcum t^ncct of this case and upon a fuH ctnsitleration of the tame we arc inclined to liold tin* deed 
Exhibit 11 (a) upoi Its true conttruciion did not createanabwIutcDcbuttar ‘ but created only a charge 
infavourofthe deity Srt Sri Copal named therein for the various services and other neccwities 

referred to in several paragraph of the said deed Exhibit ] 1 (fl)’ 

The High Court opined that because the income of the endowed properties was large 
and was capable of continuous expansion, and tlic expenses for the purposes of the 
deity were fixed, it may be inferred that the settlor intended to create a mere charge 
and not an absolute dedication in favour of the deity In support of this proposi- 
tion, the High Court placed strong rehance upon the judgment of the Judicial Com 
mittee in Surendrahshao Roy v Doorgastmdan Dosses and another'^ In that case Rajah 
Bijoyke«hav Roy bequeathed by his will property to a Thakur, to secure proper 
performance of i!ie Shtha and other ceremonies, and directed Ins two widows each 
to adopt a son, bodi of such sonsjicing appointed Shibaits, subject to the control 
of the Widows during iheir minonty with monthly allowance from tire surplus in- 
come Tlve «siduc was not disposed of Before the Judicial Committee it was 
urged that all die property had been devised under the will of the Raja to die deity 
and the heirs of the settlor had become Shebatts and were merely entitled to manage 
the property in the usual way In dealing with that contention the Judicial Com 
mittee observed at page 127 

' It ij true that by thp first sentence ofihewillalli* given to vheThakoor and though m the plaini 
the qu'ntion 1 * mooted whether the gift 1 * made^nd (and of course such gifumay be amcrescheiBt 
for mvking the fam ly property inalienable) u has not beep really disputed Nor indeed could it well 
be dispaterl in this cate For the last part of the will thews clearly enough that the income was to b< 
npp*u?J first in performing the sheba of the ThaLoors who is mentioned as the object of the gift and ol 
other family Tlisltoor and in meciing the prescribed monthly allowances and in perfontitng the daily 
and fixed rites and ceremonies as they arc now performed and met T1 e testator must have been 
well aware that after all these charges had been met there would be a very large lurplus In fact ht 
directs that out of the surplus each adopted son shall receive Rs ) 000 monthly , but of the residue 
after that he says nothing 

There 11 no indication that the testator intended any extension of tl c worship of the family Tha 
koon He does not as is sometimes done, admit others to the benefit of rl e worship lie does no' 
direct any additional ceremonies He shewsnointention save that which may be reasonably attnbuted 
to a devout Hindu gentlemen its tosccure that this family wonhip shall be conducted m the accus- 
tom'd way by giving his property to one oftheThakoon whom he venerates most But the effect ol 
that when the estate ts Urge istoleavesomebeneficialinterestundisposedof and thaimtcrestmustbe 
subject to the legal mcidenu of property 

But the judgment does not lay down any rule that where the income 1$ expanding 
and the expenses are static, leaving a substantial residue, it must be presumed, 
notwiclistandmg die comprehensive and unrestneted nature of the disposition, that 
the settlor intended to create only a cliarge in favour of the deity Hie question 
IS always one of intention of die settlor to be determined from a review of all the dis 
positions under the deed of settlement 


In Srt Sn Iswart Skubaneskwan Taakurani v Brojmath Diy and others^, certain 
properties were dedicated by two brothers to a domestic deity and it was directed 
that the right of Shebatl should go to their male heirs by primogeniture In dealing 
with a dispute whether under the deed ofsettlemcnt, there was an ab»olute dcdica 
tion to the deity, the Judicial Committee observed at page 21 1 

T^e dcdiCTiion 15 not invalidated ly reason of the fact that tnembcrj of the jeitlor * family are 
nominated av -bebaiu and given reavonablc remuneraiion out of the endowment and also nghts cf 

re-idencem the dedicated property InwewonhepnvilegcsatlachedtodedicatedpropertyithasBOt 
infri^uently h p^ed,as the ^wR^rt* show Ihatsimulateded cations have been made, andaclo« 

scrutiny ofanychallc^ed deed ofdedicationisneceswrymordertoascertain whethcriherc has been 

favour of the idol The dedication moreover may beeiiher 
abioJutc 7 The pr^rty may be given out and out to the idol or it may be subjected to 8 

^'fii^i'onvhethertheidolitselfshallbe considered the true Wficiary 

tcstator for their upkeep orthal 

^2. I ? f.n ‘^®“idcred the true beneficiaries of the property subject to 8 

, /!r fV. '^“’*** P ‘^o«es of the idol is a question which can only be settled by s 
convp cut of the enure provHions of the will Pmit Har M ajai v Surja Kwivari) * Ituah® 
of imoartance to c^, Jer the extent of 1 ^ property alleged to be deS cated in relation to the capersew 
be incurre the ccremon es to be observed in the worship of the idol The purposes of the dedi 
cation msy be directed to expand as the income increases or the purposes may bc^esenbed in 1 1 "* 

1 (1892) LR 19 I A. 103 507 

2 (1937)LR 64IuV203 (1937) 2&t.LJ. 3 LR43IAU3 
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(Jng terms so that if tlie income increases beyond what is required for the fulfilment of these nurposes 
It may not be protected by the dedication. ” 

In a recent judgment of this Court in Sm Srcc Ishwar Sridhar Jew v. Sushila Bala 
Dasi and others'^, it was observed that the question tvhedier the idol itself is the true 
l^neficiary subject to a cliarge in favour of die heirs of the testator, or the heirs are 
the true beneficiaries subject to a charge for the upkeep, worship and expenses of 
the idol, has to be determined by a conspectus of the entire deed or will by wliich the 
properties are dedicated and that a provision giving a right to the Shebaits to reside 
in the premises dedicated to the idol for the pui'pose of carrying on the daily and 
periodical worship and festivals does not detract from the absolute character of a 
dedication to the idol. 

It is inexpedient to construe die terms of one deed by reference to the terms 
of anodicr, or to lay down general rules applicable to the construction of setdements 
varying in terms. In construing a deed, the Court has to ascertain the intention of 
the setdor, and for that purpose to take into consideration all die terms thereof. If, 
on a review of all the terms, it appears that after endoiving propeity in favour of a 
religious institution or a deity, die surplus is either expressly or by implication 
retained widi the settlor or given to his heirs, a partial dedication may readily be 
inferred, apparently comprehensive ivords of the disposition in favour of the religious 
endowment notwithstanding. 

The terms of Exhibit 1 1 (a) however disclose a clear intention that the entire 
property was to belong to the deity and no one else had beneficial interest or title 
thereto. The Shebaits and their descendants are given a certain interest in the pro- 
perty, but that direction does not cut down the absolute interest conveyed to the 
deity nor can itdpe interpreted as reserving a beneficial intciest in favour of the settlor 
or his heirs. The direction operates to create a chai'ge upon the estate of the deity, 
and not to reduce the estate itself to a diarge. 

To recapitulate, therefore, the property is dedicated absolutely for the deb-seba 
of tlic deity ; no beneficial interest in resented to tJic settlor or his heirs : and the 
direction for accumidation of the income docs not affect the validity of that dedica- 
tion. Provision for maintenance and residence of the Shebaits being an ordinary 
incident of such a dedication cannot be interpreted as restrictive of the estate of 
the deity. It is unnecessary to decide whether the directions lor appropriation of 
a part of the income for persons other than die Shebaits may be valid: if it be invalid, 
the interest will revert to the deity and not to the settlor. It must, therefore, be 
held that Exhibit 1 1 (a) creates an endomnent for the benefit of the deity absolutely, 
subject to certain cliarges in favour of die Shebaits and the descendants of the settlor . 

It is unnecessary, in nocw of the course which the proceedings in Suit No. 67 
of 1955 have taken, to set out the terms of Exhibit 1 1 c.xccuted by Balai and Nirmala 
on igdi September, 1944. Suit No. 67 of 1955 was filed originally by Balai against 
tlic two deities Sri Satyanarayan Jiu and Sri Lakshminarayan Jiu and Nirmala, 
and Balai sought to represent the two deities. On an objection raised to the consti- 
tution of the action by Nirmala, Sunil Sekhar Bhattacharjee was appointed guardian 
of the tss'o deities for die action. Bhattacharjee filed a written statement denying 
the claim made by Balai and submitted that die dedication in favour of the deity 
•was absolute. An issue ivas raised about the nature of the endowment and die 
Trial Court declared that the endowment was partial and the beneficial interest 
remained vested in Balai. The trial Court had rejected the case of the deities that 
there was an absolute dedication, and die guardian for the suit did not challenge 
that decree on behalf of the two deities. Nirmala appealed and contended that there 
was an absolute dedication in favour of the deity, but she did not represent the 
deities and could not raise that claim, unless she got herself formally appointed guar- 
dian of the deity by order of the Court. The High Court confirmed the decree 
passed by the trial Court, subject to certain modifications which arc not material. 

In ihis appeal, the tivo deities are also impleaded as _ party-rejpondents but 
the deities have not taken part in tlic proceeding before this Cou rt, as they did no 

1. (1934) S.C.J. 17 : (1934) S.C.B. 407, 
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m the High Court The decree against the two deities has become final no appeal 
having been preferred to the High Court by the deities It is not open to Nirmala 
to challenge the decree insofar as it is against the deities because she does not re 
present the deities The rights conferred by the deed Exhibit it upon NirmaJa 
are not affected by the decree of the trial Court She is not seeking in this appeal 
toclaimamoreexaltedrightundcrthcdcedforherself which may require re exami 
nation even incidentally of the correctness of the decision of the trial Court 
and the High Court insofar as it relates to the title of the deities It was urged 
however that apart from the claim whicli Nirmala lias made for herself the Court 
has power and is indeed bound under Order 41 rule 33 Code of Civil Procedure 
to pass a decree if on a consideration of the relevant provisions of the deed this 
Court comes to th^ conclusion that the deed operates as an absolute dedication 
in favour of the two deities Order 41 rule 33 insofar as it is material provides 
The Appellate Court ihall have power to pass ajiy decree and make any order wh ch ought to 
have been passed or made and to pass or make such further or other decree or order as the case may re 
quire and this power maybe exercised by ihc Court notwiihstand ng that the appeal is as to part only 
of the decree and may be exercised m favour ©fall or any of the respondents or part es although such 
respondents orpart es may nothavefiledanyappealor object on 

The rule is undoubtedly expressed m terms wh ch are wide but it has to be applied 
with discretion and to cases where interference in favour of the appellant necessitates 
interference ako with a decreewluchhasbyacceptanceoracquiescence become final 
so as to enable the Court to adjust the nghtsof the parties Where in an appeal the 
Court reaches a conclusion which is inconsistent wilh the opinion of the Court 
appealedfromand in adjusting the right claimed by the appellant it is necessary to 
grant relief to a person who has not appealed the power conferred by Order 4I rule 
33 may properly be invoked Thcrulehowever does not confer an unrestrictM right 
to re open decrees which hate become final merely because the appellate Court 
does not agree with the opinion of the Court appealed from 

The ttvo claims made against Nirmala and the deities m Su t No 67 of 1955 
though capable of being joined in a single action were dutmet Against the deities 
It was claimed that the property was partially dedicated m their favour against 
Nirmala it was cla med lliat she was merely a benam dar for the settlor Balai and that 
she tvas not a Skebctt under the deed of settlement The H >gh Court has passed a 
deaee declaring that dedication m favour ofthe deities IS partial and has further 
held while affirming her right to be a that Nirmala was merely a benamidarin 
respect of the properties settled by the deed There was no inconsistency between the 
two parts ofthe decree and neither in the High Court norm this Court did Nirmala 
claim a right for herself which was larger than the right aivarded to her by the decree 
ofthe trial Court In cons dcring the personal rights claimed by Nirmala under the 
deed Exhibit 1 1 it is not necessary even incidentally to cons der whether the de t cs 
were %LVcn an ahsobitt lateresA Tbwe wKt •wi'a dtfc-Aw.te va tbA 

suits and in substance t>vo decrees though related were passed One of jhe decrees 
can stand apart from the other When a par^y allows a decree of the Court of 
first instance to become final by not appeabng against the decree it would not be 
open to another party to the litigation whose rights arc other wise not affected by 
the decree to invoke the powers of the appellate Court under Order 41, rule 33 
to pass a decree m favour of the party not appealing so as to give the latter a benefit 
which he has not claimed Order 41 rule 33 is primarily intended to confer power 
upon the appellate Court to do justice by granting relief to a party who has not 
appealed when relusing to do so would result m making inconsistent contradictory 
or unwor^ble orders We do not think that power under Order 41 rule 33 of the 
Code of Civil Procedure can be exercised in this case in favour of the deities 
Appeak ISos 966 and 968 of 1964 must therefore be allowed with costs through 
^ declared that the properties m deed Exhibit 1 1 (a) svere absolutely dw 
cated m fas our of the deity Sri Gopaljm Suits Nos 79 and 80 of 1954 will therefore 

stand dismissed Thiswill however be without prejudice to the concession made on 

behalf of Nirmala that she was a benam dar of her husband Balat in respect of tli® 
properties settled by the deed Exhibit ii (<r) Appeal No 967 of 1964 will stand 
dismissed tvith costs m favour of 
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Sachawat, j'.: agree entirely with what has fallen from my learned brother, 

Shah, J., with regard to the deed, Exhibit 1 1 (a), and I agree that the deed creates 
an endowment for the benefit of the deity absolutely, subject to certain charges in 
favour of the Shehaits and the descendants of the settlor. 

With regard to Exhibit 1 1 , my learned brother has held that it is not open to 
Nirmala Bala to challenge the decree passed in Suit No. 67 of 1955. With the 
greatest respect for my learned brother, I am unable to agree witlr this conclusion. 
The trial Court decreed that the dedication under Exhibit 1 1 is partial and not 
absolute, and I think it was open to Nirmala Bala to challenge the decree in the 
High Court, and on the appeal to the High Court being dismissed, it is open to her 
to challenge the decree of both the Courts by an appeal to this Court. It is true 
that the deities were represented by independent guardians' adlitem for the pur- 
poses of this litigation. But Nirmala Bala is one of the joint Shebails of the deity, 
and as such she has a right to assail the decree. 

In Maharaja Jagadindra Jjath Roy Bahadur v. Rant Hamanta Kumari Debi^, Sir 
Arthur Wilson obseiwed : 

“ But assuming the religious dedication to have been of the strictest character, it still remains that 
-the possession and management of the dedicated property belong to the shebait. And this carries with 
It right to bring whatever suits are necessary for the protection of the property. Every such right of 
suit is vested in the shebait, not in the idol. ” 

As z.]omx Shebait of the deity, Nirmala Bala has the right to file this appeal'against 
the decree which declares that the dedication is partial and not absolute. Such 
an appeal is necessary for the protection of the property of the deity. The other 
Shebait and the deities are parties to the appeal, and I am unable to hold that the 
appeal is not maintainable at the instance of Nirmala Bala. 

Moreover, it is well-settled that a shebaiti right is a right of property. In 
The Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha 
Swamiar of Sri Shirur Mutt’^,'B.K. Mukherjea, J., observed : 

“ It was held by a Full Bench of the Calcutta High Court [Monahai v. Blmpendra^, that Shebait- 
ship itself is property, and this decision was approved of by the Judicial Committee in Ganesh v. Lai 
Behaty *, and again in Bhabalarini v, Ashalala The effect of the first two decisions, as the Privy Council 
pointed Out in the last case, was to emphasise the proprietary element in the Shebaiti right and to show 
that though in some respect an anomaly, it was an anomaly to be accepted as haring been admitted into 
Hindu law from an early date. This victv was adopted in its entirety by this Court in Angurbala v. 
Debabrata ®.” 

It follows that the Shebaiti right of Nirmala Bala under the deed Exhibit 1 1 {a) is a 
right of property. This right is affected by the declaration that the deed, Exhibit 
1 1 (a) created a partial and not absolute debultar. The shebaiti right in an ab- 
solute debullar is certainly different from the shebaiti right in a partial debultar. 
The decree under appeal therefore affects the shebaiti right of Nirmala Bala. She 
is aggrieved by the decree, and is entitled to challenge it in appeal. 

In tliis view of the matter, I hold that the appeal by Nirmala Bala from the decree 
in Suit No. 67 of 1955 is maintainable. I would, therefore, have examined the con- 
tention of the appellant ^vith regard to Exhibit ii on the merits, and then disposed 
of the appeal. But as the majority view is that the appeal is not maintainable, no 
useful purpose will be served by an examination of the merits of the appellant’s 
case with regard to Exhibit ii. 

Order of the Court : — Following the judgment of the majority Appeals Nos. 
966 and 968 of 1964 arc allowed svith costs throughout. It is declared that the pro- 
perties in deed Exhibit 1 1 (a) were absolutely dedicated in favour of the deity Sri 
Gopal Jiu. Suits Nos. 79 and 80 of 1954 will therefore stand dismissed. This will, 
however, be without prejudice to the consession made on behalf of Nirmala that slxc 
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was a benamidar of her husband Balai m respect of the properties settled by the deed 
Lxhibit II (a) Appeal No 967 of 196^ is dismissed with costs m favour of Balai 

Y Appeals Kos 96C and 9C8 o( 

allowed Appeal Ko 9G7 0/ 
1964 dtsmissed 

THE SUPREME COURT OF I\DI \ 

(Crimmal Appellate Jurisdiction ) 

PRESE'fT Mr Justice J R MuniiorkAR, Mr Justice R S Baciiaw^t-avi) 

Mr Jostige P Satyanara\anaR.\ju 

Tltakur Ram and others Appellants* 

V 

The State of BJiar R'spondenl 

Criminal ProceJurt Code {V ef 1898) Jfflion 437 — Power lo order eommihn'nl under — Uhen allracted— 
Cypress order o/dtsekargi by a AlogultaU in respect ef an offence exclusisely triable by Court of Sessions if neces 

^ary Exercise of power under tfu section u disctettonary — Should be exerctsed judsctally 

The argument that tl»e powers eonTeired by scciioji 437 of tlic Cnm nal Procedure Code are 
exercisable only m a case where a Magistrate by an express order tliscliarges an accused person 1 1 res- 
pect ofan offence exclusively triable by a Court of Sessions and that thefailureorrefasat by theMagu- 
trate to commit an accii ed person for trial by a Court ofSesnons does not amount to an implied dis- 
charge of the accused person so as to attract the powxn under section 437 is not tenable When a 
case IS brought belbrc a Afagistraie m respect ©fan oflence exclusively or appropriately triable by 
a Court of Sessions what the Magistrate has to be satisfied about is whether the material placed before 
him makes out an oiTence which can be ined only by the Court of Sessions or can be appropriately 
tried by that Court or ivhether it docs not make out any oH'ence at all An express order of discharge 
IS contemplated only in a case where a Magistrate comes to the conclusion that (he act alleged against 
the accused does not amount to an offence at all and therefore no question of trying him either hin 
lelfor by any other Court arises. But if i&siead of committing the accused to a Court of Session* the 
hlagistrate proceeds to try the accused himself upon the view that on the esidence found acceptable 
by lum only a minor offence is made out for whicli no commitment u required the revisional poiket 
underseetion 437 can beexercised before the conclunonof the tnal before such Magistrate, though 
no express order ofdischargemrespectof anoffenceexclusively triable bythe Courtof Sessions i* 
made by the Magistrate 

fPahar Si/ighv Stale.lh'R. {\9o2} 2 A)l 152 (fB) Sn Dulop Stagk end elkert v Stale, AIR 
1944 All 163 and Samhha Charon Alandalv TJie Stale 60 GWN 708, overruled In K J^olla 
BaUgadu (19j 3)2MLJ 1 A.I R 1953 Mad 801 (F B ) Approved 

The provisions ofseciion 437 of the Cnmmal procedure Code, however, do not makcit obi gi. 
toryuponaSesJionsJudgc or a District Mi^istrate to order commitment m every case where an offwe 
IS exclusively triable by a Court of Sessions The law gives a discretion to the revising authority and 
that discretion has to be exercised judicially One of ibe factors which has to be ccvisiderfd is whether 
the intervention of the revising authority svas sought by the prosecution at an early stage 

In the instant case an attempt lo have the case committed to the Court of Sessions failed nghl in 
the beginning and was repeated not earlier than 15 months from that date The tecond attempt also 
failed Instead of filing an application for revision against the order of the Magistrate refusing to 
pass an order of commitment the prosecution chose lo make a second application upon the same facts 
It may be chat successive applications for such a puipoic are not barred but where a later application 
is based on the same facts as the earlier one, the Magistrate would be justified m refusing il Where 
the Magistrate has acted in this way the revinonal Court ought not with propriety interfere unl*»* 
there are strong grounds to justify uitetfaicnce Further, sn the instant case after the attempts of the 
prosecuuon to get a committal failed, it was a pnvaK party and not the prosecution which sotighl ibc 
exercise of the rcvuional power under section 437 of the Cnminal Procure Code The cnimnal 
law is not to be used as an instrument of wreaking pnvate vengeance by an aggrieved party Under 
the cucuawtances, it was injudiaous oa the part of the Sessions Judge to have ordered commitment 
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under section 437 of the Criminal Procedure Code, of the accused in the present case to the Sessions 
Court for trial. 


Appeals by Special Leave from the Judgment and Order dated the 2501 
August, 1962, of the Patna High Court in Criminal Revisions Nos. 527 to 530 of 
1962. 

Numddin Ahmad and U. P. Singh, Advocates, for Appellants (In all the 
Appeals). 


S. P. Varma and R. J\h. Sachthey, Advocates, for Respondent fin all the 
Appeals). 

The Judgment of the Court tvas delivered by 

Mudholkar, J . — This judgment will also govern Crl. As. Nos. 166 of 1962, 167 of 
1962 and 168 of 1962. A common question arises in these appeals from a judgment 
of the Patna High Court dismissing four revision applications preferred before it 
by four sets of appellants in the appeals before us. Counsel on both the sides agree 
that since the relevant facts of all the proceedings are similar and the question of law 
arising from them is the same it will be sufficient to refer to the faets of Case No. TR 
320 of I960. 

Four informations were lodged at the Police Station Ghora Saha on 14th 
April, 1 960, by different persons against the different appellants in titese cases and a 
.similar information was lodged against some of the appellants by one Mali Ram. 
In all these cases the allegations made by tire informants were that eaeh set of the 
accused persons armed with deadly weapons went to the shops of the various infor- 
mants, demanded from them large sums of money and threatened them with 
death if they failed to pay the amounts demanded by them. The informations also 
stated that some of these persons paid part of the money and tvere given time to pay 
the balance while some agreed to pay the amounts demanded. Upon informations 
given by these persons offences under section 392, Indian Penal Code, were registered 
by the Stadon Officer and after invesrigation five challans were lodged by him in die 
Court of Magistrate, First Class at Motffiari. One of the cases ended in an acquittal 
but we have not been informed of the date of the judgment in that case. In die 
other four cases trial had come to a close in that all the prosecudon witnesses and 
the defence ivitnesses had been c-vamined and the cases had been closed for judgment. 

In the case against the appellants in Crl. A. No. 165 of 1962 the challan was 
presented on 27th October, i960. The order sheet of that date reads as follows ; 

■ S. Dale of ord-r Order with the signature Office action taken with 

^<’0. or proceeding- of the Court. date. 

1. 27-10-19G0 All the 4 accased arc present. Heard botli sides. It is argued op behalf 

of the prosecution that it is fit case for adopting procedure under Chapter 
XVIII, Criminal Procedure Code, and also that the entire occurrence 
relates to offences committed on 4 dates so that all of them cajmot be 
dealt with as a single case. Discussed law point. 

Gliargc under section 302, Indian Penal Code, framed against accused 
Thakm: Ram and Jagamath Pd. and explained to them. Tlicy plead 
not guilty. Tiiis c<tsc will constitute an independent case. As for tltc 
other parts of the alleged occurrence accused Jagamath, Kamal Ram 
and Bansi Ram are charged separately under section 381, Indian Penal 
Code, and further accused Thakur Ram imdcr section 304/109, Indian 
Penal Code, and explained to the respective accused. Tlicy plead not 
guilty. These charges relating to three incidents on 3 dates tvill 
constitute a separate single case. 

Start separate order sheet for both. Summons P.It'. for 2Gth October, 19C0, 
' and 27th November, 1960. 


Accused as before. 


(Sd.) O. N.ATH.” 


Thc'trial dragged on for nearly 15 montlis and tlien the prosecution made an 
application to tltc Court for framing a charge under section 386 or section 387, 
Indian Penal Code, and for committing die case to a Court of Sessions. Tliis was 
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disposed of by the learned Magistrate on 25th January, 1962 The relevant portion 
of his order sheet of that date reads thus 

'• Accused absent A petition for tier representauon under section 540-A, Cnimnal Procedure 
Code, u filed Allowed No lefcrentc book** produced Perused the record The prosecauoa 
Em pressed to refer the case to the Court of Sessions tinder section 386 or 387 Indian Penal Code 
On close scrutiny I find that the robbery defined inside 390, Indian Penal Code, fully cover the 
ingredients pointed out and asked by the prosecution side The case has entered in the defence 
stage This point was not introduced ever before The charge was framed under section 392 
Indian Penal Code, after hcanng the parties Although it may be referred to the superior Court 
at any stage, I find no reason to do so 

Put up on 28th February, 1962 AU accused to appear with li Ws without foil 

Accused as before ' 

On 28 ih Febniarj, 1962 , the prosecution moved a petition for stay of proceedings 
on the ground that it wanted to prefer an application for revision of theordcrof 
25 th January, 1962 Stay was refused and the case was proceeded with On lyth 
March, 1962 , thedefencccasewascloscd and the case was fixed for 29 th March, 
1962 , for arguments On that date a second application was made for commit 
ting the case to the Court of Sessions It would appear from the order sheet 
of 29th March, I 962 , that the Magistrate heard the parties and ordered the case to 
be putuponthenext day, thatissothMarch, 1962 On this day the Magistrate 
passed an order to the following effect 

• 30A March, 1962 All the 2 accused persons are present Having carefully gone through 
the law points and section 236 CnminaS Procedure Code 1 do not find that it is a case exclusively 
coming under section 386 or 387 Indian Penal Code Hence the prosecution prayer is rejected 

Immediately thereafter a revision application was preferred, not by the prosecution, 
but by Sagarmal, an informant m one of the other three cases The Sessions Judge, 
Champaran, after bnefiy reciung the facts and reasons on which the order of wC 
trying Magutrate was founded, disposed of the revision application m the following 
words 

“ The eases are of very senous nature and the framing of charges under tecuoa 386 or 337> 
lodiaa Penal Code cannot be ruled out altogether Consequently 1 direct that each of these eases 
should be tned by a Court of Seuiom The learned Mi^trate will commit the accused persons for 
mat accordingly The apphcations are thus allowed 

An application for revision was preferred bjf th- appellants before the High Court 
and the main ground urged on their behalf that the Sessions Judge had no juns 
diction to pass an order for commitment as there was no order of discharge by the 
Magistrate There is conflict of authority on the question whether under section 
437 , Criminal Procedure Code, a Sessions Judge can m the absence of an express 
order of discharge, duect commitment of a case to it whue the tnal u procceduig 
before a Magutrate m respect of offences not exclusively triable by a Court of Sessions 
After referring to some decisions and relying upon two decisions of the Allahabad 
High Court the learned Judge who disposed of the revision application observed 
as follows 


As 1 have already indicated in the instant cases, the tnal Magistrate, after hearing the parties 
refused to Drame a clarge for the major offence under section SB6 w section S87 of the 
Code The refusal by the Magutrate to frame a charge under section 386 or 387 of the 
Code was a final order and it amounted to an order of discharge of the accused of the offence under 
those sections That being the poijuon the learned Sesions Judge had full junsdiction to order for 


The learned Judge further observed 


‘ Wrthoutexpiessmg any opinion onthemenuorth«fourcase*,lwoulditate that on the mate 

nals on record the Sessions Judgewas not unjusuGed m passing the impugned order for conmutmeBl 
of the accused m ‘he fwtf »es. The wder of the ^gutrate refusing to frame a charge under secoon 
386 or section 387 of th^ndun PcmI Code, which amounted to an order of the unphed ducharf* 
of the accused was improper m all the four cases ’ 


and dismissed the revision apphcations. 

An appheahon was made for a txttjficate of fitness to appeal to this Court. That 
was rejected and the appellants have come here by Spct^l Leave. 
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Tlie ambit of the powers of the Sessions Judge under section 437, Criminal 
Procedure Code, has been considered by a Full Bench of the Allahabad Iligh Court 
in Makar Stag v. Slaie^. In that case it was held that the powers conferred by that 
section are exercisable only in a case where a Magistrate by an express order dis- 
charges an accused person in respect of an offence exclusively triable by a Court of 
Sessions. The learned Judges constituting the Full Bench have taken the view that 
in the light of certain provisions of the Code to which they adverted, the failure of 
or refusal by a Magistrate to commit an accused person for trial by a Court of Ses- 
sions does not amount to an implied discharge of the accused person so as to attract 
the power of the Sessions Judge under section 437, Criminal Procedure Code, to 
direct the Magistrate to commit the accused person for trial by a Court of Sessions on 
the ground that the offence is exclusively triable by a Court of Sessions. The Full 
Bench decision has been followed in Sri Dulap Singh and others v. State through Sri 
Harnandan Singh^. Before us reliance is also placed on behalf of the appellants on 
the decision in Tunus Shaikh v. The State^. That decision, however, is of little assistance 
to them because the ground on which the High Court set aside the order of the 
Sessions Judge is not that he had no jurisdiction to make it under section 437, 
Criminal Procedure Code, but that the action of the Magistrate in not framing a 
charge under section 366 of the Indian Penal Code but framing a charge only under 
section 498, Indian Penal Code, did not, in the light of the material before him, 
amount to an improper discharge of the accused in respect of an offence triable by a 
Court of Sessions. The view taken by the Allahabad High Court has been accepted 
as conect in Sambhu Chafan Mandal v. The Slate*. On the other hand a Full Bench 
of the Madras High Court has held In re Malla Baligadu^, that where under section 
209 (i) a Magistrate finds that there are not sufficient giounds for committing the 
accused for trial and directs such person to be tried before himself or some other 
Magistrate- the revisional powers under section 437, Criminal Procedure Code, can 
be exercised before the conclusion of the trial before such Magistrate. The learned 
Judges expressly dissented from the view taken by the Full Bench of the Allahabad 
High Court. This decision has been followed in Rambalam Pd, Singh v. Slate of 
Bihar^. Other decisions which take the same view as the Madras High Court are : 
Krishnareddi v. Subbamma'’: Skambhaoram v. Emperor^; Sultan AH v. Emperor^ ; and 
In re Vallum Moray ana Reddy and others*^. 

In order to decide the question whicli has been raised before us it would be 
desirable to bear in mind the relevant provisions of the Code of Criminal Procedure. 
Section 207 provides that in every inquiry before a Magistrate where the case is 
triable exclusively by a Court of Sessions or High Court, or, which in the opinion 
of the Magistrate, ought to be tried by such Court, the Magistrate must in any 
proceeding instituted on a Police Report, follow tire procedure specified in section 
207-A. Under section 207-A the Magistrate, after perusing the Police Report 
fonvarded under section 173, has to fix a date for hearing and require the production 
of the accused on that date. He has also the power to compel the attendance of 
such witnesses or the production of any document or thing on that date if an appli- 
cation is made in that behalf by the officer conducting the prosecution. On the 
date of hearing the Magistrate, after satisfying himself tliat copies of the documents 
referred to in section 1 73 have been furnished, has to proceed to take the evidence 
of such persons, if any, as are produced as mtnesses to the actual commissiori of ffie 
offence. After the examination of those witnesses and after their cross-examination 
by the accused the Magistrate may, if he thinks it necessary so to do in the interest 
of justice, take the evidence of any one or more of the other witnesses for the prose- 
cution. He has tlicn to examine the accused for the purpose of enabling him to 
explain the circumstances appearing in the evidence against him and^ hear both 
the prosecution as well as the accused. If at tliat stage he is of opinion tliat no 
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stound for comnmting the accused for mal exists the Magistrate can after record ag 
hts reasons discharge the accused If honfcver it appears to the Magistrate that 
such person should be tned by himself or some other Magistrate he must proceed 
accordingly This contingency will arise if the Magistrate forms an opinion thal 
no ease Stclusively triable by a Court of Sessions is disclosed but a serious offence 
which It IS ivithm the competence of the Magistrate to try is disclosed In that rase 
he has to proceed to try the accused himself or send him for trial before another 
Magistrate Where the Magistrate is of opinion that the accused should be com 
muted for trial he has to frame a charge and declare with what offence the accus d 
should be charged Wuh the remaining provisions of section 207 A wc ar not 
concerned It will thus be seen that where the Police Report suggests the commission 
of an offence Mhich is exclusively triable by a Court of Sessions the Magistrate can 
ncscrtheless proceed to try the accused for an offence which is triable by him if 
he IS of the new tliat no offence exclusively triable by a Court of Sessions is disclosed. 
Similarly even in a casewherc an offcnc* is triable both by a Magistrate and a Court 
of Sessions the Magistrate is of tlic view that the circumstances do not warrant a 
tnal by a Court of Sessions he can proceed vvith the trial of the accused for that 
offence himself Sect on 347 which occurs in Chapter XXIV headed General 
pt<ms\<sns as to Inquiries and Trials empowers a Magistrate to commit a person 
for fria! by a Court of Sessions ifm the course of the trial before him and before sign 
mg the judgment it appean to him at any stage of the proceeding that the case 
ought to b* So tried These provisions would thus md cate that an express order 
of dischai^c is contemplated only in a case where a Magistrate comes to the con 
olusion that the act alleged against the accused does not amount to any offence 
at all and therefore no question of trying him cither himself or by any other Court 
anses They also show that where an accused pcRon is being tried before a Magu 
trate in respect of an offence triable by that Magistrate it appears to the Magistrate 
that the act of the accused amounts to an offence which is triable either excluswely 
or concurrently by a Court of Sessiomhehas the power to order his committal Thu 
power however has to be exercised only before signing the judgment It cannot 
obviously be exercised thereafter because of the provisions of section 403 f i) 'vhich 
bar the tnal of the person again not only for the same offence but also for any other 
offence based on the same facts It would follow from this that where on a certain 
state of facts the accused 11 aJleged by the prosecution to have committed an offence 
exclusively tnable by a Court of Sessions but the Magistraf* is of the opinion that 
the offence disclosed is only an offence which he is himself competent to try and 
either acquits or convicts hira there « an end of the matter in so far as the verj- set 
of facts arc concerned The facts may disclose really a very grave offence such 
as say one under secuon 302 Indian Penal Code but the Magistrate thinks tha 
the offence falls under section 304 A which he can try and after trying the accused 
either cons icts or acquits him. In either case the result would be that the appro 
pnate Court wiH’dc prevented from trying Ak accused for the gray offence w'judn 
those very facts di«closc It is to obviate such a consequence and to prevent 
inferior Courts from clutching at jurisdiction that the provisions of section 437 
Cnminal Procedure Code have been enacted To say that they can be availed 
of only where an express order of discha^e is made by a Magistrate depute th® 
wide language used m section 437 would have the result of rendering those provuioos 
inapplicable to the very class of cases for which they were intended When a ca^ 
IS brought before a Magistrate in respect of an offence exclusively or appropriately 
tnable by a Court of Sess ons what the Magistrate has to be satisfied about is whether 
the material placed before him makes out an offence which can ^ tned only by 
the Court of Sessions or can be appropnatcly tried by that Court or whether U 
makes out an offence which he can try or whether it does not make out any offence 
at all In Ramgppal GanpaUax v Siau of Bomhaj^ this Court has pointed out 

la each case therrfore the MaguCratefai^d ngthepreUminary enquiry hastobetatisfied 
a pTxmi facw case is made out agauwi the accused by the evidence of witnesses entitled to a reason* 
able degree of cred rand unless he is so satisfied he » not to commit 
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Xt lias, liCAVCvcr, also to be borne in mind that the ultimate duty of weighing the 
evidence is cast on the Court which has the jurisdiction to try an accused person. 
Thus, ivhere tivo views are possible about the evidence in a case before the Magistrate" 
it would not be for him to evaluate the evidence and strike a balance before, decid- 
ing whether or not to commit the case to a Court of Sessions. If, instead of commit- 
ting the case to a Court of Sessions, he proceeds to try the accused upon the view 
that on the evidence found acceptable by him only a minor offence is made out for 
which no commitment is required he would obviously be making an encroachment 
on the jurisdiction of the appropriate Court. This may lead to miscarriage of 
justice and the only way to prevent it w'ould be by a superior Court stepping in and 
exercising its rcvisional jurisdiction under section 437, Criminal Procedure Code. 

There is nothing in the language of section 43 7 from .which it could be said 
that this power is not exercisable during the pendency of a trial before a Magistrate 
or that this pmver can be exercised only where the Magistrate has made an express 
order of discharge. Express orders of discharge are not required to be passed by 
the Court in cases where, upon the same facts, it is passible to say that though no 
offence exclusively or appropriately triable by a Court of Sessions is made 
out, an offence triable by a Magistrate is nevertheless made out. One of the reasons 
given by the Allahabad High Court in support of the vie%v taken by it is that a 
Magistrate has power even during the course of the trial to commit the accused to 
a Court of Sessions and that to imply a discharge from his omission to commit 
or refusal to commit would not be consistent with the existence of the Magistrate’s 
power to order commitment at any time. That does not, however, seem to be 
a good enough ground for coming to this conclusion. The power to commit at any 
stage is exercisable by virtue of the express provisions of section 347 or section 236 and 
a previous discharge of an accused from a case triable by a Court of Sessions would 
not render the power unexercisable thereafter. Moreover, even if an express order 
of discharge is made by a Magistrate in respect of an offence exclusively triable by 
a Court of Sessions but a trial on the same facts for a minor offence is proceeded with . 
the Magistrate has undoubtedly power to order his commitment in respect of the 
very offence regarding which he has passed an order of discharge provided of course 
the material before him justifies such a course. There is nothing in section 347 
which precludes him from doing this. It will, therefore, be not right to say that 
the power conferred by section 437 is exercisable only in respect of express orders 
of discharge. In this contact it will be relevant to quote the following passage 
from the judgment of the Full Bench of the Madras High Court in Krishna Reddy’s 
cose^ : 

“ I do not think that the order of the Sessions Judge was one which he had no jurisdiction to make. 
In my viesv the decision of the Ma^trate must be taken to be not only one of acquittal of an offence 
punishable under section 379, Indian Penal Code, but one of dbcharge so far as the alleged offence 
under section 477, Indian Penal Code, is concerned. The complaint against the accused svas that he 
committed an offence punishable under section 477, Indian Penal Code. Such offence is triable 
exclusively by the Cobrt of Session. The Magktrate could neither acquit nor convict him of such 
offence. He was bound either to commit him to the Sessions Court or to discharge him. He did not 
commit him. The only alternative svas to discharge him, and that, I take it, is what the Magistrate 
really did do. It is not suggested that the charge under section 477 is still pending before the Magis- 
trate. It has been disposed of, and the only question is as to what the disposal has been. It seems 
to me that the accused has been discharged so far as the charge imdcr section 477 is concerned. The 
Magistrate’s order, ifstated fully, should have been ‘ I discharge him as regards the offence punbhablc 
under section 477, and I acquit him as regards the offence punishable under section 379’.” 

We agree and are, therefore, of tlie view that the High Court was right, in holding 
that the Sessions Judge had jurisdiction to make an order directing the Magistrate 
to commit the case for trial by a Court of Sessions. 

The provisions of section 437 > however, do not make it obligatory upon a 
Sessions Judge or a District Magistrate to order rammitment in every case where 
an offence is exclusively triable by a Court of Sessions. The law gives a discretion 
to the revising authority and that discretion has to be exercised judicially. One of 
tlte factors wltich has to be considered in this case is whether tlie intervention of the 
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revising authority was sought by the prosecution at an early stage It v,ouId be 
seen that an attempt to have the case committed failed right m the beginning and 
ivas repeated not earlier than 15 months from that date The se ond attempt 
also faded Instead of filing an application for revision against the order of the 
Magistrate refusing to pass an order of commitment the prosecution chose to make 
a second application upon the same fiicts It may be that successive applications 
for such a purpose arc not barred but where a later application is based on the 
same facts as the earlier one the Magistrate would be justified m refusing it Where 
the Magistrate has acted m this way the rcvisional Court ought not to widi propriety 
interfere unless there are strong grounds to justify interference While rejecting 
the application on 25th January, 1962 the giound given by the learned Judge v^-as 
that the case had already entered die drfence stage and the attempt to have 
the committal was very belated Matters had advanced still further when a third 
attempt faded on 30th March, 1962 By that date not only had the defence been 
closed and arguments heard hut the case was actually closed for judgment It 
would be a tenible harassment to the appellants now to be called upon to face a 
fresh trial right from the beginning which would certainly be the result if tlie 
Magistrate were to commit the appellants for trial by a Court of Sessions now It 
IS further noteworthy that after the last attempt faded it was not the prosecution 
which went up in revision before the Sessions Judge but tlie informants and as 
pointed out earlier, in the matter concerning the appellants before us it was not 
even the informant Shyam Lall but one Sagarmal the informant m another case 
who preferred a revision application In a case which has proceeded on a police 
report a private party has really no lotus standi No doubt the terms of section 435 
under which the jurudiction of the learned Sessions Judge was invoked are very 
wide and he could even have taken up the matter suo molu It would however 
not be irrelevant to bear in mutd the fact tliat the Court s jurisdiction was invoked 
by a private party The criminal law is not to be used as an instrument of wreaking 
private vengeance by an aggrieved party against the penon who according to that 
party, had caused injury to it Barring a few exceptions in criminal matters the 
party who is treated as the aggrieved party is the State which is the custodian of the 
social interests of the commumty at large and so it is for die State to take all the steps 
necessary for brmging the person who has acted against the social interests of the 
community to book In our opinion it was injudicious-^or the learned Sessions 
Judge to order the commitment of the appellants particularly so without giving 
any thought to the aspects of the matter to which wc have adverted Even the High 
Court has com- to no positive conclusion about the propriety of the direction made 
by the Sessions Judge and has merely said that the Sessions Judge was not unjustified 
in making the order which he made m each of the applications For all thc*c 
reasons wt allow the appeals, quash the orders of the Sessions Judge as affirmed 
'oy 'fne ^urt anh direct fnal £hc tn^s o! eacJi of the appellant shall proceed 
before the Magistrate according to law from the stages at which they were on the 
date on which the stay order became operative 
VK 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hro-AYA- 
tullah and V. Ramaswami, JJ. 

Workmen of the Motipur Sugar Factory Private Ltd. . . Appellants’^ ' 

V. 

Motipur Sugar Factory Private Ltd. . . Respondent. 

Indtulrial Disputes Act {XIV section 10 — Reference wider requiring decision on the question ‘whether 
the discharge of workm^ concerned was justified '—Scope of reference. 

Industrial dispute — Dispute arising out of discharge of workmen— Reference to industrial Tribunal — Absence 
of domestic enquiry before dismissal as required by Standing Orders — Effect — Employer if can justify discharge be- 
fore the Tribunal — Jurisdiction of Tribunal. 

Constitution of India (1950), Article 136 — Findings of fact recorded by a Tribunal — Interference with by 
Supreme Court — Practice. 

Factories Act {LXIIT of l9iS), sections 55 and 64 (2) (d) — Section 64 (2) {d) if over-rides section 55. 

The management of a sugar factory issued two notices to its workers in cane carrier department on 
15th Decemher, 1960 and 17th December, 1960 respectively. The 6rst notice stated, j'n/er c/ia, that the 
workcrsconcernedhavedeViberatelyandwilfullyresortedtoacleargo-slowin combination tvdtb each 
other and that unless they voluntarilyrecorded their tvillingness to discharge their duties faithfully and 
dcligently by 4 p.u. on 17th December, 1960 they would be considered no longer in their employment 
The second notice issued at 5 p.M. on 17th December, 1960, stated that the workers who failed to. 
record their tvillingness as required by the earlier notice stand discharged and that their names have 
been struck off from the rolls with effect from 18th December, 1960. Subsequently on a joint 
appli cation made by both the parties to the Government, the question “ whether the discharge of the 
workmen concerned was justified ” was referred to the Industrial Tribunal for adjudication. The 
Tribimal after considering the et'idence adduced came to the conclusion that there was go-slow during 
the relevant period and that the discharge of the workmen was therefore justified. 

In the present appeal to the Supreme Court against the order of the Tribunal 1 1 tvas contended that 
the Tribunal misdirected itself as to the scope of the reference and that all that the Trfbima. was 
concerned with was to decide whether the discharge of the workmen for not giving an undertaking as 
required by the notice dated 15th December, 1960, tvas justified and that itsvas no part of theduty of 
the Tribunal to decide whether there w’as go-slow which would justify the order of discharge. 

Held, in going into the question whether there was go-slotv which would justify the order of 
discharge the Tribunal did not misdirect itself as to the scope of the reference. 

The reference was wide and general in terms and asked the Tribunal to decide whether the dis- 
charge of the workmen concerned was justified or not.’ It did not mention the grounds on which the 
discharge was based and it was for the Tribunal toinvestigate the grounds and decide whether those 
grounds justified discharge or not. ■ - 

The two notices of 15th December, and 17th December have to be read together and so read 
there can be no doubt that though the discharge was worded as if it was due to the failure on the part 
of the workmen to record their willingness to work faithfully and diligently, it was really due to thework- 
mcn concerned using go-slow tactics. Taking into account the wide terms of the reference, the inan_ 
ncr in which it was understood before the Tribunal where both the parties led voluminous evidence 
On the question of go-slow and the fact that it must be read along with the two notices, there can be 
no doubt that the Tribunal was entitled to go into the real dispute between the parties, namely, whether, 
the discharge was justified on the ground that there was misconduct in the form of go-slow. 

It is now well settled by a number of decisions of the Supreme Court that where an employer Has 
failed to make an enquiry before dismissing or discharging a workman, it is open to him to justify the 
actionbcforc the Industrial Tribunal, to whom the dispute arising out of such discharge is referred for 
adjudication, by leading all relevant evidence before it. In such a case the employer would not have' 
the benefit which he had in cases where domestic enquiries have been held. Tlie entire matter Would 
be open before the Tribunal which wall have jurisdiction not only to go into the limited questions open 
to a Tribunal where domestic enquiry has been properly held but also to. satisfy itself on the facts 
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adduced before jt by tbc employer whether the dismissal or discharge was justified The important effect 
ofomission to bold an enquiry would be merdy tbu the Tribunal would not hive to consider only 
whether there was a pnnia faae case but would deadc for luelf on the evidence adduced whether the 
chargeshavereallybeenmadcout Iftheenquiryisdefcctiveorifno enquiryhasbeenheldas reiuir 
cd by the Sunding Orders the enure case would be open before the Tribunal and the employer would 
have 10 justify on facts as well that lU order of dmniml was proper A defective enquiry sunds on the 
same footing as no enquiry and in either case the Tribunal would have jurisdiction to go into the 

facts and the employer would have to satisfy the Tribunal that on facts the order of discharge or 

dismissal was proper 

If It IS held that m caies where the employer dismmes ha employee without an enquiry, the dismis- 
sal mast be set aside by the Industnal Tribunal only on that ground it would inevitably mean that the 
employer will immediately proceed to hold the enquiry and pass an order dismimng the employee once 
again. In that ease another industnal dispute would anse and the employer would be entitled to rely 
upon the enquiry which he had held in the meantime This course would mean delay On the other 
hand, if in such cases the employer is given an opportunity to justify the impugned dismissal on the 
merits, theemployec has the advantage ofhaving the merits of his case being considered by the Tribuna 
for Itself and that clearly would he to the benefit of the employee 

Ordinarily the Supreme Court does not go into findings of fad recorded by a Tribunal unless tl ere 
arc some special reasons as for example, where the finding •» based on no evidence at all 

(In the instant case however, as it irivolved iheducha^c of asmany as 119 wortmen who were 
discharged on the ground of raucopduct in the form of go slow the Court went broadly into the 
evidencetoseewhetherthefindingoffaclrccorded by the Industrial Tribunal that the workmen 
concerned were guilty of go-slow was patently wrong) 

Section 64 (2) (J) of the Factories Act (LXIII of 1^16) being a special provision will over nde 
section 55 (1) and (2) ofthejame Act font gives power to the State Government b> making Kules 
to exempt certain types of factones from the application of section 55 subject tosuch conditions and 
to such extent as the Hules may provide 

By relevant Rules framed by the Government of Oihar under section 64 (2) (d) of the Factonei 
Act Sugar factories in Bihar have been exempted from the application of section SSfor purposes of 
handling and crushing of cane amongothers subjectio the condition that the workers concerned 
shall be allowed to take light refreshmentor meal once dunng any period exceeding four houn 
Thus canecruihing op-rationS m sugar (atones m Bihar are exemol Crotrt aectopSS of the 
Factories Act subject to the condition mentioned above 

Appeal bv Special Leave from the Award dated i j th May, 1962, of the Indus 
tnal Tribunal, Bihar, Patna in Reference No 4 of 1961 

Ramen Roy, Jai hnshan and G S Chalterjet, Advocates, and Mrs 
E Vdayaralhncm, Advocate for A K J(ag, Advocate, for Appellants 

JViren Ee, Additional Solicitor General of India, [Jiaami Lett, Advocate, wth 
him), for Respondent 

The Judgment of the Court was delivered by 

J — This IS an appeal by Spaal Leave against the award of the Indus 
trmTnbunal Bihar It relates to the discharge of 119 workmen of the respondent 
who were employed as cane earner mazdoors or as cane earner supervisors or 
jamadars All these were seasonal workmen It is necessary to set out in some 
detail the circumstances leading to the discharge The respondent is a sugar 
factory and the crushing season starts usually m the first half of November, each year 
yve are concerned in the present appeal with November, and December, i960 
It appean that froni the season 1956 57, the respondent mtroducted an incentive 
bonus scheme m 1h* factory The s^eme continued thereafter from season 
to season with certain changes It also aopcars that in the beginning of each season, 
the respondeirt used to put forward the incentive bonus scheme and consult the 
The same m ng was done when the season 1960 61 was about to start 
m November, 1960 But the scheme for this season proposed by the respondent 
^ntamed certain changes which were aj^rently not acceptable to the workmen 
One of the features m the scheme was that die emshmg of sugar cane per day should 
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be 32,000 maunds. The general secretary of the union of the workmen saegested 
certain alterations for the consideration of the respondent on 7th November, 1960, 
and one of the mam alterations suggested was that the norm for per day’s crushing 
should be 25,000 maunds of cane and thereafter incentive bonus should be given 
at a certain ratef No agreement seems to have been reached on the incentive 
bonus scheme, and the complaint of the respondent was that the secretary incited 
the it'orlonen to go-slow in consequence of die change in the scheme. Consequently 
mild go-slow in the cane carrier department which is the basic department in a sugar 
mill began from the very start of the season on loth November, i960. The respon- 
dent s case further was that on 27th November, i960, the workmen in the cane 
carrier department started in combination with one another to go-slow delibe- 
rately and wilfully and in a planned manner and thus reduced the average daily 
ci-ushing to 26,000 maunds cane which was much less than the average crushing 
in previous seasons. This conduct of die w’orkmen ivas said to be highly prejudicial 
to the respondent and besides being technically unsafe, had brought into existence 
an acute shortage in the fuel position which might have resulted in the complete 
stoppage of the mill and a major breakdown of the machinery. When the position 
became serious the respondent issued a general notice on 1561 December, i960, 
inviting the attention of the workmen concerned to this state of affairs ivhich had 
been continuing at any rate since 27th November, i960. This nodce was in the 
following terms ; — 

“ At the instigaiioa of Shri J. Krishna, the General Secretary of your Union, you, since the very 
beginning of this season, have been failing in your duty to ensure adequate and regular loading of the 
caiie earner, and with effcctfrom the 27th November, 1960, you, in combination svith each other, have 
deliberately and wilfully resorted to a clear ‘ go-slow ’ tactics, a fact openly admitted by the above- 
named General Secretary of your Union in presence of the Labour Superintendent and Labour Officer 
Muwaffarpur, in course of diicussions held on the subject in the office of the Assistant Labour Commis- 
sioner On the 6th December, 1960. You have deliberately reduced the average daily crushing to 
more or less 26,000 maunds out of which more than 2,000 maunds is due to the newly introduced device 
of direct feeding of the cane carrier by cane carts weighed during nights and not attributable to any 
effort on you part. Thus the actual crushing given by you is practically some thing between 23,000 
and 24,000 maunds only which is highly uneconomical and technically unsafe for this factory with an 
installed crushing capacity of more than 1,200 tons ajday About 14,000 bales of extra bagasse kept in 
stock as reserve have already been consumed in the past 12 days or so and now the factory is faced tvith 
a situation when at any moment its boilers may go out of steam for svant of bagasse-fuel leading to an 
abrupt stoppage of the mills and finally resulting into a major breakdoim of machineries. 

It is therefore hereby notified that unless you voluntarily record your willingness individualty to 
discharge your duties faitlifuUy and diligently by feeding the cane carrier so as to give a minimum 
average daily crush of32,000 maunds excluding stoppages other than those due to overloading or 
underloading of the cane carrier, you will be considered to be no longer employed by the company. 
You must record your willingness in the office of the Factory Manager on or before 4 p.m. of 
Saturday the 17 th December, I960, failing svhich you shall stand discharged from the service of the 
company without any' further notice svith effect from 18th December, 1960, and your place svill be 
filed by recruiting qthcr labour to man the cane carrier station.” 

This notice was put on the notice-board along with translations in Hindi and 
Urdu and it was also sent individually to tlie worknien in the cane carrier depart- 
ment. A copy was also sent to the secretary of tlie union ivitli a request to reconsider 
his stand and advise the workmen concerned to submit their ivillingncss as desired 
by the respondent in the notice in question either individually or even collectively 
tlirough the union. The secretary of the union replied to this notice ornxlie same 
day and said that it ivas “ full of maliciously false and mischievous statements. ” 
The secretary also denied that the workmen had adopted go-slow tactics or tliat he 
had advised tlie workmen to adopt such tactics. Finally the secretary said that it 
was simply fantastic to ask a worker to give an undertaking to crush at least 32,000 
maunds per day and if tlie service of any ivorkman was terminated on his not giving 
the undertaking, the responsibility would be that of die respondent itself. Tlic res- 
pondent's case was that three workmen gave undertakings as required in die notice 
while the rest did not. Thereafter the situation in the factory deteriorated and die 
workmen grew' more and more unruly and even started entering die factory' ivithout 
taking dieir attendance token. In consequence of- this attitude of the tvorkmcn, 
the respondent issued a notice at 5 fAt- ou 17th December, i960, which was in the 
following terms : — 
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“ The following workers of the cane tsurricr tiatjon who tailed to record their wjHmgness m&ctor) 
manager’s office by 4 f « this day the Hth December, I960, to work ^ithfuHy and diligently is 
accordance with the management’# notice dated 15th December, I960, stand discharged from tit 
company’s service and their names have bcmawiclcotf the rolls with effect from 18th December, 
1960 Prom now on, the workers concerned have forfeited their nght to go to and occupy their 
former place of work and any acuon contrary to this on their part will make them liable to prosecuuc® 
forcnnurial trespass 


Their final account will be ready for payment by 4 f tt on the I9th December, I960, when, ct 
whereafter, they »n^y present themselves at the company's Time Office for receding payment of ih«r 
wages and other dues, if any, during working hours ” 

and then mentions the names of 119 wortmen of the cane carrier department. 
Thus the services of the workmen concerned stood discharged from i8th December, 
igBo, under this notice. This was followed by a general strike in pursuance of the 
notice served on the respondent by the union on 1 7th December, i960. Tlie sirHce 
Continued up to 22nd December, i960, when as a result of an agreement it was dead- 
ed that the case of the discharged workmen and the question of wages for the strike 
period be referred to adjudication. Consequently a joint application by both 
parties was made to Government on 21st December, 1950. The OcAernment then 
made a reference of the following two questions to the tribunal on 25 ih January, 19^* t 


l tVhethcrihedirchargeofwOfkmen mentioned in the Appendix was justified If not, 
whether they should be reinstated and/or they arc entitled to any other relief’ 


It may be mentioned that the respondent had held no enquiry as required by 
the Standing Orders before dispensing with Uic services of the workmen concerned 
Therefore, when the matter went before the tribunal, the question that was tried wai 
whethe^hfirc was go-slow between 27th Ncn’cmber, loCo, and J5th Dccembefi 
toSo. The respondent led evidence, which was mainly documentary and ba«ed on 
the past performance of the factory to show that there tvas in fact go-slow by the 
worsen concerned during this period. The appellants on the other hand also 
relying on the record of the respondent tried to prove that the cane carrier depart- 
ment had been giving normal work in accordance with what had happened in the 
past in connettion with cane crushing. That is how’ the tribunal considered the 
Question on the basis of the relevant statistics supplied by both parties and also eri- 

dc^e whether thcrcw'asgo-slowduringlhispcrioaor not. After considering all the 

evidence It came to the conclusion that there was go-slow during this period. Conse- 
quently It held tlwt the discharge of the workmen was fully justified. It there* 
fore answered the first question rererred to it in favour of the respondent. The second 
question with respect to wages for the strike period was not pressed on behalf of the 
ap^Ilants and was therefore decided against them. Thereafter the appellants came 
to tms Court and obtained Special Leave ; and that is how the matter has come 
up bclore us. 


...r present appeal onI> with the first question whicli was 

rele^cd to the tribunal. Learned Counsel for the appellants has raised three main 
TOntenuons before us in support of the appeal. In the first place it is contended that 
^ misdirected itself as to the scope of the reference and that all that the 
tribunal wm concerned with was to decide whether the discharge of the woikmca 
" wdertalung was justified or not, and that it was no part of the 
? there was go-slow between the relevant dates 

wfoch would justify the order of discharge. Secondly, it is urged that the respon- 
workmen concerned and had held no enquiry 
Therefore, it was not open to the respondent to 
jusufy the di^arge before the tnbunal, and the tribunal had no jurisdiction to &> 
go-slow. Lastly it is urged that the finding 
that go-slow had been proved was perverse and the tribunal had 
wed relevant cvjd?pcc in coming to that conclusion. We shall deal with the^ 
contentions senatim. 
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_ _ We have already set out the relevant term of reference and it ivill be seen that 
It is wide and general in terms and asks the tribunal to decide whether the discharge 
of the workmen concerned was justified or not. It does not mention the grounds on 
%vhich the discharge was based and it is for the tribunal to investigate the grounds 
and decide whether those grounds justify discharge or not. So if the tribunal finds 
that the discharge was due to the use of go-slow tactics by the workmen concerned 
it will be entitled to investigate the question whether the use of go-slow tactics by 
the workmen had been proved or not. 

But the argument on behalf of the appellants is that the notice of i yth December, 
gives the reason for the discharge and the tribunal is confined only to that notice and 
has to consider whether the reason given in that notice for discharge is justified. 
We have already set out that notice and it certainly says that the workmen mentioned 
at the foot of the notice had failed to record their wiJiingness to %vork faithfully and 
diligently in accordance with the respondent’s notice of 15th December, i960, 
and therefore they stood discharged from the respondent’s service and their names 
had been struek off the rolls from i8th December, i960. So it is argued that the 
reason for the discharge of the ^vorkmen concerned was not go-slow but their failure 
to record their willingness to work faithfully and diligently. The tribunal had 
therefore to see whether this reason for the discharge of the workmen was justifi- 
able, and that it had no jurisdiction to go beyond this and to investigate the 
question of go-slow. 

We are of opinion that there is no force in this argument. Apart from the 
question that both parties before the tribunal went into the question of go-slotv and 
voluminous evidence was led from both sides either to prove that there tvas go-slow or 
to disprove the same, it appears to us that it would be taking much too technical 
a view to hold that the discharge was due merely to the failure of the workmen to 
give the undertaking and that the go-slow had nothing to do with the discharge. 
We are of opinion that the two notices of 15th December, and 17th December, 
have to be read together and it may be pointed out that the notice of 1 7th December 
does refer to the earlier notice of 15th December. If we read the two notices to- 
gether, there can be in our opinion no doubt that though the discliarge is worded 
as if it was due to the failure to record their willingness to work faithfully and dili- 
gently, it was really due to the tvorkmen concerned using go-slmv tactics. Notice 
of 15th December, is in two parts. The first part sets out the facts and states 
what the workmen had been doing from the very beginning of the season and parti- 
cularly from 27th November, 1 960. It states that on the instigation of the secretary 
of the union, the -workmen had been failing in their duty to ensure adequate and re- 
gular loading of the cane carrier from the ver>' beginning of the season. It further 
charges that with effect from 27th November, they had in combination with one 
anotlicr deliberately and tvilfully resorted to a clear go-slow, a fact said to have 
been openly admitted by the secretary in the presence of the Labour Superintendent 
and Labour Officer, Muzaffarpur, in course of discussions held in the office of tltc 
Assistant Labour Commissioner on 6th December, 1960. The notice then says that 
the average daily crushing is 26,000 maunds out of which more than 2000 was 
due to the newly introduced device of direct feeding of the cane carrier by canc 
carts weighed during nights and not attributable to any effort on ffie workmen’s part; 
thus the actual crushing had been practically reduced to something bctvvcen 23,000 
to 24,000 maunds per day, which was higlily -uneconomical and tcchmcally unsafe 
for the factory tvhich had an installed crusliing capacity of more than i ,200 tons a 
day i.e., over 32,000 maunds a day. The notice also says that about 14,000 bales 
of extra bagasse kept in stock as reserve had already been consumed in the last 
twelve days and the factory was faced with a situation svhen at any moment its boilers 
might go out of steam for want of bagasscc-fiiel leading to an abrupt stoppage of the 
mill and finally resulting in a major breakdotvn of machinery. 

5 C J— 58 
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These facts uhich were gi\cn in the first part of the notice dated istli December, 
1060 really shmv the charge whidi the respondent was making agamst the '"oik 
men concerned Having made this chafge of go slow in the manner indicated in 
the first part of the notice (and it maybe mentioned that this notice wasnotonlyput 
on the notiOT-board'but was given to each workman individually), the respondent 
then indicated m the second part what action it intended to take In this part the 
respondent told the workmen concerned that unless they voluntarily recorded 
their willingness individually to dicharge their dubes faithfully and dihgently ^ 
feeding the cane carrier so as to give minimum average daily crush of 32,000 maundi 
exch ding stoppages other than those due to over loading or under loading of the 
cane earner, they Would be considered to be no longer employed by the respondent 
They vs ere given time upto 4 P Jf on lythDccemher i960 to record their willingness 
failing which they would stand disidiarged from the respondent s service vvithcmt 
any further notice with effect from i8th December, i960 The second part of the 
notice thus indicated to the workmen concerned how much they had to crushevery 
day to avoid the charge of go slow It further indicated that the respondent was 
prepared to Jet bygones be bygones if the workmen concerned were prepared to give 
an undertaking in the manner desired Assuming that the couise adopted by the 
respondent was unjustified and even improper, a reading of the two parts of the notice 
of 15th December, i960, shows what in the opinion of the respondent was the normal 
cane crushing per day and what was the charge of the respondent against the work 
men concerned in the matter of go slow and what the respondent was prepared 
to accept if the Workmen were aggreeablc to the claim of the respondent It is clear 
therefore from the notice which vvas given on igthDeccmbcr i960, that the respon 
dent thought that 32,000 niaunds should be the normal crush every day excluding 
stoppages other than those due to over loading or underloading of the cane carrier 
It also charged the workmen with produangmuch less than this Jbr the period from 
27th hiovember, i960 to 13th December, i960, though it was prepared to let 
bygone* be bygones, provided the worlanen tn future undertook to give normal pi^ 
duction It is m the background of this charge contained in the notice of ifiut 
December, i960 that notice says that the workmen had failed to record theif 
vitllingness to work faithfully and ddigcnijym accordance with the notice of 
December, 1960 and therefore they stood discharged, meaning thereby that the 
respondent was charging the vvorfcmen with go slow as indicated m the notice of 
15th December, i960 and thus as they were not prepared to give normal produc 
tion even in future they were being discharged Therefore, though m form the 
notice of 17th December, i960 reads as if the workmen were being discharged fot 
not giving the under taking as desired, the real basis ofth** notice of discharge of 
17th December, i960 istheuscof goslowwhich had already b’Cn indicated in the 
notice of 15th December, given to each workman mdividtially also 

The reference was made on the joint application of both parties If all that 
the vrorkmen, desired in their joint application for reference was that it should only 
be considered whether the discharge of the workmen for refusing to give an under- 
taking was justified, there was nothing to prevent the workmen to insist that m the 
joint application this matter should be specifically mentioned In the joint 
application the first matter which was specified was in these terms — ■ 

Whether the discharge ofworbnenmoiuoned in tbc append* was iiatified ? If not whethef 

they should be rcimuted ana/or they are entitled to any other relief » 

Now if all that was desired was that the tribunal should go into the guestion wlie* 
ther the dtscfiargc of the wioikmen on the ground that they had failed to give 
undertaking should be investigated, it would have been easy to put this term twily 
in the reference in the joint application fiius ‘ TVhether the discharge of the work 

men mentioned appendix on the ground of their failure to give an undertaking 

was justified ^ The very fact that the matter specified as in dispute was put m 
the wide words already quoted above shorn that the parties did not wish to confine 
their dispute only to the question whedier the discharge on the ground of fado« 
to giv e an undertaimg was justified Further we have already indicated that both 
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parties understood the dispute to be whether go-sl(nv was justified or not and that is 
why voluminous evidence was led before the tribunal. The wide terms in which 
the reference was made along ^vith the notice of 1 7th December, read with the notice 
of 15th December, leave no doubt in our mind that the reference included investiga- 
tion of any cause which might have led to the discharge of the workmen. There is 
no doubt in this case that even though notice of discharge was phrased as if the dis- 
charge w^ being made on account of the failure to give an undertaking the real reason 
tor the discharge was that the workmen had been guilty of go-slow between 27th 
Nyoyember and 15th December, and were not prepared in spite of the respondent’s 
giring them a chance to improve to show better results. Therefore taking into 
account the wide terms of reference, the manner in which it ^vas understood before 
the tribunal, and the fact that it must be read along with the two notices of 15th 
and 17th December, i960, particularly because it was made 5oon thereafter at the 
oint application of the parties, we have on doubt that the tribunal was entitled to go 
nfo the real dispute bettveen the parties, namely, whether the discharge was justified 
m the ground that there was misconduct in the form of go-slow by the workmen 
:pnccnied between aytli November, i960 to 15th December, i960. The conten- 
tion of the workmen therefore on this head must be rejected, 

'ie. (ii). 

Then we come to the question whether it was open to the tribunal when there 
vas no enquiry whatsoever by the respondent to hold an enquiry itself into the ques- 
tion of go-slow. It is urged on behalf of the appellants that not only tliere was no 
enquiry in the present case but there was no charge either. We do not agree that 
there was no charge by the respondent against the workmen concerned. The first 
part of the notice of 15th December, i960 which was served on each individual 
tvorkman was certainly a charge by the respondent telling the tvorkmen concerned 
that they w'ere guilty of go-slow for the period between 27th November and 15th 
December, 1960. It is tiaie that the notice was not headed as a charge and it did 
not specify that an enquiry would follow, which is the usual procedure when a 
formal chaige is given. Even so, there can be no doubt that the wokmen concerned 
knew what was the charge against them which was really responsible for their 
discharge from i8th December, 1960^ 

It is now well-settled by a number of decisions of this Court that ^vherc an 
employer has failed to make an enquiry before dismissing or discharging a \swkman 
it is open to him to justify the action before the tribunal by leading all relevant evi- 
dence before it. In such a case the employer would not have the benefit which he 
had in cases where domestic enquiries have been held. The entire matter would be 
open before the tribunal which will have jurisdiction not only to go into the limited 
questions open to a tribunal where domestic enquiry has been properly held (sec 
Indian Iron & Steel Co. v. Their Workmen^, but also to satisfy itself on the facts 
adduced before it by the employer whether the dismissal or discharge was justified. 
We may in this connection refer to Messrs. Sosa Musa Sugar Works (P.) Limited v. Shob- 
rali Khan^, Phulbari Tea Estate v. Its Workmen^, and 'The Punjab Jiational Bank Limited 
V. Its Workmen‘s. These three cases ^vere further conisdered by this Court in Bharat 
Sugar Milh Limited v, Shri Jai Singh^, and reference was also made to the decision 
of the Labour Appellate Tribunal in Shri Ram Swaralh Sinha v. Belsund Sugar Co.'^ 
It was pointed out that “ the important effect of omission to hold an enquiry was 
merely this ; that the tribunal would not have to consider only whether there was a 
prirna fade case but would dedde for itself on the evidence adduced ^vhethcr the 
charges have really been made out ”. It is true tliat three of these cases, except 
Phulbari Tea Estate’s case^, were on applications under section 23 of the Industrial 
Disputes Act, 1 947. But in principle wc see no difference whether tire matter comes 
before die ti'ibunal for approval under section 33 or on a reference under section xo 


1. (1958) S C.R. 667 
(1958) M.L J. (Cri.) 266. 

2. (1959) Supp. 2 SC.R. 836 
S.C.J. 19 ; (1959) M.L.J. (Cri.) 981. 


(1958) S.CJ. 285 : 
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3. (1960) 1 SC.R. 32. 

4. (1960) 1 S.C.R.806 : 1960 S.CJ. 999. 

5. (1962) 3 S.CR. 684. 

6. (1954) L.A.C. 697. 
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of the Industrial Disputes Act, 1947 Incitficrcase if the enquiry is defective or if 
no enquiry has been held as required by Standing Orders, the entire case would be 
open before the tribunal and the employer would have to justify on facts as well 
that its order of dismissal or discharge svas proper Pkulbart EslaUs' case^, -was 
on a reference under section 10, and the same principle was applied there also, the 
only difference being that m that case there was an inquiry though it was defective 
A defectue enquiry in our opinion stands on the same fooung as no enquiry and in 
either case the tribunal would have jurisdiction to go into the facts and the employer 
would liavc to satisfy the tribunal that on facts the order of dismissal or discharge 
was proper 

If it is held that m cases where the employer dismisses hts employee without 
holding an enquiry, the dismissal must be set aside by the industrial tribunal only 
on that ground, it would inevitably mean that the employer w ill immediately pro 
cecd to hold the enquiry and pass an order dismissing the employee once again 
In that case, another industrial dispute would arise and the employer would be 
entitled to rely upon the enquiry which he had held in the meantime This course 
would mean delay and on the second occasion it will entitle the employer to claim 
the benefit of the domestic enquiry On the other hand, if in such cases the employer 
IS given an opportunity to justify the impugned dismissal on the merits, the 
employee has the advantage of having the merits of his case being considered by the 
tribunal for itself and that clearly would be to the benefit of the employee That 
IS why this Court has consistently held that if the domestic enquiry is irregular, 
invalid or improper, the tribunal may give an opportunity to the employer to prove 
his case and in doing so, the tribunal tncs the merits itself This view is consistent 
with the approach which industrial adjudication generally adopts with a view to 
do justice between the parties without relying too much on technical considerations 
and with the object of avoiding delay in the disposal of industrial disputes Thett 
fore, we are satisfied that no distinction can be made between cases where no 
enquiry was held and cases where the enquiry has in Ihct been held We must 
therefore reject the contention that as there was no enquiry in this case it was not 
open to the respondent to justify the discharge before the tribunal 
JU (in). 

The question whether there was go slow during the period from 27ih November 
to 1 5lh December, 1 96O is a question of fact and the tribunal has come to the con* 
elusion that there was go slow during the period Ordinarily this Court docs not 
go into findings of fact recorded by a tribunal unless there arc special reasons, as, 
for example, where the finding 1$ based on no evidence, — which of course is not the 
case here Learned Counsel for ihc appellants however urges that the finding of 
the tribunal that the workmen concerned were guilty of go slow is perverse and 
that evidence which was relevant and material his b-cn ignored As the case 
involves the dischat^e of as many as 1 19 worfcm*n vve hive d’"id“d to go broadly 
into the evidence to sec whether Ac finding of the tribunal is patently wrong 

Tor this purpose we may first refer to (he past history of the working of the 
respondent factory It appears that till this Court condemned the practice of go 
slow in the case oi Bharat Sugar jt was not unusual m the State of Bihar for 

the workmen to give notice of go slow to employers as if it was a legitimate weapon 
to be used m matters of dispute between the employers and workmen In the 
present case the respondent had annplaincd as far back as 1950 that go slovv was 
being resorted to In 1950 a Court of^enquiry was constituted to enquire into 
the question and it made a report that there was a slo-v down on the part of the 
workmen for several days m February March, 1950 It abo came to the conclunon 
that the slow-down was instigated and sponsored by union leaders In 1951, the 
workmen gave notice of go slow m case their demands were not fulfilled (w* 
Exhibit A*i) Similar notices were given in 1952 (pide Exhibit A-2), m J934 


1 (I960) I S UR. 32 
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{vide Exhibits A-3 and A-4) and in 1955 {vide Exhibits A-5, A-6 and A- 7 ) and on 
some occasions threats of go-slow did actually materialise. Besides these notices 
the management had occasion to complain in 1955, 1957 and 1938 more than once 
that go-slow was being resorted to at the cane carrier. Thus it appears that resorting 
to go-slow was a common practice in this factory. 

It is in the background of this persistent attitude of the ^vorkmen that \ve have 
to see what liappened in November, i960. We Iiave already referred to the fact 
that the worlonen rvere dissatisfied with the new incentive bonus Scheme proposed 
by the respondent. It is not necessary to go into the merits of this new scheme 
which was proposed in September, i960. But it appears that when there was 
dispute in the i959"6o season on the question of how much cane should be crushed, 
the secretary of the union had accepted in a conference with the Assistant Labour 
Commissioner that there had been a drop in the amount of cane crushed, though 
he maintained that it ivas still the average crush. He had also stated then that the 
workmen ivere dissatisfied witli tlie incentive bonus scheme in that season and had 
ivithdranm the extra efforts they were putting in after the introduction of the incentive 
scheme for the first time in 1956-57. Further it svas admitted by tlte secretary 
in his evidence that ivhen the bonus scheme was proposed in 1960-61, it was con- 
sidered by the workmen in a meeting and it was decided that if the new system 
was introduced without tlte consent of the workmen they would not put in any extra 
effort for giving more than what was the normal crush in the mill. The evidence 
also shows that there were conferences about the new scheme and at one stage the 
respondent suggested tliat the norm should be 30,000 maunds crush per day while 
the union was agreeable to 29,500 maunds per day. But there was no agreement 
in this behalf and so the avorkmen carried out their resolve not to put in extra efforts 
to give more than the average normal crushing per day. Thus the season -which 
began in November, i960 started with the withdrawal of extra efforts by the avork- 
men which in plain terms means that the workmen were not prepared to do what 
tlaey had been doing in the previous season 1959-60 and were slowing doavn pro- 
duction as compared to avhat it was in 1959-60. It is in the background of tliis 
history and dris admission diat we have to look broadly into the evidence to see 
whether the tribunal’s conclusion that there was go-slow is justified. 

The main contention on behalf of the respondent in this connection is thas 
avhat one has to see is what is called crushing speed for a day of 24 hours and it it 
this crushing speed which -would detennine whether there was go-slow during dte 
period in dispute. It has been urged that crushing speed per 24 hours is different 
from the actual crushing per day or the average crushing for a period, for the actual 
crushing per day from which the crushing speed is arrived at depends on a number 
of factors, particularly it depends on the amount of stoppages that take place during 
the day and if tlicre are more stoppages the acmal crushing on a particular day 
would necessarily go down. Crushing speed per twenty-four hours on the other 
hand is arrived at by excluding the stoppages and then working out rvhat would be 
the amount of cane crushed in 24 hours if there had been no stoppages. The case 
of die respondent further is that when it gave the norice of 15th December, i960 
asking for a crush of 32,000 maunds per day it really meant that the workmen 
should work in such a ivay as to give a crushing speed of 32,000 maunds per day-, 
riiough the ivords “ crushing speed ” were not actually used in the notice. It is 
however pointed out tliat the notice when it mentions 32,000 maunds as the normal 
crush expected per day excluded stoppages other than those due to over-loading 
or under-loading of the cane carrier. Therefore, the respondent ivanted the ivork- 
mcn to give a crushing speed of 32,000 maunds per day which would exclude 
pages, the only exception being stoppages due to over-loading or under-loading, 
which, according to die respondent, is due to tlic deliberate action of die cane cainer 
Workmen to cause stoppages. W c think tliat this explanation of what die respondent 
meant when it gave die notice of a verage daily crush of 32, 000 rnaundsis reasonable, 
for it is impossible to accept diat 32,000 maunds were required to be crushed irres- 
pective of stoppage beyond the control of the workmen. Further it is not in dispute 
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that the labour force as more or less the %ame throughout the>e years, and tlicreforc 
wc have to sec whether during the period front 't7th November to tsth December 
iq6o there ivas any significant drop in the crushing speed Tf there was such a 
significant drop that could only be due to go slow tactics which have been 
euphemistically called withdrawal of extra efforts 

Tt IS necessary therefore to look at the charts produced m this case to determine 
this question ITie appellants mainly rely on chart Exhibit W 3 That is however 
a chart of actual crushing per day during the period from 1954 55 to 1960 61 and 
has nothing to do with crushing speed whidi in our opinion would be the determm 
jng factor in finding out whether there was go slow The actual crush may vary 
as we have already said due to so many factors, particularly due to stoppages for 
one reason or the other The respondent produced another chart Exhibit W4 
which shoivs the crushing speed for the entire season from 195455 *0 195960 
"VVe consider that it would not be proper to take the figures for the years 195657 
to 1959 60 m which years incentive bonus schemes were m force and which accord 
Ing to the workmen resulted m extra efforts on their part Rut the figure of 1954 
55 and 1955 56 would be relevant because in these years there was no incentive 
bonus scheme and no night weighment of carts The workmen have also produced 
a chart showing cane crushed actual crushing days and crushing per day , but 
this chart does not show the crushing speed and docs not take into account the 
stoppages It merely shows the actu^ number of working days and the average 
per day Tlut however would not be an accurate way of finding out whether 
m fact there was go slow duang the period with which we are concerned TJie 
respondent s chart Exhibit W 4 while showing the same amount of actual crushing 
also show s what would be the crushing speed per 24 hours after excluding stoppages 
This chart in our opinion is the proper chart for determining whether there was go 
slow during the relevant period Now according to this chart (Exhibit W'4) the 
daily average crushing speed in 1954 55 was 29,784 maunds and in 1955 56, 30 520 
maunds without incentive bonus and without night weighment of carts Tt appear* 
that from the middle of 1959 60 season night weighment of carts started and it is 
not in dispute tlut that resulted in an increase m the daily crushing and this increase 
IS put at over 2 000 maunds per day by the respondent, the secretary of the union 
admitted that this would result in an increase of about 2,500 maunds per day 
We have already said that in the years 1954 and 1955 there was no incentive bonus 
and if these figures arc accepted as giving ihe average crushing speed per day (when 
there was no incentive lionus and no weighment of carts at night) it would m 
opinion be not improper to accept that the crushing speed with night weighment 
of carts would be in the neighbourhood of 32,000 maunds per day in view of the 
admission that night weighment of carls resulted in an increase of crushing b> 
about 2,010 maunds to 2,500 maunds per day Therefore, when the respondent 
gave notice on 15th December, i960 that the average crushing per day should be 
32,000 maunds excluding stoppages (except those due to over loading or under 
loading of the cane carrier, Ibr which the workmen would be responsible) it cannot 
be said that the respondent had fixed sometHing which was abnormal It is true 
that when negotiations were taking place m connection with the incentive bonus 
scheme for the year 1960-61, the respondent was prepared to accept a crushing 
speed of 30,000 maunds per day above which the incentive bonus scheme would 
apply That is however easily understood for a proper incentive bonus scheme 
always fixes a norm which is slightly lower than the average in order that there may 
be greater incentive to labour to produce more than the average Even so, when the 
incentive bonus scheme for 1960 61, was not acceptable to the workmen and they 
had already decided to withdraw what they callca extra effort, the respondent would 
not be imjustificd masking for the full average crushing speed based on the produc 
tionoftheyears 1954 55 and 1955 56, when there was no incentive bonus scheme 
and no night weighment of cans 

It has been urged on behalf of the appellants that the cntshingspccd of 32,000 
maunds per 24 hours is not correctly amved at for it docs not takemto account half 
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shift which is permissible under section 55 (1) of the Factories Act 
LXril of 1948. Thus, according to the appellants, crushing speed should be worked 
out on 22f hours per day and the crushing will then be less by l/16th and will only 
come to 30,000 maunds per day. Reliance in this connection is placed on section 
5o (2) of the Factories Act, which lays down that, 

“ the State Government may by written order and for the reasons specified llierein 

exemfH any factory frojn the provisions of sub-section (1) so however that the total number of hours 
worlcea by a worher without an interval does not exceed six’^ 

It is therefore urged that the workmen were entitled to half an hour’s rest per shift 
in any case because the shift was for eight hours. The respondent on the other hand 
relies on section 64 (2) (d) of the Factories Act and its case is that the State Govern- 
ment had made Rules unaer that provision in connection with sugar factories, 
which apply to it. Section 64 (2) (d) is in these terms ; — 

“ The State Government may make Rules in respect of adult workers in factories providing for 
the excmptiofi, to such evtent and subject to such conditions as maybe prercribed — 

(d) of sv'Orkcro engaged in any work which for teclmical reasons must be carried on continuously 
from the provisions of sections 51, 52, 54, 55 and 56 ; 

♦ * » » » » 

We are of opinion that this provision in section 64 (2) (d) being a special provision 
tvill over-ride both sub-sections (1) and (2) of section 55, for it gives power to the 
State Government by making Rules to exempt certain types of factories from the 
application of the whole of section 55, subject to such conditions and to such extent 
as the Rules may provide. It appears that Rules were framed in this behalf by the 
Government ofBihar in 1950 by which sugar factories were exempted from the appli- 
cation of section 55 for purposes of handling and crushing of cane, among others, 
subject to the conditions that the workers concerned shall be allowed to take light 
refreshment or meals at the place of their employment, or in a room specially 
reserved for the purpose or in a canteen provided in the factory, once during any 
period exceeding four hours. Thus cane cnishing operations are exempt from sec- 
tion 55 (1) and section 55 (2) subject to the condition mentioned above. Wc may 
also refer to section 64 (5) which lays down that the Rules made under this section 
shall remain in force for not more than three years. The Rules to which reference 
has been made arc of 1930; but there is nothing to show that these Rules were not 
continued after every interval of three years and the position that tfte e.xemption 
applies to sugar factories even now as provided in these Rules was not disputed. We 
shall therefore proceed on the basis that the exemption applied to sugar factoiies 
in Bihar. In view of tliis, the workmen caimot claim half an hour’s rest per 
shift'as Urged on their behalf, though some time must be allowed for refreshment or 
light meals as provided in the provision granting exemption. This means that a 
few minutes would he allowed to each individual in turn in each shift for light 
refreshment or meals in such a svay that the work does not stop. If we make a 
total allowance of half an hour or so in this connection the average crushing speed 
would be reduced to slightly over 31,000 maunds per day and that is ail the adjust- 
ment that the appellants can claim in view of the exemption under section 64 (2) (d). 

Let us now turn to the actual position between 27th November and loth 
December, 1960. This svill appear from chart E.xhibit W-7. That chart .sliows a 
crushing speed of 29,859 maimds per day from lOth to 26th November, when, 
according to the respondent, there was only mild go-slow. We are however con- 
cerned with the period from 27fh November to 15th December, 1960 and the crush- 
ing speed for 24 hours during that period was 27,830. Now if wc lake the average 
crushing speed as 32,000 maunds per 24 hours without any adjustment or even a little 
over 31,000 maunds witli adjustment following upon the rule relating to exemption 
from section 55, there is certainly a significant drop in average crushing speed during 
this period. Further we find that there is a significant drop even as compared to 
the period between lOtli to 26th November, 1960, inasmuch as the drop was over 
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2,000 maunds per day Therefore it cannot be said that the tribunal was incorrect 
in Its conclusion that there had been go slow during the period from 27th November 
to 15th December It may be added that when compansons are made on the basis 
of crushing speed and the labour force is more or less constant, as is the case here 
other minor factors to which our attention svas drawn on behalf of the appellants 
during argument do not matter at all Even if we take the figure of 30,000 maunds 
as the crushing speed which the respondent had put fonvard at the time of the dis 
cussion on the incentive bonus scheme, we find that though there was not much 
difference during the period from lOUi November to 26th November, there vas^^ 
a significant drop of over 2,000 maunds per day from 27th November to 15th 
December Lookmg at the matter in this broad way — and that is all that we arc 
prepared to do, for we are examining a finding of fact of the tribunal, — we cannot 
say that its conclusion that there was go slow between 27th November nnd 15lh 
December, is not justified 

Fmally it is urged that notice was given to the workmen on 15th December 
and they were discharged on 1 7th December, 1960 without giving them a chance to 
give the necessary production as desired in the notice But as we have already 
indicated, the charge in the notice of 15ih December, was that the workmen had 
been going slow from 27th November, and they were asked to give an undertaking 
to improve and the respondent was apparently willing to overlook the earlier lapse 
Even assuming that the demand of an undertaking was unjustified, it does appear 
that the attitude of the workmen was that they would do no better , and m those 
circumstances they were discharged on 17th December, 1960 on the basis ofmiscon 
duct consistmg of go slow between 27th November, and 16th December, 1960 
That misconduct has been held proved by the tribunal and m our opinion that 
decision of the tribunal ^nnot be said to be wrong In the circumstances the tribunal 
was justified m coming to tite conclusion that the discharge was fully justified 

In this View of the matter, the appeal fails and is hereby dismissed In the 
ciinumstances we order parties to bear their own costs 

VK 


Appeal dimusei 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present;— P. B. Gajendragadkar, Chief Justice^ K. 
M. Hidayatullah and V. Ramaswami, JJ. 


N. Wanchoo, 
. Appellants* 


Purshottam H. Judye and others . . Appellants* 

V. 

V. B. Potdar the Authority appointed under the 
Payment of Wages Act and another ... Respondents- 

Pajmmt of Wages Act {IV of 1936), scclwn2 (vi) (d), 2 {6)—Scope-Wages-Gralmty payable to 
icorkmm node under an award by Industrial Tribunal— Application by worl.mm for recoiery of gravity— 
Application after employer-newspaper ceasing publication — Amount recoverable under the Act as wages Instru- 
nmt' in payable wider an ' instrimient ’ irududes an award of industrial adjudication-Gratuity payable under an 
award — Hot amounts to payable under any law or contract. 

Words and Phrases — ‘ Instrument.' 

On Oic question svhethcr the ^vorluncn are entitled to apply to the Authority appointed und« 
the Payment of Wages Act for the recovery of the amount of gratuity due to thein under an atvard 
passed beuveen them and their employ er, uhere the appltouon tvas “ 

the employer-newspaper ceased publication and vvhere the award was held to be bmdmg on the 

parties. . . , 

H.U, TK. e.a.,.d . 

under an award as avages and the word instrument n 

by Industrial Courts of competent jurisdiction- nut 

Ordinarily the word ‘instrument’ that context roust be 

if the context clearly indicates that the word is used m a 

tahen into account and a comprehensive interpretation rous p • _ ,i,.„oTie ofdefini- 

Havlng regard to the object which the had^in mw^ m Reasonable to hold that 

tion of the word ‘ wages ’ by the amendment m 1 , 

the word ‘ instrument ’ has a wider denotation m the contex^ wo 

tvo'rd cannot be confined only to documents execute as e s ^ ^ 

The definition of ‘ wages ’ is an inclusive ^XTcrion 2 (6) layl down that 

prescribed under the award amounts to wages un er c .ub-clause W) ajid that clearly 

it applies to categories of gratuity other than those section 2 (vi) (d), gratuity which may 

means that certain categories of gratuity are employment provided it is shown that 

be payable to an employee by reason of the termination of his employment p 

it is payable under any law, contract, or instrument. r,-r-nmre enforceable 

i\n award made by industrial YwT and^ That sense, it is a scheme 

under sections 18 and 19 of the Industnal Dispu conclusion that 

which is enforceable by virtue of operation o ,,ych is made enforceable by 

gratuity itscifis payable under any law. ^ it cannot be said that the gratuity in the 

section 18 of the Industrial Disputes Act. Tn r , 

instant case is payable under any law. ^ ofaltering or modifying 

Though it is well settled that awards have, and his employees, it would be 

the contractual terms of employment befiveen an in . , meaning of section 2 (t i) (d)- 

difficult to hold that the awaid as such is a contrac .v June, 1961, of thC 

Appeal from the Judgment and Order oaieu 
Bombay High Court in Special Civil Appl Chaudhuri, Advocates, 

^ S. B. Naik, K. Rajendra Clmtdhm^ria 
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The Judgment of the Court was delivered by 

Gaiendragadkar, C/— The short question of law which arises m this appeal 
IS whether workmen are entitled to apply to the Authority appointed under the 
Payment of Wages Act, 1936 (IV of 1936) (hereinafter called ‘the Act ) for the 
recovery of the amount of gratuity due to them under an award passed between 
them and their employer. This question has been answered by the Bombay High 
Court in the negative and the appellants Purshotam H Jadye and 34 others, 
who have come to this Court with a certificate granted by the said High Court, 
contend that the view taken by the High Court is not justified on a mr and 
reasonable construction of section 2 (vi) (d) of the Act Respondent No 1 u 
Mr V B. Potdar, the Authonty appointed under the Act, whereas respondent 
No. 2, the Bombay Chronicle Co , Private Ltd , is the employer of the appellants 


Respondent No 2, a company having its registered office at Red House, 
Horniman Circle, Fort, Bombay, were the printers and publishers of the ‘Bombay 
Chronicle’, an English Daily, which used to be published in Bombay until the 
5th April, 1959 On that dayj the paper dissontmuetj its publication The 
appellants are the former employees of respondent No 2 In a reference made 
to the Industrial Tribunal, Bombay under the Industrial Disputes Act, an award 
was pronounced by the said Tribunal on the 28th September, 1949, framing a 
scheme of gratuity payable to the appellants This award directed respondent 
No 2 to pay gratuity to the appellants on terms and conditions prescribed by it 
It appears that respondent No 2 terminated this award on the 29th February, 
1952 After the ‘Bombay Chronicle* ceased publication, the appellants moved 
respondent No I under the Act by several applications lor payment of the gratuity 
due to them These applicatious were made in July end August, 1959 


Respondeat No 2 raised a preliminary objection against the competence of 
the appellants’ applications It was urged on its behalf that the amounts claimed 
by the appellants were not wages within the meaning of section 2 (vi) (d) of the 
Act and as such the applications were incompetent Respondent No. I has 
rejected the contention raided by respondent No 2, and has held that the applica 
tions made by the appellants wcrc competent and he had jurisdiciion to deal with 
them on the merits 

Respondent No 2 then moved the Bombay High Court by a Special Civil 
Application No 1285 of 1960 under Articles, 226 and 227 of the Constitution It 
was urged before the High Court by respondent No 2 that the view taken by 
respondent No 1 about the competence of the applications made by the appellants 
before him was contrary to law Hus plea has been upheld by theHigh Court with 
the result that the finding recorded by respondent No 1 on the question about 
the competence of the applications made by the appellants has been reversed and 
the applications themselves have been ordered to be dismissed It is this finding 
which is challenged before us by Mr Naik on behalf of the appellants The 
question thus raised for our decision lies within a very narrow compass 
the claim made by the appellants for payment of gratuity due to them under an 
award fall withm section 2 (vt) (d) of the Act? 


It IS well known that the Act was passed in 1936 to regulate the payment of 
wagesto certain classes of persons employed m industry The object of the Act 
obviouslywas to provide a cheap and speedy remedy for employees to whom the 
Act applied, infer fl/ifl, to recover wages due to them, and for that purpose, a 
Special Tribunal has been created Section IS provides for making such applies 
tions and it prescribes the manner and method in which the applications haie 
to be tried Section 2 (vi) defines ‘wages* thus — , 

••wages* mcaw allr«nunmtion(wlietherljysvayDrwlar> allcm-ai ecs or ot>ctwisc) expressed 
m terms of money or capable ofbeirg so expressed which v ould if the terms of cmplojment, espre» 
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or implied, were fulfilled, Be paj'aHe to a person employed in respect of his employment or of work 
done in such employment, apd includes — 

(a) ^ny remimeration payable under any atvard or settlement between the parties or order 
of a Court ; 

(i) any remuneration to which the person employed is entitled in respect of overtime work or 
holidays or any leave period ; 

(c) any additional remuneration payable imder the terms of employment (whether called a 
bonus or by any other name) ; 

(d) any sum which by reason of the termination of employment of the person employed is 
payable under any law, contract or instrument which provides for the payment of such sum, whether 
■with or rvithout deductions, but does not provide for the time witlun wMch the payment is to be 
made ; 

(e) any sum which the person employed is entided under any scheme framed under any law 
for the time being in force.” 

' The said section further provides that certain categories of payment made to 
the employees will not be included in the definition of “wages” prescribed by 
section 2 (vi). Sub-clauses (1) and (6) are relevant for our purpose. They read 
thus 

“ (1) Any bonus (whether under a scheme of profit sharing or othertvise) wWch does not 
form part of the remuneration payable under the terms of employment or which is not payable 
under any award or setdement beoveen the parties or order of a Coiut. 


(6) Any gratuity payable on the termination of employment in cases other than those 
specified in sub-clause (d).” 


It will be noticed that the definition of “wages” is an inclusive definition. 
It includes within its purview categories of payments prescribed by clauses (a) to (e) 
and excludes from its purview categories of payments prescribed-by sub-clauses (1) 
to (6). It is plain that remuneration payable to an employee under an award or 
settlement amounts to wages within the meaning of this definition. ^ Similarly, 
bonus paid to the employees under an award amounts to wages. That is the effect 
of sub-clause (1). Any additional remuneration payable under the terms of 
employment is covered by sub-clause (c) and it is made clear by this_ sub-clause 
that it would be treated as such additional remuneration even if it is called a 
bonus or by any other name. Sub-clause (1) refers to bonus which is not such 
additional remuneration; it is bonus to which the employees are entitled under 
the principles evolved by industrial adjudication. This bonus may be under a scheme 
of profit sharing or otherwise. If such a bonus forms part of the remuneration 
payable under the terms of the employment, it is included in the definition. 
Similarly, if such bonus is payable under any award or settlement between the 
parties or order of the Court, it is included within the definition. Thus, it is clear 
that remuneration which may have been prescribed by an award amounts to 
wages under section 2 (vi). Likewise, bonus properly so-called, which is payable 
under the award, is also included within the definition prescribed by section 2 (vi). 
That is one aspect of the matter which it is necessary to bear in mind in dealing 
with the question raised before us. 


The other consideration which is relevant is that sub-clause (6) which provides 
for the exclusion of certain categories of gratuity necessarily asrames that the 
categories of gratuity other than those specified by it would fall under 
section 2 (vi) (d). This sub-clause clearly says that it applies to categories of 
gratuity other than those specified in sub-clause (d), and that clearly means that 
certain categories of gratuity are included in sub-clause (d). 


While considering the relevance and significance of this sub^lause, it may be 
relevant to point out that under the original definition contained in section 2 (vi) 
ai gratuity payable on discharge was expressly 

present definition which has been introduced m the Act by Act LXylu of 1957 
Fs obviously intended to widen the scope of the definition; and one of the features 
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of this comprehensive defitiUion is tlm it does take within Us purview certau 
categories of gratuity payable to the employees 

Bearingin mmd these considerations, let us now revert to sub-clause (d 
which has to be construed for deciding the point raised before us by the appe! 
lants This suh<lause refers to any sura which by rea«on of termination o 
employment is payable to the employee The expression “by reason of thi 
termination of employment'* roust, in the context, have the same meaning astb 
expression ‘payable on the termination of emplcjmenl” which is used m sub- 
clause (6) In other words, gratuity which may be payable to an employee b] 
reason of the termination of his employment would fall under sub clause fd), , 
provided ii is shown that it is payable under any law, contract, or instrument sj 
It IS true that an award made by industrial adjudication framing a scheme of i 
gratuity, becomes enforceable under sections 18 and 19 of the Industrial Disputes 
Act XIV of 1947, and in that sense, it is a scheme which is enforceable by virtue i 
of the operation of law But that would not justify the conclusion that tbe 
gratuity itself is payable under any law It is payable under an award which is ' 
made enforceable by section 18 of the Industrial Disputes Act Therefore, it 
cannot be said that the gratuity in the present case is payable under any law 

Can It be said to be payable under a contract is tbc next question to consider 
Here again thoueh it is well settled that awards have on many occasions the : 
effect of aUering or modifying the contractual terms of employment between as 
Industrial eraplojer and hts employees, it would be difficult to hold that the 
award as such IS a contract It is true that sometimes, the terms prescribed by 
industrial awards are treated as terms of a statutory contract which govern the 
relationship between the employer and the employees But the description of 
the avt'ard as a statutory contract is merely intended to emphasise the fact that 
the terms prescribed by the award are enforeeablc as though they were terms of 
employment evolved by industrial adjudication for the parties Therefore v-edo 
not think it would be reasonably possible to hold that the award which frames 
a scheme for payment of gratuity can be said to amount to a contract witbm 
the meaning of the relevant sub clause 

That takes us to the question a$ to whether an award can be appropriately 
described as an instrument which provided for the payment of gratuity B ** 
true that an instrument normally indicate a document executed as between the 
parties to it ^ But if the intention of the Legislature was to confine the word 
“mstniment” to such docurnents alone, ii would have said “under any law 
contract or other imtruroent”. The use of the word ‘ other” would have justified 
the contention that the instrument should be of the same category as a contract, 
and cannot take in a document which evidences adjudication by an Industrial 
Court The scope of tbe denotation of the word “instrument” has to be judged 
in the light of the general object which the amended definition of “wages is 
intended to achieve As we have already indicated, when the Legislature amended 
the definition of “wages” in 1957, it obviously intended to widen the scope of 
that expression Remunerations payable under the av-aros have been included 
within the definition, bonu< payable under the awards also falls within the 
definition, and some categories of gratuity also fall within sub clause (d) Thst 
15 the obvious implication of sob-clause (6) Having regard to the object which . 
the L‘*2Aslature had in mmd in widening the scope of the defimiion we think d 
would not be unreasonable to hold that the word ‘ instrument” has a wider 
denotauon m the context and cannot be confined only to documents executed 
as between the parties The scheme of the definition and the context of sub 
clause (dj read with sub clause (6) seem to suggest that the word “instruffleut 
would include awards made by Industrial Courts of competent jurisdiction 
principle, it^ is difficult to imagine that wWeas a bonus claimable under an 
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.^,‘aw^rd can be recovered by employees by moving the authority under section 15,. 
a gratuity claimable under an arvard cannot be so recovered. 

> In construing the word “instrument” in a narrow sense, the High Court has 
preferred to the decision in Jodrell v. JodrellK In that case. Lord Romilly, 

“ M.R., has observed that an order of Court is not an instrument within the 
: of the Apportionment Act, 4 and 5 Will. 4, cl. 22. This decision 

undoubtedly shows that the word “instrument” can have a narrow meaning if 
the context of the statutory provision in which it occurs indicates that way. On 
the other hand, under the Conveyancing Act, 1881 (44 and 45 Viet., c. 41), 
section ..2 (xiii), “instrument” includes deed, will, inclosure, award, and Act of 
Parliament, (w'cfe Stroud’s Judicial Dictionary, p. 1473). It is thus clear that in 
construing the word “instrument”, we must have regard to the context in which 
the word occurs. No one can suggest that the word ‘‘instrument” can always 
and in every case include an award or an order of adjudication. On the contrary, 
as we have already indicated, ordinarily, the word “instrument” would refer 
to documents executed by the parties. But if the context clearly indicates that 
the word “instrument” is used in a much larger sense, that context must be taken 
into account and a comprehensive interpretation must be placed upon that word. 
We are, therefore, satisfied that the High Court was in error in coming to the 
conclusion that the word “instrument” did not include an award and that made 
the applications made by the appellants before respondent No. 1 incompetent. 

In the result, the decision of the High Court on this point is reversed and 
that of respondent No, I restored with costs throughout. Respondent No. 1 
should now proceed to deal with the appellants’ applications in accordance 
with law. 

Before we part with this appeal, we ought to add that the High Court has 
found that though the award has been terminated by respondent No. 2, it still 
continues to exist and is binding on the parties. This finding of the High Court 
has not been challenged before us by the learned Solicitor-General who appeared 
for respondent No. 2, and we think rightly. 

V.S, Appeal allowed. 
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Present : — P. B. Gajendragadkar, Chief Justice, K, N. Wanchoo, 
M. Hidayatullah and V. Ramaswami, JJ. 

The Cachar Chah Sramik Union, Silchar, Assam . . Appellant* 

V. 

The Management of the Tea Estate of Cachar 

Assam and others . . Respondents. 

httuslrial Disl^iifes Act of 19i7)— Mis/riaf dispule—Slandiits Orders— Laj~off~Pro:mon for 

“other (itmes hoond control’' —Sudden slump in world marhel and consequ'til fnanctal difficultUs—Falh idthu 
the scope of Standing Order— Rtireruhriiil— effected prior to enactmnil of section 2s-F— Principle of payment 
tf reirene/tment couiOetisation, equally applicahle — Qiiantwnof eompensetion Tt the discretion of the Fribunal 
—vYo interference hy Courts unless vitiated by errors of law or legal principles in its determination. 

The Industrial Tribimal held that the financial crisis of the Management Tea ettate tsas 
genuine and was not the result of any manipulation and tliat tlic management was entitled under 
clause (B) (a) (il and (iii) ofllic Standing Orders to lay off the wortjnen for an indefinite period. The 


1., (1808-69) 7 E.C. 161. 
♦C..\. Xo. 969 of 1963. 


2Gih Ortober, 1906. 



462 


THE SUPREME COURT JOURNAL 


[19« 

Tnbimal further held that the management was also entitled to retrench workmen under clause 9 j 
of the Standing Orders The Tribunal considcrtd that even if the lay-off and retrenchirent Tsere - 
how fidt and justified, the workmen were entitled to a reasonable compensation and fixed its . 
compensation at the rate of one week's payforeseiy four months of unemplojment. Finally tfce 
Tnbunalheld that the provuionofkhet land and other amenities like bousing and medical fkililin 
available to workmen should be taken to adequziely represent one wcek’s_wges. The Unioa 
appealed 

Htld, the lay off would be justified under the provisions of Clause 8 (a) (i) and (lu) of tie • 
Standing Orders. The reference therein to " other causes beyond his control ’ would cover a case ^ 
of sudden slump in the world market and the consequent financial difficulties of the tea estates. 

Though the retrenchment svas effected long pnor to the enactment of section 25 F laying dowa 
payment of retrenchment compensation, the pnnaple would equally apply 

The quantum of compensation is a matter primarily for the Tribunal to estimate and it u not 
open to Court to go into this question unless it is shown that the Tnbimal has committed any osor ^ 
of law or legal principle m deciding it 

The Tribunal has olimated the amount of compensation as one week’s wages for eseryfour* 
months of unemplojment and it has not been shown on behalf of the workmen that in m a k i n g tin ^ 
estimate the Tribunal has committed any error of law or apphed any wrong principle 

Appeal by Special Leave from the Award, dated the 1 th November, 1959, of ' 
the Industnal Tribunal, Assam, m Sub-References Nos 25 to 39, 41, 43 to 45, 47 1 
to 51, 54 to 57, 59 to 61, 63 to 67, 69 to 73, 76 and 91 of 1957 and 15 of 1958 , 

C. P. AgarVfOla, Senior Advocate (Z) L Sen Gupta and K. P Gupta, ‘ 
Advocates, with bun), for Appellant 

M C Setahad, Senior Advocate (Purnendu Chaudhn, R C Dutta and 
D N Mukherjee, Advocates, with him), for Respondents Nos 1-5, 7, 9, 11, 14, 15, 
20, 22. 25-28, 31 (1), 31 (4), 31 (6), 31 (8), 31 (10) to 31 (14), 32, 33 (2), 34. 35, 
3740, 42 (2>-42 (10), 43 and 44 

R-C DuitaindD N 7l/ufcAeriee, Advocates, for Respondents Nos 8,12,23 
and 42 (1) 

D N. Mukherjee and D N Gupta, Advocates, for Respondents Nos 6 
and 31 (5) 

Dipak Daita Choudhri, Advocate, for Respondent No 33 (1) 

SN Mukerji, Advocate, for Respondent No 6(1) 

Sukumar Chase, Advocate, for Respondents Nos 10, 13(2), 13(3), 19, 30, 

31 (2) (I), 31 (5) (1). 31 (6) (0. 31 (14) (I), 35 (I) (1). 35 2 (I), 35(3) d). 
38(l)(l),38(2)(l)aDd43(U) v v /. v / 

B P. Maheshwan and S. Murthy, Advocates, for Respondents Nos 8 (1), 

31 (9) (I) and 35 (6) (1) 

The Judgment of the Court was delivered by 

Ramajwomi.J— This appeal IS brought, by Special Leave, against the award 
of the Industrial Tribunal, Assam, published m Assam Gazette, dated l3th 
January, I960, vide Assam Government Notification No 36 /55/690, dated 29th 
December, 1959, m References Nos 25 to 39, 41, 43 to 45, 47 to 51, 54 to 57, 

59 to 61, 63 to 67, 69 to 73, 76 and 91 of 1957 and 15 of 1958. 

Dunog the period from June, 1951 to March, 1953, the entire tea industry Ja 
tbeCachar District of Assam was subject to an unusual economic crisis There 
was a steep nse m the cost of production due to increase of wages and mlfodoc- 
tion of subsidised rations In October, 1949, a Tnpartite Conference was held at 
Silchar and it was decided in this Conference that nearly 20 Tea Estates bad 
become uneconomic and should be allowed to convert food concessions into cash 
attherate of04-6 per head per day The need forre-adjustment oflabour fo cc 
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was also recognised in this Conference. The financial position of the Tea 
Estates however continued to cause anxie'y to the Government. On 12th 
February, 1949, an ad hoc Committee was appointed which submitted its report on 
13th September^ 1950. In this report the Committee stressed the inability of the 
tea industry to bear the burden of subsidised food-stuffs. The Committee further 
found that the increase in production cost was considerable and the tea estates 
were compelled to borrow more money and the Scheduled Banks were finding it 
difBcult to meet the demand. The Committee found that the yield of tea in 
Cachar District was 7 mds. per acre and in its view the absolute minimum yield 
which could be economic in Cachar was 8 mds. per acre. In view of the critical 
condition of the tea industry in Cachar another Committee named as ‘The 
Cachar Plantation Committee’ was consiitu ed on 4th April, 1950. The report 
of the Committee was submitted on 4th January, 1951. The Committee 
recommended abandonment of uneconomic areas under tea and suggested offer 
of alternative employment to the surplus labour or provision of khet land, if 
available. The Committee also recommended a seven annas conversionr rate per 
day in lieu of food concession for all estates and it was proposed that Govern- 
ment should undertake to supply foodgrains to tea estates at controlled wholesale 
rates. The Committee reached the finding that the average return to the share- 
holder was 2-2/3 per cent, and the remuneration to the managerial staff constituted 
a very small fraction of the total cost of production. Even according to the 
labour representatives on this Committee the labour costs represented 
47 per cent, of the total cost of production of tea. 


from 1-10-1 per lb. on 30lh October, 1951 to 1-2-11 per lb. on 17th March, 
1952, The prices of Cachar tea ranged between 0-14-4 per Ib. to 0*12-11 P * 
between June and August, 1952. In May the price came down to 0-12-3. Alter 
June, 1952, the price of Cachar tea ranged between 1-1-0 to 0-^-2. The decline 
in prices covered a long period and was unprecedented in its 

to the difficulties of the tea industry there was a notification under the Minimum 
Wages Act, dated 11th March, 1952, raising wages of jfbour substan^^ 
representation was made to the Government of India by As as 

Producers in March and April, 1952, regarding the difficulties of t^he industry^^^^ 
a result of the steep fall in prices. The Government of Ind^ appointed a 
member Committee (known as the Official Team) to investigate 
Before the team concluded its investigation the situation By 

turn and the tea industry in Cachar was on the verge of (.i„ced down 

22nd January, 1953, 82 out of HI gardens m Cachar district had clos own 
The Official team recommended cowersion ct" food concession . _ of 
ment for credit facilities through suitable co-operatwe years As 

the implementation of the Plantation Labour Act f^r , indmtry was 

regards the question of the revision of the nunimum wage th report, 

asked to make necessary renresentation to the State concerned 
dated 31st January, 1953, the minimum wage Committee obse ^ 

estates in Cachar District stood on an entirely different footing ^nd exp,^^ 
fear that almost all of them were likely to go c^t of b the Minimum 

pnees often continued for any length of ^ven aU’^® ^J,ig ^nd the 

Wage Notification a number of estates „ severe blow to them. 

15,'^'^easc in wage rates resulting from_ the Notification . , , gyg^ts so con- 

The hope that prices of tea would rise was •_ Tiie Committee 

spired that most of the estates turned out to be j agree to any 

further observed that it was realised that . the situation was such that 

suggestion to reduce the existing minimum wage labourers themselves, 

drastic measures had to be considered in the interest of the labourers 
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vvilh Ihe vMIngc folk ,n th^TSou^ '°"™* “f ™» 
lion of the Commillcc Ihore ^ , I pursuance of the recommraj. 

under Ihc Minimum Wages Acl in^h^r^lru ‘® 

of Cacliar and the uncconomTe “’ules in Iht dstnl 

provided that there shall be no'issne of fooVslnnl^l"’ 

cash compensation as such m .if ® *^oo^stufis at concessional rates and no 

ship of labourdSe to sus^nlio" uuligalellc W 

allowance was raised temDoraril? fo?^.»ff?? concessions the existing dearns 

anna for adults and six nies f/»r Cachy tea estates at the rate of oit 

the revised notificatinn flc nimors for each working day After the iss'ieof 
many tea estates starter! condition of the tea estates improved aal 

retrenched rerc tak^ hf^v ‘^e workmen who «r* 

employment m tea estates oufsifi? provided altematir 

elsewhere. utside Cachar District in the Assam Valley Datiictor 


before theVnduyrml ^Trfhf.nS^^** (Iicreinaficr called the Union) 

justify retrenchment *bcre was no genuine -crisis which conid 

Accol-ding to iheUnmn rL®? reduction of working days in a 

because of the notificah!!lf cr'^is was manipulated by the manageneat 

1952 TheobjeSrif ihi ^,!!"?" Minimum Wages Act issued in Maijb. 
notiBcation and at the force the Government to revisethat 

was contended that the growing trade union movement It 

were unfair laboujyactices ^ThlTt hours and retrenchmeW 

that the measures taken hff ikJ"* claimed compemation on the ground 
alternatively contended that^f*!rln wholly unjustified It ws 

entitled to comocnsation 'f*he measures were justified, the workmen wen 

had suffered for M fault of thS-8“"Ti!l'"''‘’^“'’‘“^>' unemployment "b'chltey 
management and it was rnnf^!!5Lj ^ ’f opposite view was put forward by ^ 

the number ofworkini? j it was compelled to red ce 

because there was a rent c=^scs to resort to retrenchment 

industry could not b; run w?fh crisis in the industry and the 

these rival contentions the these measures Upon 

financial crisis was cenume Tribunal held in the first place, that the 

the management was cntitleH "ot u result of any manipulation and that 

Orders to^layoffthJ w^ Sn r '* *’ » (a) (0 andOiif of the Standing 

held that the roanagemem w^^fiSf .“’1 penod The Tribunal furthw 

of the Standing Orders Th.* x 7 retrench workmen under clause? 

retrenchment were iono aJj , 'fel considered that even if the lay off and 
able compensation and ifixpH ,i,J“^b!ied, the workmen were entitled to a reason 
week’s pay for every four monih^«r*l!'^'” compensation at the rale of on' 
that the provision of khet land * j^“?®’^P^oy'rient Finally the Tribunal hel'| 
facilities available to ihc workman °™cu't*es like housing and medical 

week’s wages After laying^ dov^^?h!? adequately represent one 

examined the ease of each ind..))?. 7**® principles the Industrial Tribunal 
some cases while refusinc to garden and awarded compensation i“ 

^ 2"y compensation m others 

On behalf of the appellant Union Kr, a . t . 

thulldTOseSMorihc Slandmg 

nnd the Tribunal was not iristilicd in Whcation to the present cat 

the tea estates was a matter bcyo„d the tontrof nr'fi,®”“™' 
workmen eouW not, tliererore, be laid off bj ih?’ ^ management and tw 
The relevant pothon of elans; 8 rS Sows 
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‘ (a) (i) The manager may at any time in the event of fire, catastrophe, breakdo-ivn of machi- 
- , stoppage of power or supply, epidemic, civil commotion, strike, extreme climate conditions or 
:r causes bcj-ojid his control, close down either the factory or field work or both svithout notice. 

- ' » * » * * 

r (iii) In cases where tvorkmen are laid off for short periods on account of failure of plant or a 
porary curtailment of production, the period of unemployment shall be treated as compulsory 
■e either ivith or trithout pay, as the case may be; when, however workmen have to be laid off for 
^definitely long period their services may be terminated after giving them due notice or pay in 
thereof.” 

support of this argument Mr. Agarwala referred to the decision of this Court 
Workmen of DewanTea Estate v. Their Management.'^ But the ratio of that 
vision has no application to the present case in which the material facts are 
ferent. In Workmen of Dewan Tea Estate v. Their Management^ there was no 
3dea slump in the price of tea but there was difficulty experienced by the 
bagement in obtaining financial facilities from banks. It was an individual 
..„se of management experiencing financial difficulty and it was, therefore, held 
f this Court that the stoppage of financial assistance will not fall within the 
irase “stoppage of power or supply ” in clause 8 {a) (i) of the Standing Orders. 
Vas also pointed out in that case that there was no evidence produced on 
-"ihalf of the management to substantiate its plea of non-availability of finance, 
-"‘here was also no' evidence on the record to justify the assumption of the 
l^'ianagement that the financial difficulty faced by it was beyond its control. The 
''faterial facts in the present case are different. It has been found by the 
‘-•'adustrial Tribunal that there was a sudden slump in the price of 1®^. 1“? 

^rarld markets, that the recession of prices of tea commenced in the middle oi 
;‘95I and continued during the whole of 1952 for a period of 
r.'.'be low level of prices reached in May, 1952, was unprecedented. The iribunai 
;;ias also found that the economic crisis of the tea industry in Cachar region was 
r^eal and was caused by reasons beyond the control of the management or tn 
f-states. In our opinion, the last part of clause 8 (a) (i) which refers to o 
"lauses beyond his control ” would cover a case of sudden slump in the wor a 
r^arket and the consequent financial difficulties of the 1®^ estates. \ye accordingly 

yholdthat the lay-off in the present case was justified by clause 8 W W 

fof the Standing Orders and the argument of Mr. Agarwala on this asp 
- of the case is not warranted. 

As regards retrenchment, we are satisfied that the had abot e 

^additional power of retrenching workmen under clause 9 of the St g 
' Which reads as follows: 

"Termination of employment and notice thereof to be given by the employer an wor ' 

, Notice of termination of employment, whether by Mawgcr or by ivorker, shall b g' 

■ 10 the u-age-period of the worker concerned. 

' ,5 (“) the Manager may terminate the employment of a moptlis) in 

' the wage-period (eqifivalent to his average earnings over the preceding penod ol 
of notice. 

{b) Notice of termination of emploj-mcnt shall be nccessa^onlyin CMC of^ ‘ It 

“nti not in the case of outside or temporaiy- workers except m so far as is [aid do^^•n m an> b 
onlcrcd into between the Alanagcr and such outside or temporary sto 

- (d) llTicre the employment of anysvorkcr is ^t^rminated the nagra came > ' ^p]Q^Tyi(.;,t 

lines, If any, shall be paid before the e.xp!r> of the second working day on which 1 

>s terminated. 

The Tribunal has found that there was no ^rdens or in 

practice or ma/ajide on the part of Sf^nf fhe^ appellant did not 

Waking the retrenchment. Mr Agarwala on behalf of t PP 


1. A.I.R. 19o-t S.G. 1138. 


S.C.J.~60 
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challenge the finding of the Tribunal on this point, but learned Counsel argnei 
that even if the management was justified, the workmen were entitled to payment 
of compensation according to the scale laid down in section 25 F of the Indus 
trial Disputes Act It was conceded by learned Counsel that Chapter V>A wbirti 
contains section 25 F came into force on 24tfa October, 1953, by amending Act 
XLIII of 1953 and the retrenchment tn the present case was effected long befort 
that date It was however, contended that the principle embodied in section 25-F 
should be applied in the present case It was said that by enacting Chapter V A 
the Legislature was merely recognising the practice of payment of com^nsatioo 
by Labour Tribunals before the date of the amendment and the Legislator: 
decided by the amendment, to standardise the payment of compensation by 
prescribing a statutory rule m that behalf (Sec The Indian Hume Pipe Co , Ltd v 
The Workmen and another *) There is substance in the argument put forward on 
behalf of the appellant and the Tribunal has also applied this principle w 
granting compensation to the retrenched workmen even though the case was not 
attracted by section 25-F of the Industnal Disputes Act But the Tribunal to 
taken the view that one week's wages for every four months of uncfnp'oyment 
was adequate compensation The contcoiion of the appellant js thit the 
compensation should have been awarded on the scale laid down in section 25-F 
of the Industrial Disputes Act We are unable to accept this argument as 
cp/reet As pointed out by this Court in The Indian Hume Pipe Co , Ltd v 7ht 
Workmen and another,^ Industrial Tribunals had been awarding compensation 
even before the enactment of section 25-F but there was no uniformity w 
Mrtainty in the matter and m determining the amount of compensation the 
Tribunals considered a variety of relevant factors It is manifest that la 
determiniag the amount of compensation the Tribunals exercised complete discre 
tion and took into account whatever factors they considered relevant In tie 
present case, the Tribunal has estimated the amount of compensation as one 
y t every four months of unemployment and it is not shown on 

benaif of the appellant that in making this estimate the Tribunal has committed 
any error of law or applied any wrong prinaple 

As regards the compensation to retrenched workmen, the Tribunal has stated 
in para 135 of the Award that the amenities granted to them included undisturbed 
possession of residential quarters and khet lands They were also granted medical 
relict, lueia^ other forest produce even during the period of suspension of 
r II Tribunal did not attempt to evaluate accurately the pecuniary value 
ot all these concessions but it has expressed the view that the value of these conccs 
sions would be roughly equal to one week’s wages for every four months of 
employment and therefore the retrenched workmen were not entitled to aflv 
compensation in cash apart from any right to wages m lieu of a week’s notice 
under clause 9 of the Standing Orders On behalf of the appellant Mr Agar 
wala said that the retrenched workmen were entitled to get a larger amount of 
compensation than that awarded by the Tribunal The quantum of compensation 
ll’ . ^ primarily for the Tribunal to estimate and it is not open to 

mis Lourt to go into this question unless it is shown that the Tribunal has com 
mitted any error offaw or legal pnnciplc m deciding it. As regards the workmet' 
who were subjected to short hours of work, the Tribunal has observed that they 
have been granted ex gratia payments which were, in several cases in excess of 
the total Joss of Wages byreasonof the revision of the daily wages under th* 
notification of 9th February. 1953, under the Minimum Wages Act On behalf 
of the appellant reference was made by Mr Agarwala to the deposition oj 
Mr R M Bipao at page 97, Part I that the ex grata payment compensated 
merely for the minimum wages cut and not the loss to labour by the short 
workweek But the Tribunal having examined the entire evidence reached th® 
conclusion that the ex gratia payment was m several cases in excess ofiotalloss 

I 1 {I960) saj 550 (I960) 2 S C R 32 at Pa^ 42 
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of remuneration on account of the notification under the Minimum Wages Act. 
There is also undisputed evidence in this case to show that even in normal times 
short hours had to be imposed by employers upto a period of three days in a 
week in Cachar tea gardens. In this state of facts it is not possible for us to hold 
that the Tribunal was in error in holding that the ex gratia payment made by the 
management was sufficient compensation to the workmen who were not 
retrenched outright but who were put on short hours of work. 

For the reasons expressed we hold that there is no merit in this appeal which 
is accordingly dismissed. We do not propose to pass any order as to costs. 

Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 
The State of Kerala • • Appellant 

V. 

N, Sami Iyer 


Respondent. 


Travancore-Cochin General Sales Tax (Amendment) Act (XII of 1957) General 
1125), section 3 (I,)-Madras General Sales Tax Act (7^3/1939), section ^ (“"h 

section 4 (c)-On \st October, 1957 T.C. Act XII of 1957 repealing Madras Act IX of 
Malabar District and extending Act XI of mS to that area-JDsessee, dealer m ^ j 

Malabar District during part of the assessment ^'ear 1957 - 5 & pajdng purchase tax, on pure “ 1957-58 

bin, under Madras Act before its repeal — If acquires a right not to be taxed, during the asse p > 

except under the Madras Act even after its repeal. 

During part of the assessment year 1957-58 Under 

Malabar District and in that area the Madras General Sales Tax c ( > r Act nrovided 

that Act tobacco was assessable at the purchase point and section 3 ( ) ° ® ^ 

that where a dealer had been taxed in respect of the purchase of 

again in respect of any sale of such goods effected b^him. ^^jer Madras 

the a^essee paid tax at the purchase pomt ^^^7 the T General SaJ Tax (Amendment) 
Act IX of 1939 before its repeal. On 1st October, 1957 • Travancore Cochin General 

Act (XII of 1957) came into force which changed the ^ ^t i e ^^tended it to the whole 

Sales Tax Act (XI of 1 125) into General Sales Tax Act ^ jX of 1939 as in force in 

of the State of Kerala including the Malabar Distnet an , , • - mecified for tobacco was 

Malabar District was repealed. Under Act 50 of 1 125 t e ^a respect of tobacco tras the 

the first sale in the State. Thus whereas r J957 came into force the taxable point 

point of first purchase under the Madras Act, after Act X turnover of sales of the assessee 

'tas the first sale in the State. For the assessment year 1 a - assessee objected on the 

consisting of tobacco was sought to be assessed .under Act o • assessed at the 

ground that the goods were the subject-matter of purchases nuc entitled to the benefit of 

point of purchase in liis hands under the Madras Act an e Court in revision 

section 3 (5) of that Act. He failed before the Sales Tax Authoring but tlmUigii 
accepted his contention. On appeal to Supreme Court^ y peci » 

Meld, the High Court was right in holding that continued to be Imblc to 

By virtue of section 4 (c) of the General Clauses Ac disputed turnover at the 

taxation under the Madras General Sales Tax Act in ^ being ‘hat he uouldnotbc 

purchase point. To this liability svould be attached rr /‘ght ^ i ^ ^^^tter of purchase and 
liable to be taxed in respect of any sale of goods svhich had been J 

taxation under the Madras Act. — ^ 


nrtls DrfoTipr. 1965* 


C.A. No. 490 of 1964, 
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TC Act XII or 193? dtd not mantrestajiymiention to destroy the rights and liabilities acquired 
or incurred under the Madras Act If the L^islature had ajiy intenUon to override the right attached 
to thehabihtyundcrsectionS (5) ofiheMadras Act it would have used more clear and precise 
words 

Appeal by Special Leave from the Judgment and Decree, dated 13th July, 
1961 of the Kerala High Court in Tax Revision Case No 44 of 1960 

Dr V A Seyid Muhammed, Advocate General, for State of Kerala, 
(A/ R Krishna Filial, Advocate, with him), for Appellant 

Arun B Saharya and Sardar Bahadur, Advocalts, for Respondent 
The Judgment of the Court was delivered by 

Sikri,J — ^This appeal by Special Leave is directed against the Judgment of 
the High Court of Kerala in Tax Revision Case No 44 of 1960. 

The respondent. N. Samt Iyer, hereinafter referred to as the assessee is a 
dealer m tobacco He objected to the assessment of the turnover of Rs 7,757 54 
for the assessment vear 1957-58, w/er a/ia, op the ground that the goods were 
the subicct matter of purchases which had already been assessed at the point of 
purchase in the hands of the assessee He failed before the Sales Tax Authorities 
but in a revision the High Court accepted his contention and held that his turn 
over was not liable to tax 


In order to appreciate the contention of the appellant it is necessary to 
mention a few facts During the period 1st April, 1957 to 30th September, 1957, 
the assessee was residing m Malabar and 10 this area the Madras General Sales 
Tax Act (IX of 1939) applied Section 3 (5) of this Act provides 

'ITie taxes unclmub^ectioiu (1) (1 A) and (2) shall be aue&vcd levied md collected m such 
manner and in such mstalmenu if any, as may be prescribed 
Provided that— 

(0 Iri respect of the same transaction of sale the bu>'er or the seller, but not boih a* 
defennined by such nila ai may be prescribed, shall be taxed , 

(i») ^^^lere a dealer has been Uxed mrespectofihepurtl sue ofsaygoodsinaccordanca 
with the iiilw referred tom clause (1) oftbisiwviso he shall nol be taxed aeainin respect of any 
saleofsueh goods effected by him' 

It IS common ground that tobacco was taxable at the purchase point under the 
Madras Act and that the lutoovcr with which we are concerned had suffered taxa- 
tion at that point under the Madras Act. 


1 ..^ Cochin General Sales Tax (Amendment) Act, 1957 (XII of 

l957)cameinto force on Isl October, 1957 This Act changed the Short Title of 
e t General Sales Tax Act (XI of 1125) to the General 

Tax Act. 1125, and extended it to the whole of the State of Kerala, includ- 


(2) The Govcnimenl 
or cancel Schedule II ’ 


may from 


liroc to luac by jiouf canon 


i] c Gazelle add 


aliet 


Schedule fl is in the following terms : 

Tax A^f i«»4er the Madras General Sales 

m suW.iSl of »PpI««'-on to ihi, Malabar Distnct referred lo 

Md 19o6 {hereinafter referred to as ibe 

(Am«dm.^.?Act iq-,7 oftho Travancore Cochin General Sales T» 

*‘‘^“^‘’"™"‘>‘°»««l«ne{rcciedor,s3uediinderth.5ActortheRiJ« 

of a deakr iTS 31st March 19S8 

: a dealer m the Malabar area for piapwcs of sulwecttcm (3} of section 3 of this Act, the tumcner 
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of the dealer under the Madras General Sales Tax Act, 1939 up to the commencement of the 
Travancore-Gochin General Sales Tax (Amendment) Act, 1957, shall also be taken into account 


The effect of section 26-A and the Schedule, among other things, is that the 
dealer’s registration and the licences are deemed to have been effected under this 
Act, and secondly, that the total turnover for the period 1st April, 1957 to 30th 
September, 1957, is to be taken into account under the General Sales Tax Act. 

Act XII of 1957, by section 15 inter alia repealed the Madras General Sales 
Tax Act, 1939, as in force in the Malabar District, referred to in sub-section (2) 
of section 3 of the States Reorganisation Act, 1956. Section 3 (5) of the General 
Sales Tax Act, 1125, is in the same terms as section 3 (5) of the Madras General 
Sales Tax Act, reproduced above. Section 5 (vii) of the General Sales Tax Act 
(corresponding to section 5 of the Madras General Sales Tax Act) provides as 
follows : 

“ T^^c sale of goods specified in column (2) of Schedule I shall be liable to tax under section 3, 
sub-section (I ) ojily at such single point in the series of sales by successive dealers as may be speci- 
fied by the Government by notification in the Gazette ; and where the taxable point so specified is a 
point of sale, the seller shall be liable for the tax on the turnover for which the goods are sold by him 
at such point and where the taxable point so specified is a point of purchase, the buyer shall be 
liable for the tax on the turnover for which the goods are bought ty him at such pofi.!.” 

The description of item 2 in column (2) of Schedule I at the relevant time was 
“Tobacco other than Beedi Tobacco (Suka).” 

In exercise of the powers conferred by section 5 (vii) the Government issued 
a notification No. HI-10674/57/RD-2 dated 28th September, 1957. The relevant 
portion of the notification reads as follows : — 

“ In exercise of the potvers conferred by clause (s-ii) of section 5 of the General Sales Tax 
Act (XI of 1125) the Government of Kerala hereby specify the point mentioned in column 3 of 
the Schedule, hereto appended as the point liable to tax under section 3 (1) on ihc goods men- 
tioned in column 2. 


SCHEDULE. 


Sr, No. Description of goods. Taxable point. 

(1) (2) (3) 

Tobacco other than Bccdi 1st sale in the State by a dealer uho is 

Tobacco (Suka) noicxcmpt from taxation undcrstrlion 3 (3).’’ 

The result of the above notification is that whereas previously the taxable 
point in respect of tobacco was the point of first purchase under the Madras Act, 
now the taxable point is the first sale in the State. 

The learned Advocate-General, who appeared on behalf of the appellant, 
has raised two points before us ; first, that in this case there was no right, much 
less a vested right, not to be taxed except under the Madras General Sales Tax 
Act ; the right if at all was to take advantage of the provisions of the repealed 
Act, namely, the proviso to section 3 (5) of the Madras Act. Secondly, he says 
that even if there was such a right. Act XII of 1957 manifests a contrary and 
different intention within the meaning of section 4 (c) of the General Clauses 
Act, 1125, and the disputed turnover is liable to taxation under Act XII of 1957. 
We may mention that section 4 (c) of the General Clauses Ac*, 1125, corresponds 
to section 6 (c) of the Indian General Clauses Act It appears to us that by 
virtue of section 4 (c) the deafer continued to be iiabie to taxation under the 
Madras General Sales Tax Act in respect of the disputed turnover at the purchase 
point. For example, if for some reason he had not been assessed before ActXfl 
of 1957 came into force, he would have been assessed under the Madras Act at 
the purchase point because a liability within the meaning of section 4 (c) would 
have been incurred by him. To this liability would be attached a right ; the right 
being that he would not be liable to be taxed in respect of any sale of goods 
which ha'd been the subject-matter of a purchase and taxation under the Madras 
Act. In other words, he was liable to be assessed under the Madras Act in respect 
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of the purchase of goods but he had also a right not to be taxed again in respect 
of any sale of the same goods efifccted by him. Therefore, we repel the first 
argument of the learned Advocate General 

The next question that arises is whether Act XII of 1957 manifests a 
different intention As observed by this Court m State of Punjab v Mohar 
Smgh\ 

‘ when tbe repeal is followed by fresh legisUtton on thesame subject we would uudoubtedly 
have to look to Iheprovisions of the new Act, but only for tbe purpose of detercnin ng whether 
they indicate a different intention The line of enquiry would be not whether the new Act 
expressly keeps alive old rights and I abilities but whether it mamfesls an Intention to destroy 
them *’ 

Wc cannot discern any intention in Act XII of 1957 to destroy the nghts and 
liabilities acquired or incurred under the Madras General Sales Tax Act The 
Second Schedule reproduced above shows that the intention was to preserve old 
nghts such as registration and licences issued under the old Act '.In our opinion, if 
the Legislature had the intention to override the right attached to the liability 
under section 3 (5) of the Madras General Sales Tax Act, it would have used more 
clear and precise words 

In the result we agree with the High Court that the turnover of Rs 7,757 54 
]S not liable to taxation. The appeal accordingly fails and is dismissed with 
costs 

V K Appeal dismissed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present.— P B Oajendracadkar, Chef Justice, K. N Wanchoo, 
M Hidayatullah, V Ramaswajh and P Satyanarayana Raju, JJ 
The Management of Utkal Machinery Ltd , . Appellant* 


Workman, Sant. Patnaik Reipondrnt 

maU Gdes—JiaJ of cajaiala hj Latcnr Gal—InUrfiriJKt in cjl/rat 
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Appeal by Special Leave from the Award, dated the 24th May, 1 963, df 
the Labour Court, Orissa in Industrial Dispute No. 5 of 1962. 

/• N. Shroff, Advocate, for Appellant. 

The Judgment of the Court was delivered by 

Ramaswami, J . — This appeal is brought, by Special Leave, against the award 
of the Labour Court, Orissa, dated 24th May, 1963, in Industrial Dispute No. 5 
of 1962, published in the Orissa Gazette, dated 14tb June, 1963. 

The respondent—Miss Santi Patnaik — took her degree in Master of Arts 
(Political Science) in 1961. At that time. Major General Pratap Narain was the 
General Manager of Utkal Machinery Ltd, (hereinafter referred to as the 
‘Management’) On 9th December, 1961, Major General Pratap Narain 
appointed the respondent as his Secretary on a monthly salary of Rs. 400. She 
was thereafter transferred to the Personnel Department of the Company as an 
Assistant. It appears that Shri A.L. Sarin joined as Personnel OlBcer on 
2nd January, 1962. The respondent alleges that on 30th April, 1962, she was 
given notice for termination of her service. On her representation she was 
informed on 30th May, 1962, that the decision of the management to dispense 
with her service was final. The allegation of the respondent is that taking 
advantage of her subordinate official position Mr. Sarin misbehaved with her to 
which she offered resistance. The respondent asserted that the termination of 
her service was improper, mala fide and an act of victimisation. The respondent 
prayed that the order of termination should be set aside and she should be 
reinstated with full arrears of pay. The case of the respondent was taken up by 
the Utkal Machinery Mazdoor Sangha and on 18th December, 1962, the Govern- 
ment of Orissa referred the following dispute for adjudication to the Labour 
Court: 

“ Whether the teimiralion of services of Miss S. Palr.aik by tiic maj.agcmcnt of Messrs. 
Utkal Machinerj Limited. Kansabahal is legal and justified ? Knot, vh.at ichef she is entitled 

to ?” 

The case of the management before the Labour Court was that Miss Patnaik 
Was appointed on probation for a period of 6 months on a salary of Rs. 409 per 
mensem on the recommendation of the then Chief Minister of Orissa, Sri 
B. Patnaik, who suggested to the management that the respondent may be put “in 
the staff with a start of Rs. 350 or Rs. 400 with living accommodation.” The 
management alleged that the service of the respondent was terminated during the 
probation period because of her unsatisfactory work and there was no question 
of victimisation or mala fide motive in the termination of the respondent’s 
service. The management contended that it had absolute discretion to assess the 
work "of the respondent during the period of probation and to terminate her 
services on the ground of unsatisfactory work. The Labour Court did not accept 
the contention of the management and held that there was no probationary period 
fixed for the respondent and the termination of her services by the management 
was mala fide, illegal and unjustified and the management should pay to the 
respondent a sura of Rs. 9,600 as compensation in lieu of her reinstatement. 

The first question pressed on behalf of the appellant is that the Labour Court 
was wrong in rejecting the contention of the management that the respondent 
was appointed to serve for a period of 6 months on probation upto 9th June, 
1962. Learned Counsel on behalf of the appellant pointed out that there was an 
endorsement at the bottom of the application by the respondent, dated 9th January, 
1962, to the effect that she was appointed on a salary of Rs. 400 per mensem on 
probation for 6 months. The endorsement is in the handwriting of Major 
General Pratap Narain and both he and Vogel— another General Manager— have 
signed it. The Labour Court has examined the evidence on this point and found 
that no communication was sent to the respondent on the basis of the endorse- 
ment— Exhibit A-1. The management relied on a letter— Exhibit G— dated 17th 
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January, 196'’, alleged to have been sent to the respondent This letter states 
that the appointment was on probation for 6 months which may be extended at 
the discretion of the management and "during probationary period the services of 
Ihe respondent may be terminated without any notice and without the management 
being bound to assign any reason therefor” The respondent however, denied 
that she received any such letter from the management The Labour Court has 
accepted her case and has reached the conclusion that there is no proof that the 
respondent was employed by the management on probation for a period of 
6 months with effect from 9th December, 1961 We are unable to accept the 
argument on behalf of the appellant that the finding of the Labour Court on this 
point IS not supported by proper evidence or that the finding IS vitiated by any 
error of law 

We shall however, assume in favour of the appellant that the respondent 
was appointed on 9th December 1961, on probation for a period of 6 months 
and It was stipulated m the contract that during the probationary period the 
services of the respondent could be terminated without notice and without 
assigning any reason In other words, the management had the contractual right 
to terminate the services of the respondent without assigning any reason therefor 
But if the Validity of the termination IS challenged in an industrial adjudication 
It would be competent to the Indusinal Tribunal to enquire whether the order of 
termination has been effecied m the bona fide exercise of its power conferred by the 
contract If the discharge of the employee has been ordered by the management 
in bona fide exercise of ns power, the Industrial Tribunal will not interfere with 
It but It IS open to the Industrial Tribunal to consider whether the order of 
termination is mala fide or whether it amounts to victimisation of the cmplojce 
or an unfair labour practice or is so capricious or unreasonable as would lead to 
the inference that it has been passed for ulterior motives and not in bona fide 
exercise of the power arising out of the contract In such a case it is open to the 
Industrial Tribunal to interfere with the order of the management and to afford 
proper relief to the employee This view is borne out by the decision of this 
Court in Assam Oil Co , Ltd v Its norkmen * 


The argument was stressed on behalf of the appellant that there was no 
dismissal of the respondent for misconduct but she was only discharged in terms 
of the contract and the order of the management cannot be treated as an order 
of dismissal of the respondent for misconduct The Labour Court has examined 
the evidence on this aspect of the case and has reached the finding that the order 
of the management discharging the respondent, dated 30th April, 1962 was 
punitive in character and it should be taken as a punishment for the alleged 
misconduct of the respondent The Labour Court has referred to the fact that 
there IS no Siandiog Order of Utkal Machinery Ltd with regard to punishment 
for misconduct In the absence of any Standing Order the unsatisfactory work 

or an employee may be treated as misconduct and when the respondent was dis- 
charged according to the management for unsatisfactory work it should be taken 
that her discharge was tantamount to punishment for an alleged laiscoadoct If 
this conclasion is correct the management was not justified in discharging the 
respond^t from service without holding a proper enquiry Even before the 
Labour Court there was no evidence adduced on behalf of the management to 
show that the work of the respondent was unsatisfacton' Two witnesses were 
exatnmed on ^half ot the management but neither uttered a word about it 
Neither the Deputy General Manager nor the Joint General Manager was 
exarnmed in support of the allegation There was also no document produced on 
behalf of the management to illustrate the unsatisfactory work of the respondent 

In her statement before the Labour Court the respondent said not 

told m writing nil 30th April, 1962. that her work was not satisfactory 


1 (1961) 1 Sej 137 
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Mr. Sarin was her superior officer but he never expressed any disapprobation of 
her work or told her that her work was not satisfactory. The Labour Court 
accordingly found that there was no proof of the alleged misconduct on the part 
nf the respondent and there was no justification for terminating her services and 
m the face of complete absence of evidence in regard to unsatisfactory work of 
tiie respondent the discharge of the respondent from service was mala fide. We 
hold that the view taken by the Labour Court is correct. 

It was next submitted on behalf of the appellant that the amount of 
compensation awarded to the respondent was exorbitant. It was pointed out 
that the respondent had worked for an actual period of less than 5 months but 
she had been avvarded compensation of two years’ salary. We think there is 
some substance in this criticism. The Labour Court has relied upon the decision 
of this Court in Assam Oil Co. Ltd. v. Its Workmen, ^ but the material facts 
of that case were diiferent from those in the present case. In that case the 
aggrieved employee. Miss. Scott was in the employment of the Assam Oil Co.. Ltd. 
for about two years before the termination of her services. It also appears that 
Miss. Scott was in the service of Bur.mah-Shell as a lady Secretary before she 
•entered the service of Assam Oil Co. in October, 1954. It is also important to 
notice that the amount of compensation in that case was fixed on a concession 
of the Solicitor-General who appeared on behalf of the Assam Oil Co. In the 
present case, the respondent did not give up any previous job in order to take 
service under the appellant. She had worked for a period of about 5 months 
with the appellant. Her appointment with the appellant also was somewhat un- 
usual because it was made on the recommendation of Sri B. Patnaik, the then 
Chief Minister of Orissa. There are no special circumstances for asvarding 
compensation equal to two years’ salary. Having regard to these considerations 
we are of opinion that the amount of compensation awarded by the Labour 
Court to the respondent should be reduced and the respondent should be granted 
■a sum of Rs, 4,800 as compensation. She should also be paid 6 per cent interest 
from the date of order of the Labour Court till the date of payment. 

We accordingly modify ■ the award of the Labour Court, dated 24th May 
5963 and allow the appeal to this extent. There will be no order as to costs. 

K.G.S. Award reduced to half the amount. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — P. B. Gajendragadkar, Chief Justice,'^ K. N. Wanchoo, 
M. Hidayatullah, V. Ramaswami and P. Satyanarayana^Raju, JJ. 

The Management of Brooke Bond India (P.), Ltd. ... Appellant* 

V. 

Their Workmen . . Respondents. 

Industrial Dispute — Promotion of two employees OKrlool.ing the seniority of sont’ otiwrs — One of them 
th' second in order — Principles goieming the decision of Tribunal — Award directing tlx superseded persons 
also to be promoted — Finding of main. Hies want of consideration orTriTils and iictimization~cn no evidence — 
Hot proper. 

The principles governing promotions, supersession and interference by tlic Industrial Tribu- 
nal arc as follow : Generally spcaldng promotion is a management function. When a Tribunal 
feels that some workmen have been superseded on account of mala Jides or victimisation it may 
liave to interfere with the promotions made by the management. Evcnso.it is not the function of 
/he Tribun.al to consider the merits of various employees itself and then decide sshom'to'promotc fand 


•C.A. No. 541 of 1964. 

s. c. J.— 61 


1. (1961) 1 S.CJ. 137. 


Ist November, 1965. 
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whom not to The proper course for it to take is to set as de the promotions and ask the manage 
ment to comidcr the case of the superseded employees and decide whom to promote except the 
persons svhose promotions have been set aside 

Held on facts one of the two promoted vms No 2 m semonty and his promotion has to- 
stand The case of the other alone required senou* consideration by the Tribunal and setting 
aside if mala^r and victimisation were found even then the management should be directed to 
promote anyone else in his place after considering their records 

There was no justification to promote five pcrsonsmaddition to the U o promoted and im- 
pose them on themanagement from thedateofpromotionofthe two Tlic orderof the Tribunal 
promoting five more is clearly svrong and has to be set aside 

Htldalso thatthcrc wasnorehableewdeneefor the weiv taken by the Tribunal ihat the promo- 
tions were male, fide ztA no evidence at all that there v«is any MCUnusation 

Appeal by Special Leave from the award, dated the 14th March, 1963, of 
the Industnal Tribunal, Mysore, m I T. No 13 of 1961 

MC StiaUad, Senior Advocate, {JB Dadachanji, OC Mathur and 
Rannder Naratn, Advocates of Mfs J B Dadachanji & Co , with him), for 
Appellant 

S V Gupte, Solicitor General of India (Janardan Sharma, Advocate, with 
him), for Respondents 

The Judgment of the Court was delivered by 


fl'cnc/ioo, J — This IS an appeal by Special Leave m an industrial malter 
The appellant-concern promoted two employees from grade A to grade B on 
1st April, 1959 These two employees were Manenkar and Dhume As a result 
of this promotion Manenkar superseded one employee while Dhume superseded 
SIX employees A dispute was raised by the respondents-workmen on accouot 
of this supersession This was based on an earlier award with reference to this 
very concern by the National Tribunal which provided as follows — 


All things being cquit jenioniy shall count for promotion If the senior person 1>»» 
been cverlookni in the question of promotion he is at liberty to ask the concern for the rewoa «t) 
hehasbeenoverlooked inwhichcasetbeconccmshallgitebun ihtrcasons provided that it docs 
not expose the concern or the officer g vwg reasons to any civil or criminal proceed ngs ” 


It appears that when the supersession became known the management was asked 
to give the reasons and the management gave the same and said that in making 
promotions it took into consideration the merit, personality and suitability of the 
employees This did not satisfy the employees who were superseded and a 
dispute was raised on tfaeir behalf by the workmen which was referred to the 
industnal tribunal by the Government of Mysore jo these terms 


‘ JVheiher the pi^olion of S^ths P D Dhume and Y S Manenkar, lupcwedmg Snj-uib* 
GN Kama! B V Ku^nu H S Deshpande GR Balg, and RN Naik « jibW> Ifsof « 
what relief are the afiected workmen cntiUcfl ’ ^ 


It may be added that the name of Sn VR Kulkarni was added later m the list 
of persons superseded The case of the workmen was that the action of the 
management was not bona fide and was taken to victimise the six employees on 
account of their trade union achvitics and that the reasons given for superseding 
the senior employees were vague and of a general character The case of the 
appellant on the other hand was that seoiority alone could not be the critenoa 
for making promotion and that other factors like merit, personality etc have to 
be taken into consideration The appclUot asserted that all these facts had been 
taken into consideration when the two promotions in question were made It 

was also asserted that promotions were made after considering the qualities and 

abilities of the employees concerned The appellant further denied that there 
were any mala fides m the matter of these promotions or that the action was taken 
with a view to victimise those who weresuperseded 
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The tribunal recognised that normally the question of promotion was a 
management function and had to be left mainly to the discretion of the manage- 
ment which had to make a choice from among the employees for promotion. 
But it was of the view that in a proper case the workmen had a right to demand 
relief when just claims of senior employees were overlooked by the management. 
It therefore first considered the question whether this was a case in which the 
workmen had the right particularly in view of the earlier decision in this very 
concern to demand that the two promotions made should be scrutinised by the 
industrial tribunal. It came to the conclusion that the action of the management 
was mala fide mainly because it took 1 1 weeks to reply to the query of the 
workmen asking for reasons for their supersession. It was of the view that the 
evasive replies and inordinate delay showed that the two promotions were 
mala fide. The tribunal also seems to have held that the six employees were 
superseded on the ground that they were more or less active members -of the 
union and because of their trade union activities, though there is no specific 
finding to that effect The tribunal further seems to have held that the delay 
made by the management in giving the reasons when asked to do so showed that 
the management had not considered the reasons for supersession prior to or at 
the time the promotions were made; that was why it took time to formulate 
reasons for supersession. Thereafter the tribunal went into the merits of the 
case and considered the records of the six employees which were produced before 
it and came to the conclusion that five of them were as good as those who had 
been promoted. Finally, it ordered that these five employees should be promoted 
from grade A to grade B with effect from the date on which the other two 
persons were promoted. It further ordered that these persons be given their due 
place with respect to their seniority. It also ordered that they were entitled to 
increments which they would have got if they were promoted along with the two 
persons namely, Manerikar and Dhume. 

The appellant has attacked the correctness of this award on two main 
grounds. In the first place it is urged that on the face of it the award cannot 
be sustained for there were only two promotions by the management and the 
tribunal has ordered the management to promote five more persons. It is urged 
that the tribunal could not do this even if it found that the promotions were 
not justified. In any event promotion of Manerikar could not be assailed as he 
was No. 2 in seniority and only the promotion of Dhume could be assailed. In 
any case it is urged that there was no occasion to promote seven persons from 
the date from which these two promotions were made, for on that date there 
were only two promotions to be made and what in effect the tribunal had done 
is to make seven promotions on that date. Secondly, it is urged that the tribunal’s 
finding that there were mala fides and victimisation is based on no evidence. 
Further it is urged that even if the tribunal found that there was case for inter- 
ference with the promotions made, the tribunal should have set aside the promo- 
tion of Dhume for Manerikar in any case was entitled to promotion being No. 2 
in the seniority list and should have directed the appellant to promote another 
person in place of Dhume after considering all relevant factors 

We are of opinion that both the contentions raised on behalf of the appellant 
are correct. Generally speaking promption is a management function; but it may 
be recognised that there may be occasions when a tribunal may have to interfere 
with promotions made by the management where it is felt that persons superseded 
have been so superseded on account of mala fide'; or victimisation. Even so 
after a finding of mala fides or victimisation, it is not the function of a tribunal 
’ to consider the merits of various employees itself and then decide whom to 
promote or whom not to promote If any industrial tribunal finds that promo- 
tions have been made which are unjustified on the ground of viala fides or of 
victimisation, the proper cour'ie for it to take is to set aside the promotions and 
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ask the management to consider the cas» of superseded employees and decide 
for Itself whom to piomote, except of course the person whose promotion has 
been set aside by the tribunal 


Bearing these principles in mind wc now turn to the contentions raised 
before us In the first place only two promotions were made on 1st April, 1959 
Of these Manerikar was No 2 and he m any case would have been promoted 
even if promotions went only by seniomy So it was only the case of Dhurae 
which requited serious consideration by the tribunal Assuming that the tribunal 
came to the conclusion that Dhume’s promotion suffered from the infirmity ot 
victiraisaUQH or malafides that promotion alone should have been set aside and the 
rnanacement directed to promote some-one else m his place after considering the 
records of all senior employees worth consideration But there was in our opinion 
no justification for the tribunal to promote five persons m addition to the two 
oromoted by the management and to make those promotions retrospective from 
1st April, 1959 It is obvious that only two promotions were made on 
1st ApnU 1959, and the tribunal could not impose seven promotions on the 
management as from that date The order therefore passed by the tribunal , 
promoting five other employees is clearly wrong It is true that one term of ^ 
reference was with respect to the relief lo be given to the workmen who were 
superseded That however did not mean that the tribunal should promote five t 
more persons from the same date as the two promoted by the management The 
■order of the tribunal therefore promoting these five persons in addition to the i 
two already promoted by the raanagemeot must be set aside on this ground 
Rlone 

Tutningnow toihe question of mala /Wes, the only ground which the tribunal 
has given for coming to that conclusion is that the management made a delay 
of eleven weeks in giving us reply to the workmen’s query for reasons for their 
■supersession We are of opinion that this is hardly a reason for coming to the 
conclusion that the promotions were mala fide Another reason given by the 
tribunal is that the replies were evasive and vague Now the reply was that the 
promotions were made after considering the nienls, personality and suitability of 
the employees concerned V/c cannot agree that these reasons amount to evasive 
tephes for after all promotion will depend upon merit, suitability and personality 
•of the persons concerned Nor do we think that initiative and efficiency which 
were later emphasised by the management before the tribunal as among the 
grounds for promotion can be said to be an after-thought, for initiative and 
efficiency must be deemed to be included m the word “merit” which appeared la 
the replies given by the management There was thus m our opinion no basis 
whatsoever for the Tribunal to come to the conclusion that the pcomoUou w«e 
mala fide. 


Turning now to the question of victimisation, we have already said that there 
ts no cleat finding of the Tribunal that there was vidimisation But it appears 
to be suggested in para 53 of the award that the Tribunal felt that there was 
victimisation Of the six superseded employees we find that only one was an 
official of the union while the other five were merely members just like Manerikar 
Dhume il appean was not a member of the union But there was no evidence lo 
show that there were any strained relations belwcen the management and these 
six employees on account of their trade union activities We have already sa'd " 
that five of them were ordinary members of the union like Manerikar and 
one Balgi was an official of the union. But there is nothing to show that 
because of that there was any bad blood between Balgi and the management 
We are thwefore of the opinion that there is no evidence worth the name on 
which the Tribunal could have come to the conclusion that these two promotions 
were as a result of victimisation of those persons who were superseded 
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, The management had stated in its reply that it had considered all the 
evant lactors and had also considered the cases of all senior employees due for 
promotion before promoting these two persons. We cannot see how the 
iDunal could come to the conclusion merely from the fact that there was some 
giving the reply to the query as to the reasons that the management 
not considered the relative merits of all senior employees before making the 
promotion. We have no doubt that the finding of the Tribunal that the relative 
m nts were not considered or that there were mala fides or that there was 
I timisation are based on no evidence and must therefore be set aside. Once 
a conclusion is reached there was in our opinion no reason for the Tribunal to 
nieriere with the promotions made by the management. 

fh therefore allow the appeal, set aside the award of the Tribunal and hold 
mat the promotions of Y.S, Manerikar and P.D. Dhume were justified. No 
reiiei is therefore due to the other six employees. In the circumstances we pass 
no order as to costs. 

Appeal allowed', award set aside" 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^P. B. Gaiendragadkar, Chief Justice, K. N. Wanchoo^ 
Nidayatullah and V. RamaswaIiO, JJ. 

The Bombay Labour Union and another — Appellants* 

M/s, International Franchises (P.), Ltd. and another ... Respondents 

The Committee for Defence of Working Women’s Rights 

and another ... Interveners. 

Industrial Dispute — Conditions of service — Power of Industrial Tribunal to vary — Unmarried ivornen 
iniplqyed in a particular department of employer — Rule requiring their resignation on marriage — To be 
abrogated as unjustified. 

Indian Administrative Service {Recruitment) Rules, 1954, Rule 5 (3) — Distinction in the scope of the rule 
applicable to married women. ' 

The rule in the conditions of service, rcqruring that the unmarried women employed in n. 
particular department of the employer, to resign on their getting married cannot he jrutified on any 
ground and has to he abrogated. 

It is too late in the day now to stress the absolute freedom of an employer to ihiposc any con- 
dition which he likes on labour. It is always open to industrial adjudication to comider the 
conditions of employment of labour and to vary them if it is found necessary, unless the em- 
ployer can justify an estraordinary condition like the one in the instant case, by rcasom which 
carry conviction. 

In regard to the rule relating to married women, in the Indian Administrative Service 
(Recruitment) Rules, 1954, it is only when the Central Government considers that marriage has 
impaired the cHiciency of the woman concerned that the Central Government may call upon her 
to resign. 

Appeal by Special Leave from the Award, dated the 31st May, 1963, of the 
Industrial Tribunal, Maharashtra in Reference (IT) No. 59 of 1963. 

S.B. Naik, K.R. Cltaiidhuri, Advocates, for Appellants. 

S.V. Giipte, Solicitor-General of India (G. B. Fai, J. B. Dadacfianji, 
O.C. Matliur and Ravinder Narain, Advocates of Mis. J.B. Dadachanji & Co. 
with him) for Respondent No. 1. 


G.A.Ko. 274 of 1961. 


3rd November, 196'> 
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ASR Chan, Senior Advocate (K Rajendra Chaudhury, MSK Aiyangar 
and M R k Filial, Advocates with him), for Respondent No 2. 

ASR Chan Senior Advocate (Af K Ramamurfhi Advocates of 
Mis M K Ramamurthi & Co with him), for Interveners 

The Judgment of the Court was delivered by 

\Vancboo,J — The only question raised in this appeal by Special Leave is 
the propriety of a service condition m the respondent concern by which 
unmarried women in a particular department have to resign on their getting 
married A dispute was raised about this condition by the appellanNumon on 
behalf of the workmen and was referred to the Industrial Tribunal, Maharashtra 
in the following terms — 


The existing bar on ladies that on the r geii ng mamed they have to leave the semee cf 
the company should be removed 

The respondent is a pharmaceutical concern It appears that there is a rule in 
force in the respondent concern according to which if a lady workmen gets 
marned her services are treated as automatically terminated It appears that 
such a rule is m force in other pharmaceutical concerns m that region and the 
matter came up on two occasions before Industrial Tribunals for adjudication 
With reference to other pharmaceutical concerns, and on both occasions the 
challenge by the workmen to such a rule failed. On the first occasion the 
dispute was between TAe Roofs fure Drug Co (India), Limited v Their Workmen,'^ 
and a similar rule was upheld in 1956 On the second occasion the dispute was 
between Sandos (India) Limited v Workmen employed under \t • There was 
agitation in the respondent concern in connection with this rule and the present 
reference was eventually made in February, 1963 The Tribunal followed its 
earlier decision m Sandoz Ltmited’s cose* and rejected the contention that the 
^le be abrogated The appellant obtained Special tcdve to appeal from this 
Court, and that is how the matter has come up before us 

Ordinarily we see no reason for such a rule requiring unmarried women to 
give up service on marriage, particularly when it is not disputed that no such rule 
exists m other industries It is also not in dispute that no such rule exists in 
other departments of (be respondent-concern itself and jt is only in one 
department that the rule is m force It can only be upheld if the respondent 
Shows that there are good and convincing reasons why in this particular 
u parfment of the pharmaceutical industry it is necessary to have such a rule 
enforcement of this rule m this department of the 
Md ’.5“' '^ 1 ,' •“ "'dik m teams in this department 

fenm i that they should be regular and that this cannot be cipected 

absenteeism 

Lmi no to of S,nd°“”°^^ women or widon-s against whom 

worvTn thw by these reasons for retaining a rule of this kind The 

mckinc faMhEf n " a?"""' ilapartment is concerned with 

dme Ehel fhl E/ ! m phials and other work of this kind which has to be 
that breEus^ th? W tT"''? ™an“fantured Nor do we think 

wom-n ““"o' be done by mamed 

nSsmnv\e moil I w 'bat "named women would 

“KSmec orSiiljlS b’L Ecba absent than unmarried women or widows If it is 
nmoE. iEEn b'W"™ which may be said to account for greater absenteeism 
inh eliiH™ 'rb"' " 1 .°“''' bd ao more or less in the case of widows 

orKen^trEhihose™'?'' 'b"' 'bawd* has got to be done as a team and 
In fS as '^marffed is in our opinion no disquahOcation 

n o far as married women are concerned It cannot be disputed that even 

1 BCG Part I dated 26th January 1956 


2 (1962) Industrial Cases Reporter J2 
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'unmarried women or widows are entitled to such leave as the respondent’s rules 
provide and they would be availing themselves of these leave facilities. The only 
difference in the matter of absenteeism that we can see between married women 
on the one hand and unmarried women and widows on the other is in the matter 
of maternity leave which is an extra facility available to married women. To this 
-extent only, married women are more likely to be absent than unmarried women 
and widows. But such absence can in our opinion be easily provided for by 
having a few extra women as leave reserve and can thus hardly be a ground for 
such a drastic rule as the present which requires an unmarried woman to resign 
as soon as she marries. We have been unable to understand how it can be said 
that it is necessary in the interest of efficient operation and in the company’s 
economic interest not to employ married women. So far as efficient operation is 
concerned, it can hardly be said that married women would be less efficient than 
unmarried women or widows so far as pure efficiency in work is concerned, apart 
of course from the question of maternity leave. As to the economic interest of 
the concern, we fail to see what difference the employment of married women will 
make in that connection for the emoluments whether of an unmarried woman or 
of a married woman are the same. The only difference between the two as we 
have already said is the burden on account of maternity leave. But as to that 
the respondent contends that the reason for having this rule is not the respondent’s 
desire to avoid the small burden to be placed on it on account of maternity leave. 
If that is so, we fail to see any justification for a rule of this kind which requires 
an unmarried woman to give up service immediately she marries. We are 
therefore of opinion that there is no good and convincing reason why such a 
rule should continue in one department of the pharmaceutical industry. The fact 
that such a rule exists in other such concerns is no justification, if the rule cannot 
he justified on its own merits. 

Then it is urged that the employer was free to impose any condition in the 
matter of employment when he employs a new workman and that industrial 
•adjudication should not interfere with this right of the employer. AH that need 
be said in this connection is that it is too late in the day now to stress the 
absolute freedom of an employer to impose any condition which he likes on 
labour. It is always open to industrial adjudication to consider the conditions of 
employment of labour and to vary them if it is found necessary, unless the 
employer can justify an extraordinary condition like this by reasons which- carry 
conviction. In the present case the reasons which the respondent has advanced 
and which were the basis of the two decisions referred to earlier do not commend 
themselves to us as sufficient for such a rule. We are therefore of opinion that 
such a rule should be abrogated in the interest of social justice. 

Lastly it is urged that a similar rule exists in certain Government Services 
and in this connection our attention is drawn in particular to rule 5 (3) of the 
1954 Indian Administrative Service (Recruitment) Rules. That rule reads as 
follows: — 

“ No mariicd woman shall be entitled as of right to be appointed to the Service, and wlicrc 

a woman appointed to the Service subsequcntlv marries, the Central Government ma>, if the main- 
tenance of the efficiency of the Service so requires, call upon her to resign 

It will be seen that this rule for the Indian Administrative Service is not 
unqualified like the rule in force in the respondent’s concern. It only lays down 
that where an unmarried woman marries subsequently, the Central Government 
may, if the maintenance of the efficiency of the Service so requires call upon 
her to resign. Therefore this rule does not compel unmarried women to resign 
on marriage as a matter of course as is the case in the respondent-concern. It is 
only when the Central Government considers that marriage has impaired the 
efficiency of the woman concerned that the Central Government may call 
upon her to resign. The rule which is in force in the respondent concern 
(however assumes that merely by marriage the efficiency of the woman-empioycc 
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js unpaired and such an assumption in our opinion is not justified At any 
rate this rule for the Indian Administrative Service which has been brought 
to our notice only for purposes of comparison does not justify the drastic 
rule that \\c have in the present case where an unmarried woman is 
compelled to resign immediately she marries without regard to her continued 
efficiency 

On a careful consideration of the reasons advanced on behalf of the lespon 
dent in support of the existing rule we are of opinion that the reasons do 
not justify such a drastic rule Me therefore allow the appeal and direct 
that the rule in question m the form in which it exists at present be abrogated 
The abrogation shall take effect from the date of this judgment The appellants 
will get their costs from the respondent company 

V S Appeal allowed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendragadrar, Chef jMsUce, K N Wanchoo, 
M. Hidayatullah and V Ramaswami, JJ 

The Salem Erode Electricity Distnbution Co , (P ), Ltd Appellant* 

\ 

Their Employees’ Union Respondents 
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Oo die quotioni ivheibcr unclerthetchcffleofibe Act >t is permusibte to the employer to 
reqiufc the appropnale authontie* under the Act to certify wo sets of Stajidjpg Order* in regard to 
any of the mattei* covered by the Schedule (leave and hohda^-s m the instant case) 

HrlJ, though the new Standing Order* proposed in respect of new entrants may be xoson 
ab e, twosets of Standing Order* governing the eniptojee* in the tame industrial establuhineat 
cannot be made vrder the Act. 

TheobjectoftheActutocerUfyStandJogOrdemniespcctofthematteTSCCivered by the Sctc* 
itule thereto and having regard to these mattciaStardirg Order* so certified would be uniform and 
would apply to all workmen alike, who are emplojed m any induslnal cstabhshment so as to 
avoid any industrial unrest and disharmony because of di-cnimnation 

Qjaert \Mieiher any dispute in regard to tnatien covend by certified Standing Order* can 
be referred to the Industrial Tnbunal for adjudication noiwithstandirg the self-conUiccd pr°* 
vuions of Act X?w of 1946 7 

Appeal by Special Leave from ibe Order, dated the 9th Apnl, 1963, of the 
Labour Court, Coimbatore, mCSO Appeal No 1 of 1962 

M.C Setahad, Senior Advocate {Ndumt Lai, Advocate with him), for 
Appellant 

M K Ramamurthi, RK Garg, DP Singh and SC Agarwala Advocates 
of Mjs M K Ramamurthi (3 Co , for Respondents 
The Judgment of the Court was delivered by 

Gajendrogadkar, C J — ^Thc appellant, Salem Erode Electricity Distribution 
Co Ltd , IS a licensee under the Indian Electricity Act, 1910, and its business 
consists m buying electrical energy m bulk from the State Electricity Board of 
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Madras and selling it to consumers in Salem and Erode and certain rural districts 
in the State of Madras. For the purpose of carrying on this business, ‘the appel- 
lant has an industrial establishment at Salem. 

in or about 1940, when the number of the appellant’s consumers was about 
3,000, and that of its workmen about 45, the appellant framed certain terms and 
conditions of its workmen’s employment. Amongst these were included terms 
about leave and holidays. Later, when the Industrial Employment (Standing 
Orders) Act (XX of 1946) (hereinafter called ‘the Act’) came into force, 
the provisions as to leave and holidays which had been introduced by the appel- 
lant in the terms and conditions of the employment of its workmen, were embodied 
in the appellant’s Standing Orders which were certified under the relevant provi- 
sions of the Act in or about 1947. The said terms read thus: — 

“ Standing Order 5 (b). The purnber of holidays to be granted to the workmen and the days 
which shall be observed as holidays by the Establishment shall be regulated in accordance with 
the Factories Act, 1948 or other relevant law for the time being in force and the custom or usage of 
the Establishment, viz., holidays tmder the Negotiable Instruments Act, 1881 and festival holidays 
peculiar to this locality which are being given. 

Standing Order 10 (o). — ^Leave will be given in accordance with the law and existing pra- 
ctice provided the leave facilities now available to the workers are not curtailed in any manner.” 

The proceedings which have given rise to the present appeal by Special Leave 
between the appellant and the respondents, its employees, began with the applica- 
tion made by the appellant on the 6th October, 1960, before the Certifying 
Officer, Madras, for the amendment of the Certified Standing Orders to which we 
have just referred. By its application, the management of the appellant wanted 
the said Orders to read thus: — 

“Standing Order 5 (b). — For all workmen who have joined service prior to 

holidays under the Negotiable Instruments Act, 1831 and festival holiday of one day per year which 
day may be chosen by the workmen shall be given. For all workmen who have joined on and 

after holidays under the Madras Industrial Establishments (National and Festival 

holidays) Act, 1958, shall be given.” 

Standing Order 10 (a). — ^Lcave will be given to all employees who are appointed on and 

after in accordance with the provisions of the Madras Shops and Establishment 

Act, 1947, or any statutory modification thereof (irrespective of whether this Act applies or not to 
any category of employee or employees). Provided, however, that for all employees who have been 

confirmed prior to the above said date, viz the leave facilities now av’aikible are not curtailed 

in any manner”. 

It is relevant to mention the background of the present application. The 
appellant believed that the urgent need for increased production and for increased 
supply of electrical energy could be met if the existing rules embodied in Standing 
Orders 5 (b) and 10 (a) were suitably modified; and so, the appellant wanted to make 
the change in the said two Standing Orders on the lines indicated by it in its 
application to the Certifying Officer. It appears that these Rules were introduced 
by the appellant on the 1st October, 1960, and were embodied in the contracts 
of service of new entrants who joined the appellant’s employment as from that 
date. In fact, they were agreed to by such new entrants. In order to regularise 
the steps taken by the appellant by revising the relevant Rules in respect of the. 
new entrants to its employment, the appellant made the present application. 

The change proposed to be made by the appellant in the two Standing Orders 
in question w’as resisted by the respondents’ Union. It was urged by the res- 
pondents that the proposed change was unfair and unreasonable, and it was also 
argued that it would introduce discrimination between one set of employees and 
another working under the same employer, and that would naturally cause indus- 
trial Unrest and disharmony. The Certifying Officer upheld the pleas raised by the- 
respondents and he accordingly directed that the proposed amendments should 
he negatived. 

s C.J.— 62 
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The appellant then preferred an appeal against the said order before the 
appellate authority. Both the parties urged similar contentions before the appel* 
late authority and the said authority agreed with the view taken by the Certifying 
Officer and dismissed the appeal preferred by the appellant It is against this 
order that the appellant has come to this Court by Special Leave 

On behalf of the appellant, Mr Setalvad has urged that the change which the 
appellant wants to make m the two relevant orders is, on the merits, fair and 
reasonable, and he adds that the appellant wanted to prove its bonafides by mak- 
ing the changed Standing Orders applicable to the future entrants and not extend- 
ing them to Its employees who were already in its employment and who are 
governed by the existing Standing Orders According to Mr Setalvad, the Certify- 
ing OfBcer and the appellate authority have erred m law m not certifying the 
changed Standing Orders as proposed by the appellant 

In dealing with this point, it is necessary to examine the broad features of the 
Act and consider its mam purpose and object The Act was passed in 1946 and 
Its mam object was to require the employers m industrial establishments to which 
the Act applied, to dehne formally the terms and conditions of employment m 
their respective establishments In imposing this obligation on the employers, the 
Act intended that the terras and conditions of industrial employment should be well 
defined and should be known to the employees before they accepted ihc employment 
As we will presently point out, one of the objects of the Act was to introduce 
uniformity of terms and conditions of employment in respect of workmen belong- 
ing to the same category and discharging the same or similar work under an 
industrial establishment Before the Act was passed, employees m many industml 
establishments were governed by oral terms and conditions of service which were 
not uniform and which had been entered into on an ad hoc basis. The Act now 
requires that terms and conditions of employment m relation to matters specified 
m the Schedule must be included m the btanding Orders and they must be certified 
It would at once be clear that by the operation of the Act, all industrial establish- 
ments will have to frame terms and conditions of service in regard to all the 
matters specified in the Schedule, and that naturally would introduce an clemsol 
of uniformity inasmuch as industrial employment in all establishments to which 
the Act applied would, after the Act was passed, be governed by terms and condi- 
tions of service in respect of matters which are common to all of them That, in 
bnef, IS the object which the Act intends to achieve 

Let us now see the scheme of the Act “Standing Orders” are defined by 
section 2 (g) as meamng rules relating to matters set out m the Schedule, these 
matters are 11 in number, and the last one of them refers to any other matter which 
may be prescribed “Prescribed” arxordmg \o setVion 2 1/) means prescribed by 
Rules made by the appropriate Government under this Act, and so, Standing 
Orders mean rules made in relation to the matters enumerated in clauses (I) to (10) 
10 the Schedule as well as any other matter which may m future be added by 
means of Rules to be made by the appropriate Government This gives a general 
idea about the matters which arc intended to be covered by the Standing Orders 

Section 3 of the Act requires the submission of Draft Standing Orders by the 
employer within SIX months from the date on which the Act become^ applicable 
to an industrial establishment A statutory obligation has been imposed upon the 
employer to lake necessary action as required by section 3 (1) Section 4 rcqui«5 
that the Standing Orders must deal with every matter set out in the Schedule which 
IS applicable to the industrial establishment, and must be in conformity with the 
provisions of the Act Section 5 deals with the proceedings for certification c‘ 
the Standing Orders by the Certifying Officer Section 6 provides for apprals 
against the orders passed by the Certifying Officer Section 7 prescribes the date 
.on which the Certified Standing Orders will come into operation. Section 10(2) 



II] SALEM'ERODE ELEC. DISTRN. CO. V. EMPLOYEES’ UNION {Gajendragadkar, CJ.). 4S3 


provides for the modification of the Standing Orders. Section 13-A provides for 
the machinery to deal with questions in relation to the application or interpre- 
tation of Standing Orders certified under the Act; and section 15 confers powers on 
the appropriate Government to make Rules to carry out the purposes of the Act. 


When the Act was originally passed, the powers of the Certifying OSicer as 
well as those of the appellate authority were limited to consider the question as to 
whether the Standing Orders submitted for certification _ were in accordance with 
the Act or not. By an amendment made in 1956, jurisdiction has been conferred 
on the Certifying Officer as well as the appellate authority to adjudicate upon the 
fairness or reasonableness of the provisions of the Standing Orders submitted for 
certification. That means thejurisdiction of the appropriate authorities ffinction- 
ing under the Act has now been widened and they are required to consider whe- 
ther the Standing Orders submitted to them for their approval are fair or reason- 
able. Parties can make their contentions in respect of the fairness or reasonable- 
ness of the proposed Standing Orders, and the appropriate^ authorfies will adjudi- 
cate upon the said contentions. That is one change made in 1956. 


The other change made in the original provisions of the Act, 
for our purpose is in regard to the provisions contained in section lU (2). unoer 
the original provision of section 10 (2), it was only the employer who 
authorised to make an application to the Certifying Officer to have the Stand ng 
Orders modified. By the amendment made in 1956, even workmen are now entitled 
to apply for the modification of the Standing Orders. The result of this amend- 
ment is that if workmen are dissatisfied with the opration of the existing S a 
ing Orders, they can move for their modification by aPPjy'og o!len to 

Officer in that behalf. Before this amendment was made, the 

the workmen to adopt for securing any modification in the exiting S m g 

was to raise an industrial dispute and move the appropriate 
the said dispute to the adjudication of the approj^ia^ Industrial 
these amendments have been introduced by ActXXXViot lybo. 

Now, the question which we have to decide is; is it 
establishment to have two sets of Standing Orders js 

and conditions of its employees ? Mr. Setalvad nprmkciW^ and indeed 

to be made in the existing Standing Orders, it should P , ^ 

legitimate for an employer to seek for the change on ffie ground *at^^he said 
change would be reasonable and fair, provided the existmg n argument 

already employed are not affected by such ohang^ Prim / ^ nro^sions 

appears to be attractive; but if we examine the scheme of the 

of the Act in the light of the matters specified in f s Jj^of Standing 

Standing Orders are required to be made, it appears that two sets ot ^.tauQiu, 

Orders cannot be made under the Act. 

Let us first examine the matters specified j^e 
under clauses (1) to (11). The first is periods and 

The second is in relation to the manner of *u 'm g reference to 

hours of work, holidays, pay-days wa^e rates^ th^d^ b 
shift working; the fourth to attendance and ® may grant, leave 

conditions of, proceduremapplymg for. and I e h to enter premises by certain 

and holidays. "^Clause (6) deals with ffictequire^^^^^^^ 

gates, and liability to search. Clause ( 7 ) is con .gmoorary stoppages of work 
mg of sections of the industrial establishment, nd temp^^^^ therefrom, 

and the rights and liabilities of the employ the notice thereof to 

Clause (8) deals with the termination ers the subject of suspension 

be given by employer and workmen, t-jaus t i constitute misconduct, 

or dismissal for misconduct, and acts or oin ssmns treatment or 

Clause (10) relates to means of redress for workmen a^a. 
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wrongful exactions by the employer or his agents or servants^- Clause (1 1) is the 
residuary clause which refers to any other matter which may be prescribed 

One has merely to examine these clauses one by one to be satisfied that there 
is no scope for having two separate Standing Orders m respect of nny one of 
them Take the case of classification of workmen It is inconceivable that there 
can be two separate Standing Orders in respect of this matter What we have 
said about classification is equally true about each one of the other said clauses 
and so, the conclusion appears to be irresistible that the object of the Act is to 
certify Standing Orders m respect of the matters covered by the Schedule, and 
having regard to these- matters, Standing Orders so certified would be uniform 
and would apply to all workmen alike who are employed in any industrial establish- 
ment 

Prior to the enactment of the Act industrial establishments used to employ 
workmen on different terms and conditions of service and they used to enter into 
separate agreements with employees on an ad hoc basis It was precisely with the 
object of avoiding this anomalous position that the Act has been passed and an 
obligation has been imposed upon the industrial establishments to have their 
Standing Orders certified by the appropriate authorities Therefore, we do not 
think Mr Setalvadis right mconicndiag that it is open to an industrial establish 
merit to hate two sets of Standing Orders certified in relation to leave and holi- 
days provided that the modified Standing Orders apply to future entrants and 
the existing Standing Orders apply to entrants who are already in the employment 
of the establishment 


On principle it seems expedient and desirable that matters specified m the 
Schedule to the Act should be covered by uniform Standing Orders applicable 
to all workmen employed m an industrial establishment It is not difficult to 
imagine how the application of two sets Of Standing Orders in respect of Ihe 
Said matters is bound to lead to confusion m the working of the establishment 
and cause dissatisfaction amongst the employees If Mr Setalvad is right m 
contending that the Siaudiog Orders m relation to these matters can be changed 
irom time to time, it may lead to the anomalous result that in course of 10 ot 
15 years there may come into existence 3 or 4 different sets of Standing Orders 
applicable to the employees in the 'anie industrial establishment, the application 
Of tfie Standing Orders depeodicg upon the date of employment of the respective 
employees That, we think is not intended by the provisions of the Act 


Standing Orders arc made u is not unlikely that disputes may 
ans between the employer and the employee* in regard to their application 
fv .h specifically made a provision for dealing 

With problems of this kind As we have already indicated, section 13 A provides 
'i application or interpretation of a Standing 

employer or a workman may refer the question 
Courts indicated by the section and the said Labour 
Lourt shall after giving the parties an opportunity of being heard, decide the 
question and such decision shall be final and binding on the^ parties 

ct *bat m regard to the certification of the 

Standing Orders the Act provides for a self-contained Code The Ccrtifyiog 
^ consider questions of fairness and reasonableness as 

wei/ as the other questions indicated by section 4 (a) and (M An appeal is pro 
yided against the decision of the Certifying Officer and m case a dispute arises as 
to the jDferpretation or the application of standing Order, a remedy js 

provided by section 13 A Besides as we have already pointed out. aright is given 
both to the enrployerand the workmen to move the appropriate authorities fd 
modification of the existing Standing Orders That is why we do not think that 
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Mr. Setalavad is right in contending that the Certifying Officer as well as the 
appellate authority erred in law in refusing to certify the modified Standing Orders 
submitted by the appellant for certification. 


It may be that even in regard to matters covered by Certified Standing Orders, 
industrial disputes may arise between the employer and his employees, and a 
question may then fall to be considered whether such disputes can be referred to 
the Industrial Tribunal for its adjudication under section 10(1) of the Industrial 
Disputes Act. In other words, where an industrial dispute arises in respect of 
such matters, it may become necessary to consider whether, notwithstanding the 
self-contained provisions of the Act, it would not still be open to the appropriate 
Government to refer such a dispute for adjudication. We wish to make it clear 
that our decision in the present appeal has no relation to that question. In the 
present appeal, the only point which we are deciding is whether under the scheme 
of the Act, it is permissible to the employer to require the appropriate authorities 
under the Act to certify two different sets of Standing Orders in regard to any of 
the matters covered by the Schedule. 


It now remains to consider the three decisions to which Mr. Setalvad has 
invited our attention. In Rai Bahadur Diwan Badri Das v. The Inmstrial ^ilninal, 
Punjab^, this Court had to consider the question as to whether the Tribunal 
against whose award an appeal had been brought to this Court by the appellant 
Rai Bahadur Diwan Badri Das was in error in refusing to allow the appellant s 
prayer that he should be permitted to introduce a new rule in respect 0 / iea\e 
with wages applicable to the entrants in his employment after the 1st July, 
1956. It appears that on the said date, the appellant made a rule that everj 
workman employed on or before that date would be entitled to 30 

wages after working for 11 months and wo/kmen employed after that da^ ^ 
be entitled to earned leave in accordance with the provisions ^ 

Indian Factories Act. This rule led to an industrial dispute was refeued 

to the Industrial Tribunal, and the Tribunal held that all the work^ 

entitled to 30 days earned leave as under the existing rule and that th ^ ^ 
by the appellant on the 1st July, 1956 cannot be 

which was challenged by the appellant before this ^ of 

based on the broad and general ground that the and thaUhflS^^ 

Contract to make a rule for the employment of his e^ y aonears 

trial Tribunal is not entitled to interfere ins freedom 

that the change which the employer sought to mak ^ case of the appellant 
involve any appreciable financial burden, ai^ it nnnpllant however wanted 
■hat the exfstiSf rule caused an, hardsh.p.ohra .S’ SriSer 
to urge before this Court the theoretical with his employees 

an industrial employer is entitled to make hi_s ^ freedom of contract 

and that industrial adjudication sh 9 uld the appellant was a 

m that behalf. Indeed, the majority judgment ^shows tn^ 

|ood employer and was bis empj y es n general 

however, brought the dispute before this Couri m backeround 

principle which was raised for the decision of this 
of the majority decision in Rai Bahadur Diwan man ua 

, . • H nv the learned Solicitor-General on 

Dealing with the broad point ... that several decisions pronoun- 

behalf of the appellant in that case, this , the principle that the doctnne 

ced by industrial adjudication had now , , the higher claimsfor social justice, 

of absolute freedom of contract had to y . - ;t clear that the general question 
Even so, this Court took the precaution of mak g chooses, 

about the employer’s right to manage b f own ana^^^^ f^^ts and circurn- 

cannot be answered in the nbstractjw jt was pointed out that in 

■stanees in regard to which the question 1 . 

1. (1963) 2 S C T. 193: (1963) 3 S CR. 930: -A I H. 1903 S C. 630 
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industrial matters of this bud there are no absolutes and no formula can be 
evolved which would invariably give an answer to different problems wnicti may 
be posed in different cases on different facts 

Having thus dealt with the general point raised by the learned Solicitor 
General in Ra Bahadur Div.an Badri Das's case ^ the majority decision 
considerded the facts m that parlicular case and held that the Tribunal was not 
shown to have been in error when it held that in the matter of earned leave there 
should be uniformity of conditions of service governing all the employees m the 
service of the appellant It was in that connection that reference was made to 
the fact that in regard to all the other terras and conditions of service there was 
uniforraity m the appellant’s establishment itself and so, it was thought that the 
Tribunal might have been justified m discouraging a departure from the said 
uniformity in respect of one item uz , earned leave It would thus be clear that 
this decis on does not lay down any general principle at all In fact, this deci 
sion emphatically brings out the point that in dealing with industrial disputes 
industrial adjudication should always resist the temptation of laying down any 
broad general or unqualified propositions Therefore we do not tbml. that the 
decision of this Court in the case of R B Diwa t Badrt Das^ is of much assis 
tance In that case the Court was dealing with an award pronounced by an 
Industrial Tribunal m an industrial dispute and the narrow question which the 
Court decided was that the Industrial Tribunal was not in error m not uphold 
mg the rule made by the employer on the 1st July, 1956 In the present case, we 
are dealing with proceedings arising under the Act and that means that considera 
lions which govern the present proceedings are not necessarily the same as those 
which would govern the decision of an industrial dispute brought before the 
Industrial Tribunal for its adjudication under the Industrial Pisputes Act 


Th* next decision to which Mr Setalvad has referred was pronounced by this 
Court in the case of Associated Cement Staff Union and another v Assoctated Cement 
Companyand oilers* Dunng tbccourscof the bcanogof this appeal, some 
arguments were urg-d before us on the question about the relation between terms 
and conditions of service governing working hours, leave and the like and the 
wages paid to the employees Mr Hamamurti who appeared for the respondents 
Conceded that the terms and conditions in regard to leave or working hours can 
be changed but he contended that the inacasc in the working hours or the 
reduction of earned leave should not be permitted to be introduced without 
taking into account the question about ibe consequent increase m the wage 
stmciure itseli, and it was with a view to combat Ibis contention that Mr Setalvad 
referred us to the decision in the Associated Cement Co » In that case the question 
of holidays, working hours and wages were all referred to the Industnal Trfbonal 
for Its decision The matter which arose for the decision of this Court in the 
appeals which were brought to this Court in that case was inter aha in regard 
to holidays The Tribunal had allowed 21 holidays whereas this Court reduced 
the number to 16 Dealing with the question about the normal working hours 
this Court observed that 


Once a carclujou about itc oorotai workiog hourr is reached after cons der ng ife 
optimum work ns houn OT a con Ccral on of all Ihe relevant factors industrial adjod cation 
cannot hes laic tog ve effect to Its conctos on merely because ihe workmen would have been 
en tied to more wages at overt me rates ifibc hours of nork had been liixed at l«s 


Mr Setalvad relies upon this observation But we thmk it would be unreason 
me to read this observation m isolation because in the very next sentence this 
Court has added that it is true that in lixiog the proper wage scale the question 
of workload and the matter of worktnghoo rs cannot be left wholly out of considera- 

1 /1963)2Saj 193 (1963)3SaR-930 
AIR. 1963 Sa 630 


2- (1964) 1 LX.J 12 AIR. 1964SC.9H 
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tion, though it further observed that many other factors including the need of the 
workmen, the financial resources of the employer, the rales of wages prevailing in 
other industries in the region, have all to be considered in deciding the wage-scale. 
It appears that in that case, the Tribunal itself had held that 21 holidays erred 
on the side of excessive liberality, and yet it did not reduce that nuniber. That 
is why this Court reduced the number of holidays from 21 to 16. This decision, 
in our opinion, does show that where industrial adjudication has to deal with an 
industrial dispute in relation to wage structure, working hours, and holidays, it 
must consider the problem comprehensively and in prescribing the working hours, 
and making provision for holidays and leave with or without pay amongst other 
relevant factors, the wages paid to the employees have no doubt to be taken into 
account. But these, considerations do not arise in the present proceedings, 
because what the appropriate authorities under the Act had to consider was 
whether two sets of Standing Orders should be permitted under the same establish- 
ment or not. 

The last case to which reference must be made is Guest, Keen, Williams 
Private Lid. P. J. Sterling and others.^ In that case, the Standing Order had* 
been certified under the Act prior to its amendment. The relevant Standing Order 
had relation to the aae of retirement of the employees under the establishmen m 
question. When the^Standing Order was certified, its fairness and reasonableness 
could not have been examined by the Certifying Authority. After it was certified, 
the employer sought to give effect to the age of retirenaeni in regard employees- 

who were already in its employment; and that gave rise to an P j J 

The employees who were already in the empIo:^ent of the empl y , _ 

that prior to the certification of the Standing Order there was 
raent in the concern and they urged that the were fit to dis- 

affect their right to continue in the employment so long ^ miestion arose 
charge their duties. It was in the context of this dispute that the 
as to whether the Certified Standing Order applied to LLal 

employees. The Labour Appellate Tribunal against whose decis o^ 
was brought to this Court by the appellant Guest, Wdl aras Pr vate^L^^ 

had held that the Certified Standing Order not apply to the^emp^ y^^^ 

were already in the employment of J® J cSified Standing Order 

expressed by the Labour Appellate Tnbunal s it was held 

could not affect the rights of 

that the question of prescribing an ^8® sJecial cffcumstances to which ^ 

in the proceedings before the Court and under the special circumsianc 

reference has been made in the judgment, it was g\ed°at 60 yeLs. 

annuationfor prior employees could be Lj^-matter^cameto this Court 

This decision again is not of any assistance, be of industrial adjudication 

from an industrial dispute which vvas the and all Uiat 

before the Industrial Tribunal and the Labour App workmen who had been 
this Court did was to fix an age of suP^f^." j. j-elevant Standing Order, at 
employed prior to the date of cnecial and unusual circumstances 

60, and that course was adopted nnder h p already pointed out, 

expressly stated in the course of the Orders can be certified under 

the question as to whether two sets of considered in that case. There- 

the provisions of the Act, did not fal well as the appellate authority 

fore, \vc are satisfied that the Certifying .jj-y modified Standing Orders sub- 
committed no error of law in refusing to cemiy i 
mitted by the appellant in the present 

The result is, the appeal fails and is Appeal dismissed,. 

Tr 
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THE supreme court OF INDIA ’ 

( Civtl Appellate Jurisdiction ) 

Present — P B Gajendragaoxar, Chief Justtce, K N 'WA^CJioo, 
V Ramaswami and P Satyanarayana Raju, JJ 

Tlie Management of the Syndicate Bank, Ltd . Appellant* 

V 

The Workmen Respondents 

Iniustml Dispult—Cmployer, a bank—Ordet oj tuafer of an emplqxu—Act m the sole discretm of lit 
Bant— Ao xnleference IndiiArial TfiEunflt vrtUu act e&n* mala Ma—Ftndtag ef mala fide — To bi baud n 
sa//icifnJ arid pjoper mdetue 

The Banks are entitled to deade on a comideratioa of the necessiues of banking busmsM whether 
the transfer of an employee should be made to a particular branch The management of the Bank u 
in the best position to judge how to diatnbutc its employees between the different branches. The 
Industrial Tribunals should be very careful before they interfere wth the orders made by the 
Banks in the discharge of their managenal functions 

But if an order of transfer is made mala fide or for some ulterior purpose like punishing an em 
ployee for his trade union activities the Industnal Tribonals should interfere and set aside such an 
order of transfer because the mile otcrcjae ofpowetu not considered to be the legal exercise of the 
power given by law 

But the finding of oula fide iho\i]d be reached only if there is sufEcient and proper midenee la 
support of such a finding Such a finding should not be reached capnciously or on fhmsy 
grounds 

The findmg of mala fide reached by the Tribunal cannot be susUined on the evidence in the 
present case 

Appeal by Special Leave from the Award dated the I8th January, 1964 of 
the Industrial Tcibuaal, Aadhra Pradesh, lo lodustiial Dispute No 32 of 1961 

M C Setabad, Senior Advocate {R V Pillai, Advocate with him), fof 
Appellant. 

M K Ramamurthl, R K Garg, S C Agam’al and D P Singh, Advocates of 
Mjs M fC Ramamurthl & Co, for Respondents 

The Judgment of the Court was delivered by 

Ramaswami, J— This appeal is brought, by Special Leave, from the award 
of the Industrial Tribunal, Andhra Pradesh dated 18th Januarv, 1964 m 
Industrial Dispute No 33 of 1963 and published in Gazette of India No 6, 
dated Sth February, 1964 

K. Veetaaua was employed as a Clerk by the Syndicate Bank Ltd fhete* 
inafter called the ‘Bank’) in the Vijayawada branch An order was made on 
2nd May, 1963 for the transfer of Veeranna from Vijayawada to a new branch 
of the Bank which was to open at Banganpalh Veeranna refused to join 
duty at Banganpalh and applied for leave on medical grounds Veeranna con- 
tinued to remain on such leave till I2th December, 1963 when the Bank had 
to post one Chandrasekhar from the Nandyal branch to the Banganpalh 
branch in place of Veeranna In June^ 1963 Veeranna was elected as Joint 
Treasurer of the Andhra Pradesh unit of the respondent’s Union Veeranna 
claimed that he was entitled to exemption from transfer under the Sastry Award 
and the dispute was referred for adjudication by the Government of India 
under section 10 (I) (d) of the Industnal Disputes Act to the Industrial Tribunal, 
"Hyderabad. The issue was 

“ Whether the transfer of K Veeranna a workman of Canara Industnal and Syndicaie Bank 
Xtd , from Vyaya-vvada to Banganpalh i* justified and if not, lo whal relief is the workman ecoUed ’ 


■OA. No 243 of 1965 
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I After hearing the evidence adduced by the parties the Industrial Tribunal 
t decided the issue in favour of the respondent’s Union and held that the 
Jhansfer of Veeranna was prompted by mala fide considerations and, there- 
^ fore, he was entitled to be retained at Vijayawada. 

,| , bsbalf of the appellant, Mr. Setalvad put forward the argument that 
I, the finding of the Tribunal is perverse and is not supported by any evidence 
I Md that the award of the Tribunal may, therefore, be set aside as being defective 
J inlaw. Incur opinion, the argument of Mr. Setalvad is well-founded and 
~l must be accepted as correct. The Tribunal has stated, in the first place, that 
- the order of transfer was mala fide because the Bank had framed charges 
I against Veeranna regarding a scheme of pigmy collections and the transfer 
I was an attempt to victimise Veeranna for the part he had taken in the dispute 
J between the Bank and the employees in this connection. It appears that the 
I Bank had framed charges against Veeranna in September, 1962 and the dispute 
J about the pigmy collections arose because the Reserve Bank of India, acting 
.1 under the provisions of the Banking Companies Act, objected to the payment 
of allowance to the employees of the Bauk by virtue of the Deposit Scheme 
j and therefore the Bank had to suspend the collection of deposits by members 
'I of its staff. It appears that Veeranna refused to surrender the Collection Cards 
■J etc. though he was asked to do so twice by the Bank by notice in writing. 
1 After the framing of the charges on 20th November, 1962 for indiscipline 
I an enquiry was held by the Bank and the charges were found proved against 
Veeranna. But the significant fact is that Veeranna was subsequently pardoned 
i by the Bank and no action was taken against him. Veeranna himself admitted 
I mhis deposition as follows: 


" There ■(vas a domestic enquiry and after the enquiry the recommendation tvas that I shall be 
Qisrrussed but the Managing Director pardoned me.” 

u is, therefore, clear that the dispute concerning pigmy deposits was settled 
between the Bank and the workmen'' on 20th January, 1963 on which date 
fte parties to the settlement agreed to refer the dispute to the Industrial 
Tribunal. It is far-fetched to say that there is any connection between that 
dispute and the order of transfer made on 2nd May, 1963. The second 
reason given by the Tribunal is that Veeranna was Joint Treasurer of the Provin- 
cial unit of the All India Union and the transfer was made by the Bank as the 
Bank wanted to victitnise Veeranna and to deprive the Union of bis se^ices as 
an office-bearer of the Union. But it is the admitted position that Veeranna 
■was eketed to the office of Joint Treasurership in June, 1963 i.e., about a month 
wer his transfer order was issued and the Bank could not have known at e 
tirneof making the order of transfer that Veeranna would be elected as the 
Joint Treasurer of the Union. It is, therefore, not possible 
Jaith to the Bank in making the order of transfer of Veeranna. The tmrd ^on 
given by the Tribunal is that there was an a^omative person wz.. Balararaiah 
Chcfty ^vho could have been transferred to Banganpalli m pla 
but the alternative arrangement was not deliberately made Halaramiah 

^^orced to go to Banganoalli It appea’-s from the evidence that Balaramiah 
Chetty made an application on 24th April, 1962, for tmnsfeyo Roichuti^ or 
Sanganpalli but at that time he was working at j ThSore^ S 

Area I for the purpose of remuneration under ll*® ^ , , u-YeUnd to continue 

the event of transferor Balaramiah Cbetty the Bank Sifsubsti- 

Paying him the Area I remuneration and would also ^ ^ remune- 

tute in Madras at the same rate. The post at Bang P ^^y^gration area, such 
ration area and the transfer of someone from a simiW remun 

would have involved on condition that he should 

'had, therefore, offered to transfer Balaramiah y desired to be 

oe prepared to receive the remuneration or Ti„t.,T,imiah Chetty the transfer 
posted. As this condition was not acceptable o Balaram.an 
'Order was issued to Veeranna on 2nd May, ivoj. 


s cj— 63 
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Lastly, the Tnbunal has stated that Vceranna was under an apprehension 
that on account of the transfer he would be deprived of a special allowance of 
Rs 20 which was payable to him under the Desai Award There is no substance 
in this point because the Bank has said that Veeranna was posted as a Clerk 
at Banganpalli in the same scale of pay and was entitled to the same allowance 
as be was drawing at Vijayawada It is also staled by the Bank's witness before 
the Tribunal that Veeranna would be paid Rs. 20 allowance even at Banganpalli. 
Having analysed the evidence in this case, we arc of opinion that the finding of 
the Tribunal that the transfer of Veeranna is mah fide is not supported by 
any evidence and it is, therefore, perverse and defective in law. There is to 
doubt that the Banks are entitled to decide on a consideration of the necessitici 
of banking business whether the transfer of an employee should be made to a 
particular branch. There is also no doubt that the management of the Bank is 
mthe best position to judge how to distribute its employees between the differ 
ent branches We are, therefore, of opinion that Industrial Tribunals should be very 
careful before they interfere with the orders made by the Banks in discharge 
of their managerial functions It is true that if an order of transfer is made mda 
fide or for some ulterior purpose, like punishing an employee for his trade umoa 
activities, the Industrial T^bunats should interfere and set aside such an order 
of transfer, because the mala fide exercise of power is not considered to be the 
legal exercise of the power given by law But the finding of mala fide should 
be reached by Industrial Tribunals only if there is sufllcient and proper evidence 
in support of the finding Such a finding should not be reached capriciously 
« on flimsy grounds as the Industrial Tribunal has done in the present case, 
1 nis VI w is borne out by the decision of this Court in Bareilly Electricity Supply 
Co , Ltd V Sirajuddm and others * 


^ J and set aside the order of the Industrial 

January, 1964 and bold that transfer of Veeranna freo 
tSK .t* jusufiedand the issue referred to the Industrial 

as to cosw ^ answered m favour of the Bank There will be no order 


V S 


Appeal allowed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

PMsmT,-A K S«1KAE, K N Wanchoo and J R. Mudholkae, H 
AddankiNarayanappa and another _ AppeUsnts* 


Bhaskara Klishnappa (dead) andlhcreafterhi. hetrs and others topWenU 

^ • >pad,p,xr- ,0 th, „tK’ 

1932), lec/jee as' ar'roperrj’‘Ao(r6ee.^,e. to executant— Parmershlp Ad 


by A (a pailnet) recorded Ibefact Iba' IK 
parlnerthiphad comelo an^, that Abad siven up ho ahare fa the 'niachme etc and the 
-rer** to the other partner D atone coropletely by wy 


business ’ and the same had been 
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,of adjustment and also recited that A had been given certain immovable property (trading asset) 
of the business by B. It was not registered. On the question of the validity of the document. 


j Held, from a perusal of the provisions of section 48 of the Partnership Act (IX of 1932) it is 
(dear that whatever be the character of the property brought in by the partners or acquired in 
j the course of the business it becomes the property (trading assets) of the firm; a partner is 
I entitled only to his share of the profits, if any, accruing and upon dissolution to a share in the 
, moneys realised which represents the value of the property. A partner, on retirement is entitled 
only to get hb share of the partnership assets, as on the date of retirement, realised and conver. 
ted into money after a deduction of the liabilities and prior charges. He has no rights in 
immovable properties as such. 


The karar in the instant case cannot be said to convey any immovable property by a partner 
to another expressly or by necessary implication. The recital that some immovable property had 
been given to the retiring partner had already taken place. It does not require registration for 
its validity. 

Gopal Chetty v. Viraraghavachariar, L. R. 1922 A.C. 1 ; 43 M.L.J. 305: 1.L.R. 45 Mad. 378 
(P.C.), relied on. 

Samitvier v. Ramasubbier, (1931) 60 M.L.J. 527: I.L-R. 55 Mad. 72 and Jobarmul s. 
Tejrom Jagrup, (1893) I.L.R. 17 Bom. 235, not approved. 

Appeal by Special Leave from the Judgment and Decree dated the 8th Decem- 
ber 1958 of the Andhra Pradesh High Court in Second Appeal No. 845 of 1953.t 

Alladi Kuppuswanti and R. Gopalakrishnan^ Advocates, for Appellants. 

N.C. Chatterjee and S. G. Patwardhan, Senior Advocates, S. Balakrishmn, 
Advocate and i?. T 72 /agflrq/OT, Advocate for N»S, Mcni, Advocate, with them, 
for Respondents Nos. 4, 7 and 8. 


The Judgment of the Court was delivered by 

Mudholkar, J.—ln this appeal by Special pave from a judgment of t^he 
High Court of Andhra Pradesh the question which arises for f 'Jjr 

ther the interest of a partner in partnership assets comprising of movable as well 

asimraovable propert? should be treated as e or immovable 

the purposes of section 17 (1) of the Regisption Act, 1908. m 

this way. Members of two joint Hindu families, to wh m pj ;ntn 

convenience as the Addanki family and the Hhaspra family, 4 9 

partnership for the purpose of carrying on business of hulling rice 

groundnuts etc. Each family had half share in that families. 

partnership consisted, among other things, p some pn s were acquired” 

Puring the course of the business of tp “of the Addanki family 

by the partnership. The plaintiffs who two members of the 

instituted a suit in the Court of Subordinate Judge, Chittoor on 4tn jvaarcn, 

for the following reliefs: ^^rendants 10 

, , “ (a) for a declaration that the suit Pro.P?“'“r,2je same toto four equal shares, one share 

to 14 and defendants! to 9 equally, ^ of the same into two equal shares to bo 

to be delivered to the Plaintiflfs or for a divis on ot 

delivered to the plaintiffs and the defendants plaintiffs and defendants 

(b) or in the alternative dissolving the p other hand directing accounts to be 

10 to 14 on the one hand and defendants! to 9 on m 

taken ; , , <5 to render accounts of the income of the sm( 

(cl directing the defendants 1 to ^ 

properties: . ^ the suit to the plaintiffs ; 

(d) directing the defendants 1 to 9 to pa , pt jp the circumstances of the case. 

(e) and pass such further relief as may -lointiffs made all the members of the 

It may be mentioned that in tbeir sm . P ^ Ijjose me mbers of the Addank i 
Bhaskara family as defendants an£alfoj£^J^l 

I7I^5ST^W.R.300 (F-B.) 
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family who had not joined as plaintiffs We are concerned here only with IW 
defence of the members of the Bhaskara family. According to them the partnershiip 
was dissolved in the year 1936 and accounts were settled between the two farafliei^ 
In support of this plea they have relied upon a karar executed in favour rf 
Bhaskara Gurappa Setly, who was presumably the karta of Bhaskara family by 
five members of the Addanki family, who presumably represented all the member* 
of the Addanki family Therefore, according to the Bhaskara defendants,* the 
plaintiffs had no cause of action Alternatively they contended that the suit was 
barred by time In the view which we take it would not be necessary to consider 
the second defence raised by the Addanki family. 


The relevant portion of the karar reads thus 

“ As disputes have arisen in our family regarding partition, it is not possible to carry on the 
business or to ffake investment in future Moreover yoli yourself have undertaken to discharge 
tome of the debts payable by us in the coastal pans m coonectroo with our private busiocsL 
Therefore, from this day onwards we have closed the joint business. So, from this day oowardi, 
we have given up (our) share m the machine etc . and in the business, and we have made over 
the same to you alone completely by vray of adjustment You yourself shall tany on tbe 
business without ourselves having anything to do with the profit and loss Herefor, you haw 
given up to us the properly forming our VenlcatasDbbayya‘s share which you have purchased ani 
delivered possession of the same to us even previously In case you want to execute and deliver 
a proper document in respect of the share which we have given up lo you, we shall at your own 
expense, execute and deliver a document registered ” 


This documeot on its face shows that the partnership business had come lo an 
end and that the Addanki family had given up their share in the "fliachine etc, 
m the business” and had made it over to the Bhaskara family It also recites the 
fact that the Addanki family had already received certain property which was 
purchased by the partnership presumably as that family's share in the partnership 
assets The argument advanced by Mr Alladi Kuppuswarot is that since the 
partnership assets included immovable property and the documeot records reliu* 
quishment by the members of the Addanki family of their interest m those assets, 
this do'*umeflt was compulsorily registrable under section 17 (1) (c) of the Registra 
registered it is inadmissible m evidence to prme 
tnc dissolution of the partnership as well as the settlement of accounts 


Direct cases upon this point of the Courts in India are few but before we examine 
them It would be desirable to advert to the provisions of the Partnership Act itself 
nearing on the interest of partners id partnership property Section 14 provides that 
subject to contract between the partners the property of the firm includes all properly 
originally brought into the stock of the firm or acquired by the firm for the purposes 
i/° ^ business of the firm Section 15 provides that such property 

shall ordinanly be held and used by the partners exclusively for the purposes of 
♦Va Though that is so a firm has no legal existence under 

and the partnership property will, therefore, be deemed to be held by 
the partners for the business of the partnership Section 29 deals with the rights 
action (I) provides that such a 
transferor partner but he would 
transferor and that he will be 
bound to acapt the account of profits agreed to by the partners Sub-section (2) 
K of ‘he firm or upon a transferor-partner ceasing 

fS transferee would be entitled asagainst the remaining partner 

in5 ^ u *o h'S transferor was entitled 

and will also be entitled to an accountas from the date of dissolution Section 30 
deals with the case of a rnmor admitted to the benefits of partnership Sneb 

minor is given a right to hi$ share of the property of the firm and also a nght 
to a share 10 the profits of the firm as may be agreed upon But bis share will be 
liable for the acts of the firm though he would not be personally liable for them 
Sub-section (4) however, debars a minor from suing the partners for accounts or 
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for bis share of the property or profits of the firm save when severing his connec- 
pn with the firm. It also provides that when he is severing his connection with 
be firm the Court shall make a valuation of his share in the property of the firm. 
Sections 31 to 38 deal with incoming and outgoing partners. _ Some of the con- 
Kquences of retirement of a partner are dealt with in sub-sections (2) and (3) of 
action 32 while some others are dealt with in sections 36 and 37. Under 
lection 37 the outgoing partner or the estate of a deceased partners in the absence 
a contract to the contrary, would be entitled to at the option of himself or 
.T.’iis representatives to such share of profits made since he ceased to be a partner 
pmay be attributable to the property of the firm or to interest at the rme oisix 
per cent, per annum on the amount of his share in the property of the firm. The 
Subject of dissolution of a firm and the consequences are dealt within Chapter 
JYI, sections 39 to 55. Of these the one which is relevant for this discussion is 
;‘|Section 48 which runs thus : 

r| “la settling the accounts of a finn after dissolution the following rules shall, subject to 
•jJIreement by the partners, be obsen’ed: 

(o) Losses, including deficiencies of capital, shall be paid first out of profits, next out of 
|Opitaland, lastly, if necessary, by the partners individually in the proportions in which t ey 
■} entitled to share profits. 

I, , (b) The assets of the firm, including any sums contributed by the partners to make up 
Mficiencies of capital, shall be applied in the following manner and orden— 

(0 in paying the debts of the firm to third parties ; 

(//) ip paying to each partner rateably what is due to him from the firm for 
1 Mvances as distinguished from capital ; 

(.Hi) in paying to each partner rateably what is due to him on account of capital ; 

., (iv) the residue, if any, shaU be divided among the partners in the proportions in which 

Hity were entitled to share profits.” 

From a perusal of these provisions it would be abundantly clear that whatever 
be the character of the property which is brought in by the partners when 
fte partnership is formed or which may be acquired in the course of the business 
of the partnership it becomes the property of the firm and what a partner 
entitled to is his share of profits, if any, accruing to the partnership 
realisation of this property%nd upon dissolution of the partnership to a share m 
, the money representing the value of the property. _ No doubt, since a 
Jegal existence, the partnership property will vest in all the partners an , 
sense every partner has an interest in the property of the Partnership Dunng h 
subsistence of the partnership, however, no partner can deal 
the property as his own. Nor can he assign his interest in a specific item o 
partnership property to anyone. His right is to obtain such profits ^ any 
0 his share from time to time and upon the ‘dissolution of the fim to ^ jhare 
in the assets of the firm which remain after satisfying 1 abilit es ou 
c ause (a) and sub-clauses (f), (») and (/«) of clause (6) of section 48. It has 
stated in Lindley on Partnership 12th ed. at p. 3/o. 



Misstatement of law is based ^ °whereTt°p. 68 h haJ been 

Courts. One of these is Rodriguez v. Speyer Bros p 

bserved. , nnv definite share or interest in that 

“ When a debt due to a firm is got in no ^fappifod, together with ‘hf Cher =«ets 

; his right is merely to have the money his share of any surplus there may be 

>n discharging the liabilities of the firm, and to recede n 

Wten the liquidation has been completed. 

I. L.R.(191P)A.C.59. 
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AM D°n mn"* toion was substquml lo the cnaclment of the English Partnership 
Act of 1890 pen in several earlier cases, as for instance, Darby v Da, 6, : 
i JnOs ™ TiKl was a case where two persons purchaW 

them h M w‘lh their joint monies for the purpose of convening 

oliTaSon ,he?e» h* ; was a convcrsion of the property purchased out and 
MMe Sd “P partners his share in the part of the unrealised 

llamTvice aaSrotr“a.T»l 

specia?tonlraa” *?n°rnnw°?^h '*’!!* —Lord Thurlow was of opinioa that i 

that decision Lo^ Sn land into personality and Sir W Grant foIlo«wl 

'niurJow 8 deasm expressed his opinion that Lord 

conversion out and om Md l.rr cK,r»^^'’‘^'T^^ >" “«* ‘ha‘ there was 

Bame way That is the stat^of the amh^S *“ 

reference to p^n^l« wir«tab/ishe^if^/r* looking at the matter with 

purpose of their trade and oav for 11* !vn»^f Pa^ners purchase land merely for the 
the property personality, and^ffects a Wnlm.on oKd out 
He then observed 

W Grant in />afAlMWnfiaufAv*^F«wfc^^ Eldon m CroH-jAiiy v Cdhns* and by S r 

the partnership property which of*acb partner to insist on a sale of all 

as stringent as*^ a sS'eSrTct would ^ h'' of parinersMp isjurt 

why should It not apply to all kind? nf applies to ordinary stock in trade 

purpose of carrying on their P^openy’ Suppose that partner*, for the 


deoded inff tegulatethe mati 

cecided in EVerVaM/iAaifgA V FenwM* 

the decision because of the argument that 

but for section 22 

such^i^^®* of a deceasedpartner be de«T^^i« " betw-cen the real and personal 

‘uconsistent with the Personal and not real estate unless indeed 

T”® wnflictiDg the parties Although the deasions 

°^er the others and all d**"? *° favour of the foregoing conclusion 

. Act, 1890. which wntaSVf^lJi.D?’,^^^ P°'“‘ been removed by the 

rcpraci!L*’i intentioJl partnership properly, it shall, 

IS^l I A°^^**”*^4partne^ndabc.l^^ ®* partners (including the 

executors or administrators as pmonal o? of a deceased partner and his 

Even m a still earlier raovabJe and not real or heritable estai? " 

account of the a person attempted to obtain an 

andit was objected that there w-y/ ° Ihe ground that it was partnership property 
required Dealing with it the siting, such as the Statute of Frauds 

. t^ra Chancellor observed 

^^ent for land the*que$u °a the^ th^ “ partnership The subject being an 

operation of law The question of “ resulting trust for that partnership 

i ssn, upon , 1 . If b, ,a„j nreunSS^^' J”™! ? f*"' aod at ir Ihcie w>i « 

nt isaces iti3«tabluhcd as afa«lhatth«e persons vvre 

I (I8!6) 61 E R. ?J2. ;) 

218 * 
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partners in the colliery, in which land was necessary to carry on the trade, the lease goes as an 
incident. The partnership being established by evidence upon which a partnership may be 
found, the premises necessary for the purposes of that partnership are by operation of law held 
for the purposes of that partnership.” 

It is pointed out by Lindley that this principle is carried to its extreme limit by 
Vice-Chancellor Wigram in Dale v. Hamilton \ Even so, it is pointed out that it 
must be treated as a binding authority in the absence of any decision of the Court 
of Appeal to the contrary. 


It seems to us that looking to the scheme of the Indian Act no other view can 
reasonably be taken. The whole concept of partnership is to embark upon a joint 
venture and for that purpose to bring in as* capital money or even property includ- 
ing immovable property. Once that is done whatever is brought in would cease 
to be the exclusive property of the person who brought it in. It would be the 
trading asset of the partnership in which all the partners would have interest m 
proportion to their share in the joint venture of the business of partnership. The 
person who brought it in would, therefore, not be able to claim or exercise any 
exclusive right over any property which he has brought in, _ much less over any 
. other partnership property. He would not be able to_ exercise his right even to 
the extent of his share in the business of the partnership. _ As already stated ms 
right during the subsistence of the partnership is to get his share of pronts irom 
time to time as may be agreed upon among the partners and after the disso u 
of the partnership or with his retirement from partnership of the ° , 

share in the net partnership assets as on the date of dissolution or re ir 
after a deduction of liabilities and prior charges. It is true that even 
subsistence of the partnership a partner may assign his share to aiiother. in max 
case what the assignee would get would be only that .P, assisnor 

section 29 (I), that is to say, the right to receive the share of 
and accept the account of profits agreed to by the partners. 
decisions ofthe High Courts onthepoint. In tbefew that there are the prepo^^^^^^ 
ating view is in support of the position which we have stated. In 
Tejram Jagrup^ which was decided by Jardine and Telang, ., of any 

the view that though a partner’s share does not indude any speci p 
specific item of partnership property, still where the partn P ^ property 
immovable property, such share does include an to such 

and, therefore, every instrument operating to create or V to this con- 

share requires to be registered under the Registr^ion Act. ^ / - ^he fifth 

elusion L mainly purported to rely fiP^nan observation confined m^ 
edition of Lindley on Partnership at p. 347. This obse editions 

m the present edition of Lindley’s Partnership nor i , available, 

which were brought to oUr notice. The 5th ^ jc that the “doctrine 

The learned Judge after quoting an earlier state^n partnership 

inerely kmounts to this that on the death of a partnc^is snare m 
property is to be treated as money, not as land say . ^ ^ parincr— 

. “ This obviously would not affect operaffon till h's death (P- 348)— or 

t.'Ddley, L J., says in so many words that U has P _ debtors.” 
against parties strangers to tlic partnership, e.g; neerned would be 

While it is true that the position so far ■F^S%ven^ James, V. C., has, as 

different it may be pointed oUtthatm Forbes v. 

quoted by the learned Judge, said : acquired by a 

‘‘It has long been the settled property” 

partnership for partnership purposes Ontb bertvecn ihe real P g,,; - 

<0 the contrary) is, as between ‘be partnws ana a as legal ass 

and devolves and is distributable and app 


1 riR/'.fii R 
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SO WJth great respect, the words 


his opinion thus 


• To Uy down that the three letters in nuestioo which tol ^erally 'J', 

but rather disposals of a share In a partnersbj^p of which the business is money lend g 
mortgage securities merely incidental thereto 

The view of Tclang, J , was not accepted by the Madras High Court in Chtml 
Venkataratfiam v Subba Rao » The learned Judges there dg^ussed aU 
the Enghsh decisions as also the decision in Sudarsamm Maistn^ Narasmnum 
Maistri* and Gopala Chetty v Vijayaroghaxacharior* and the 
Jardine, J , in Johamal s case* and held that an unregistered deed of release oy a 


out that though a partner may t>. - — , , - . 

no light to ask for a share m the property btit only that the partnership Wstnesi 
shonld be wound up including therein the sale of immovable property and to ass 
for his share in the resulting assets Ihis decision was not accepted as la^ng 
down the correct law by a Division Bench of the same High Court in *"^*'^*% ^ 
Ramasubb^er * The learned Judges there relied upon the decision in A^hM orin v 
Munn* JO addition to the opinion of Telang, J , and also referred to the decision 
in C?wy V Smith' incoming to a conclusion contrary to the one in the cariiM 
case It may be pointed out that the learned Judges have made no reference to 
the dcCTSion of the Pnvy Council in Gopala Chetty s case' though that was one 
of the ^cisions relied upon by Philips, J , in the earlier case In so far as 
Ashworth's case* is concerned that was a case which turned on the provisions of 
the Mortmain Acts and is not quite pertinent for the decision on the point whicn 
was before them and which is now before us In Cray v Smith'' Kckewich J , 
held that an agreement by one of the partners to retire and to assign his share m 
the partnership assets including immovable property, is an agreement to assign 
an interest m land and falls within the Statute of Frauds The view of 
Kekewich, J , seems to have received the approval of Cotton L J ,one of the Judges 
of the Court of Appeal, though no aigument was raised before it challenging 
correctness It may, however, be observed that even according to Kekewich, J » 
the authorities (Fbj/e/- V Hale^zni Dale v ffamiltort*) establish that one may 
have an agreement of partnership by parol, notwithstanding that the partnership 
is to deal with land He, however went on to observe 


• Butt t does ool seem to me to follow that an agreemest foribe dissoJution of web a 
partaenbip need not be expressed in wnting or jaiher that there need rot be a memorandum of 
tbe agreement for dissolution when ore of the terms of the agreement, either expressly or by 
necessary implication is that the party sought to be charged must part with and assign to 
an interest in land 'That seems to me to give nse to entirely different consideration fa 


738 


149 


378 


I (1926) 51 M U 410 IlJt 49 Mad 
(1902) 11 M LJ 353 I I_R 25 Mad 
L.R 0922)1 A.C 488 IL.K 45 Mad 


4 (1893)fL.fL17porm235 


5 (1931)60MI>J 527 IL.R 55 Mad 72. 

6 (1880) 15 Ch D 363 

7 (1889)43 Ch D :^8 

« O8CO)5Ves 308 , 

9 (1846) 5 Hare 369 on appeal to {I847J 
2Ph 266 
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one case you prove the partnership by parol ; you prove the object, the terms of the partnership,, 
and so on. But in the other case it is one of the essential terms of the agreement that the party 
to be charged shall convey an interest in land, and that seems therefore to bring it necessarily 
within the 4th section of the Statute of Frauds.” 

In the case before ns, as also in Samuvier^s case^ the document cannot be said to 
convey any immovable property by a partner to another expressly or by necessapr 
implication. If we may recall, the document executed by the Addanki partners m 
favour of the Bhaskara partners records the fact that the partnership business has 
come to an end and that the latter have given up their share in “the machine etc., 
and in the business” and that they have “made over same to you alone complet^ 
by way of adjustment”. There is no express reference to any immovable prope^ 
herein. No doubt, the document does recite the fact that the Bhaskara tamily 
has given to the Addanki family certain property. This, however, is merely a 
recital of a fact which had taken place earlier. To cases of this type_ the obse^^ 
tions of Kekcwich, J., which we have quoted do not apply, mie vmw ta ^ 
Samuvier’s case'^ seemed to commend itself to Varadachanar, Tnirumaapp 
v. Ramappa^ but he was reversed in Ratnappa v. Thirumalappa. 

We may also refer to the decision of a Full Bench in 
Pershad v. Sham Sunder and others,^ in which Cornelius, J., has discus ed , 
the decisions we have earlier referred to, in addition to several others a 
the conclusion that while a partnership is in existence, no partner can p 
any part of the assets of the partnership as belonging to him alone. ^ 
mining the relevant provisions of the Act, the learned Judge observe . 

“ These sections require that the debts and liabilities should °partner of 

property and thereafter the assets should be applied in r^^^^hle pay , , g^ondly on 
what is due to him firstly on account of advances as .iP fj-p partners It is 

account of capital, the residue, if any, being divided rateebly amo^ ^ pfrtnersbip as a 
obvious that the Act contemplates complete liquidation of ^ of the firm^and it 

preliminary to the settlement of accounts between partners “PO" Partnership Act, and 

will, therefore, be correct to say that, for the purposes of S3r is, in the 

irrespective of any mutual agreement between the partners, ® all realbed and 
wordsof Lindley: ‘ his proportion of the Partnership assets after they have be^^^ 
converted into money, and all the partnership debts and liabilities have oeen y 
discharged’.” 

This indeed is the view which has commended itself to trt. ...tc in Tn re' 

Mr. Kuppuswamy then referred Us to two decisions Commissioners ® 

Fuller’s Con/ract® and Burdett Coutts v. Inland Revenue Commss^ 
and on the passage at pages 394 and 395 in Bindley s a ners p upon deal 

‘‘Form of Transfer” in support of his argument. 

with contracts with third parties and n^with agreemen ^ case 

concerning retirement or dissolution. The passage fro y fQj.e not in 

where there is an actual transfer of immovable property and is, tnereiore, 

Mr. Chatterjee brought to oUr f^^re^^with tim'view taken^ln those 

those we have adverted to in support, which agree nmlimin v. Bhani Ram 

cases. He has also referred to the decisions m r not think it 

Rrahmin’’ and Firm Ram Sahaymallv. what we have already said 

necessary to discuss them because they do not add to what we 

in support of our view. dismiss the 

For these reasons we uphold the decree of the lo 
appeal with costs. dismissed. 


K. G. S. 


1- (1931) 60 527; I.L.B. 55 Mad. 72. 

2- A.I.R. 1938 Mad. 133. 

]■ A.I.R, 1939 Mad. 884. 

A.I.R. 1947 Lah. 13 (F.B,). 

S.C.J.— 64 


5. I..R- (1933) Ch.D- 652. 

6. (1960) 1 1937 * 

7 ILR. (1946) I Cal. )9i' 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdictioo ) 

Present:— K Subba Rao, M HidayatULLah and R S. Bachawat, JJ 
Everest Apartments Co-optiativc Housing Society Ltd , Bombay Appellant* 

V 

The State of Maharashtra and others . Respondents 

Maha/oshxra Co^peratli'e SOtteties AetiXXIV of i96l), se£ttons23 13) and iSA-^Scope 
of section 154 — Finality of order under section 23 {3) irhether subject to section 15A— Power under 
section 154 */ can be exercised on application byaparty 

The fioality under section 23 (3) of the Maharashtra Cooperative Societies Act of an order 
made under section 23 (2> is subject to the revtiional powers cooferted on the State Government 
under section 154 of the Act There is no doubt that section 154 is potential but not compulsive 
Power IS reposed in Govcroment to intervene to do justice when occasion demands it and of 
the occasion for Its caercise Government umadethesolc judge Tbispower can beexerclsed 
in all cases except in a case m which a simitar power has already been exercised by the Tnbunal 
under section 149 (9) The exception was considered necessary because the legality or the pro- 
priety of an order having once been considered, it would be an act of supererogation to conudet 
the matter twice It follows that Government can exeicise its powers under section 154 in all 
cases with one exception only and that the finality of the order under section 23 (3) does not 
Kstrict the exercise of power uod« section 154 The word * fioal*' in section 23 (3) m the 
context means that the order is not subject loan ordinary appeal or revuioo but it does not 
touch the tpecial power legulativcly coofetred oo CoverntneDt by section 154. 

It caooat also be contended that theaction by Government under teciion 154 is mteaded 
to be on its own motion and not by application by a party As Government is not compelled 
to take action unless It thinks fit, the party «bo moves Oovernment cannot claim that be base 
nght of ipp'al or revision Out that does not m-aD that a party is prohibited from moving 
Oovemmeot by an apphcatioo to exercise the power conferred under section 154 

Appeal by Special Leave from the order dattd the 30th June, 1965 of the 
Bombay High Court m Special Cml Application No 1027 of 1965 

SV Cupfe, Solicitor-General of Jndia (iV.Ar Arwu’C/tt, Advocate, with him), 
for Appellanl. 

Niren De, Additional Solicitor-General oflndia (B R.G AT. Aehar, Advocat®, 
■with him), for Respondent No 1. 

The Judgment of the Court was delivered by 
Vidaiyxiidhsln, J — 5ai “apiAs/i Vy Leave 'we art nt/i 

cemed with the merits of the controversy between the appellant and the fourth 
respondent, who are the contesting parties, because only two short questions 
of law arise for our decision The appellant is a registered Co-operative Housing 
Society, registered under the Maharashtra Co-operative Societies Act, I960 
(XXIV of 1961) The Society was promoted by two individuals for the 
construction of a block of flats m Bombay. Sbivdasani (respondent 4) claims 
to have paid the entrance fee, share money and other demands and complmns 
that his membership was wrongly rejected by the Society The Society denies 
these statements and the claim Wc arc not concerned with the details of 
this dispute What we are concerned with is this On being informed of the 
rejection of his application for membership, Shivdasam filed an appeal under 
section 23 (2) of the above Act, which was heard and decided in his favour by 
the District Deputy Registrar, Co-operative Societies, Bombay. The Soci^ 
filed an application before the State Government for revision purporting to b« 
Under section 154 of the Act Tins application was rejected The Society was 


*CA No I of 1966 


18th January, 1966 
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intimated this result by the Under Secretary to the Government of Maharashtra 
(Agriculture and Co-operative Department) and the communication (CAR/1054/ 
426690/C-42, 17th May, 1965) was as follows ; — 

Sir, 

I SV3 directed to state that following the hearing to you by the Deputy Secretary of this 
Department on lOth March, 1965, in connection with the subject noted above, a note was received 
in this Department from Shri M. G. Mani, Advocate wherein it was claimed that though an 
order was final under section 23 (3) of the Maharashtra Co-operattve Societies Act, 1960, Govern- 
tnent had inherent revisionary powers under section 154 of the said Act to entertain such 
representations against such an order. I am to inform you that the matter has been examined 
by Government and to state that in such cases orders given under section 23 (3) are final and 
Government has no revisional jurisdiction in such a matter. 

Yours faithfully, 

Sd./- (D. A. Ekbote) 

Under Secretary to Goternment' 


The Society filed a petition under Articles 226 and 227 of the Constitution 
in the High Court of Bombay which was also rejected (S,C.A. No. 1027 of l^y^ 
30th June, 1965). The High Court passed a short and laconic order which 
reads ; 

“Government right in declaring no jurisdiction. It is wrong to say 
withdrawn the application voluntarily. Attitude of the Society unjust ^dniittedb tee ^moters 
were members of Everest Co., and they v/anted Bs. 3, 000/- from each one for theros v 

Societies are not meant for sdf-aggrandlzement. 

No ground to interfere. 

Rejected^’. 

It is against the last order that the present appeal has been brought ® 

first question is whether the Government is right in law in rieclimng 

because it has "no revisional jurisdiction in such a but before 

this question depends upon the construction of sertion 

we attempt it, we shall say something about the Act and the p 

cable to this case. 

The Maharashtra Co-operative Societies Act, dev^loi:^ 

Co-operative Societies Act, 1925 was ppsed ^Maharashtra.^^ It deaE 

ment of the co-operative movement m ® is to prowde their 

among others, v/ith housing societies, the object of " obiects^the promo- 
members with dv/elling houses. Every society having members or of the 
fion of the economic interests or general , which is’ wonomically 

pnblic, in accordance v/ith co-operative pnncipte ^ ^ obtain certain 

|ou^ may register under the Act. of Co-operative Societies, 

■benefits. The State Government appoints a ° or more persons 

who has numerous powers under the of the Registrar upon 

to assist him and may confer all or/"/ rMistration of societies and all 
them. Chapter II of the Act then f /S with members and their 

matters connected therewith. Chapter HI f „ who may become a 
rights and liabilities. Section 22 in that Copter ^ ^ 
member of a society and by its second sub-se J? ^ ^ „ 

‘■22. Person who may become member.— (1) „r n ccielv Ihc decision (whlHhe 

(.2) Where a person is refused ^^mission as a membc_^ *'’®vhi'c)ic° r* is 

varans therefor) shall be communiralcd to that person vim^.^ admiwion,— "hidic- 

decision, or within three months from the date of th PP 
earlier.” 


. "23. Open membership.- (1) No sodctyliall. 

membership to any person duly qualified tlicrcior m 


Section 23 then gives a 
admission. It provides 
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(2) Any person aggrieved by the dedston of a society, refusing him admission to its 
membership, may appeal to the Registrar. 

(3) The decision of the Regatrar in appeal, shall be final and the Registrar shall com* 
municate bis decision to the parties withm fifteen days from the date thereof 

Tb« appeal of Shivdasam was made under the above scctioo. After the 
order in appeal was passed by the Registrar, the Society moved the State 
Government under section 154 to exercise its powers under that section. It reads; 

“154. Power of State Government and ResMrar to call for Proceedings of Si&oriinM 
Officer and (o pass orders thereon —The State Gos-emment and the Registrar may call for 
and examine the record of any inquiry or the proceedings of any other matter of any officer 
subordinate to them, except those referr^ to in sub section (9) of scctioo 149 for the purest 
of satisfying themselves as to the legality or propriety of any decision of order passed, and « 
to the regularity of the proceedings of soch officer. ]f in any case, it appears to the State 
Governmeot, or the Registrar, (hat any decision or order or proceedings so called for sbowi 
be modifi^, annulled or reversed, the State Goveroment or the Registrar, as the case may be, 
may after giving persons affected thereby an opportunity of being heard pass such order there- 
on as to It or him may seem jtu(.” 

The State Government held that it had oo jurisdiction as orders given under 
section 23 (3) were final Two questions arise here: (/) Is the finality under section. 
23 (3) subject to section 154, and (ti) Has a party a right to move the State 
Government under section 1541 


Mr. Niren De defending the order of the State Government as well as that of 
the High Court, admits that the State Government has been given a power to 
call for and examine the record of any inquiry or the proceedings of any other 
matter of any officer subordinate to it, exc^t those referred to in sub-section (9) of 
section 149, and that as the present is not a matter under section 149 (9) the 
power could be exercised by Government for the purpose of satisfying itself as to- 
the legality or propriety of the order. In other words, he does not contest that the 
finality suted by section 23 (3) does not affect the power of the State Government, 
In making this submission he is clearly right. JThe Act has provided for appeals 
in other sections and the decision on appeal is stated to be final. Yet the power 
of superintendence is given to the State Government in general terms in respect 
of any inqmiy or proceeding With only one exception, namely, the proceedings 
of the Maharashtra State Tribunal, when the Tribunal calls for and examines the 
record er any proceeding m which an appeal lies to it, for the purpose of 
satisfying Itself as to the legality or propriety of any decision or order passed. 
By mentioning one specific exception to the general power, the Act has indicated 
an intendon to include every other inquiry or proceeding within the action by 
Goveraraent as contemplated by sectioa 154. Mr. De. however, contends, firstly, 
that the action by Government is intended to be on its own motion and not by 
application, and secondly, that the power need not be exercised unless Govern- 
ment itself feels that its exercise is necessary. He refers, by way of contrast, to- 
the opening words of section 150 where provision js made for review of orders of 
the Tribunal in these words: 


Review of orders of Tribunal. — (I) The Tribuoal may, either on the application of 
the Registrar.oron the application of any p^y interested, review its own order in any case, and 
pass 10 reference thereto such order as it thinks just; 


Provided that, no inch appLration made by the parly interested shall be enterfaiaed, unless 
the Tribunal ts satisfied that tfaere has been the discovery of new and important matter of 
evidenw, which after the exercise of due diligence was n6t within the knowledge of the applicant 
or could not be produced by him at tbetitne when its order was made, or that there has beea 
some mistake or error apparent on the faceof tberecord, or for any other sufficient reason* 


Mr. De next submits that this power not being coupled with any duty need 
not be exercised by Govenunent even if moved to take action, unless Govern* 
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-ment itself feels inclined. He relies upon the Commissioner of Income-tax, West 
Punjab v. The Tribune Trust, Lahore. ^ In that case the question was whether 
■section 33 of the Indian Income-tax Act, 1922 which conferred revisional 
jurisdiction on the Commissioner established a right to relief on the application 
of an assessce. It was contended by the assessecs in that case that the relief 
claimed by them under section 33 was wrongly denied to them. In dealing with 
this contention Lord Simonds (later Viscount) observed as follows 


“The fallacy implicit in this question has been made clear in the discussion of the 
■first two Questions. It assumes that section 33 creates a right in the assessee. In their 
Lordships’^ opinion it creates no such right. On behalf of the respondwt the 
orincinle which was discussed in Julius v. Bishop of Oxford^ was invoked and it was “ 
the s^ion which opens with the words ‘The Commissioner may of his own motion 
1 -mm erunoThTrn a duty wWch he was bound to perform upon the application of an 
assLee It is possible that there might be a context in vyhich words so inapt 
would create a duty But in the present case there is no such context. On the contrary 

section 33 follows upon a number of scions ^ 

itself, as its language dearly indicates, intend!^ to The action 

higher executive officer may review the acts ofhi» orown up under 

upon such review. It appears that as a rnatter motion” under the section and 

which the Commissioner has been minted to art ^ g„t “j,e language of the 

where this occurs a certain degree offormahty has been a^op . question^and is vital 

section does not support the contention, As been already pointed out, 

to the respondent s case, that, it affords ■’ , nqssible to interpret section 33 

appropriate relief is specifically given by other sections; it is not possible lo in rp 

as conferring general relief.” 

Mr. De also relies upon certain passages from ^'feet?{ri^y‘’^fn 

which show the distinction between power , occasion for its 

its exercise and power which must be J in Sheffield Corpora- 

exercise arises. He contends in the words of Talbot L, in ^ 

tion y.^ Lujrford^Jhzi the ^ "’"y "cumstences either in 

permissive or enabling expression and ^hat rtere ar no Government 

the Act or in the facts here, by which it can saw jna 

was under a duty to interfere. He ft h^d no jurisdic- 

mustbe read as indicating the above position and not that it naa n j 

tion. 

There is M doubt that seeliou 154 is 'Stn 'd=S « 

reposed in Government to intervene to ^ • jg the sole Judge. This power 

and of the occasion for its exercise, Governme - ^ similar power h^as 


similar power h^as 
Act. The 


can be exercised in all cases except m a - j. ^^t. The 

already been exercised by the tribunal und ^ the propriety of an order 

exception was considered necessary bec^ure h g supererogation to consider 
having once been considered, it would b f-.^ci-nment can exercise its pow^s 
the matter twice. It follows, therefore, and that the finality of the 

under section 154 in all cases with one the power. The word 

order under section 23 (3) does not ■ not subject to an ordinao^ 

‘final’ in this context means *bat the ord uy,,e/]egi5lative]y 

or revision but it does not touch the sp considering that it had n 

Government. The Government was m 

jurisdiction in this case for it obvious y ■ , 

There remains the question and cannot help ‘be subrn^^ion 

ment. The Tribune Trust case'- The words of t he which 

that Government cannot be moved , Act used ‘be v-’ords , ,j„u of a 
are not materially equal. The Incon^^ta’c Ac , ^u,ds “on an apphcat.on 
rfo not figure berl It is, of course, true that ui 


- 1- (1948) 2 M.LJ. 14: 
I.LR. (1947) Lab. 809. 


L.R. 74 I.A. 306: 


1 : 
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MIV” which occur m section 150 of the Act and in 

other Acu are also not to be found Bat that does not mean that a paiy B 

Sb“d from moving Government As Government is not oompe led to 

fake iction, unless it thinks fit, the party who moves Government ramwt dam 

that he has a nght of appeal or revision On the other hand, Government 

should welcome such applications because they draw "t^tHtentionofOovOT- 

ment to cases in some of which. Government maybe 

In many statutes, as for example the two major procedural 

has not only not inhibited the making of applications to the High Court but 

has been considered to give a right to obtain intcrvcnlion, 

matang of the application has not clothed a patty with any t'EWs beyond bring 

mg a matter to the notice of the Court After this is done, it is for the Court to 

consider whether to act or not The eatteme position does om obtain Mte 

because there is on right to interference m the same way as in a judicial proaca 

mg Goverument may act or may not act, the choiee ts 

There is no right to relief as in an appeal or revision under the two 

But to say that Governmeat has no junsdictioa at all tn the matter « 

err. and that is what Government did m this case 

The order of the High Court in these circumstances overlooked that the 
Government had denied to itself a jurisdiction which it undoublemy possessra 
by considering that the finality of the order under section 23 (3) precluoeu 
action under section 154 The High Court ought to have issued a mmMms 
to Government to deal with the application before it w:thm its junsoiciioo 
under section 154 Tha.t mandamus shall now issue to Government 
The appeal is thus aliened with costs 
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ffeW: It is an elementary rule of justice that no party should suffer for the mistake of 
the Court or its office. The High Court was therefore right in allowing the Government Pleader 
to accept the vakalat and sign the memo of appeal and thereby curing the irregularity in 
presentation of the appeal and overruling the objection thereto. 


Further rule 95 of the Appellate Side Rules seems to authorise an Advocate practising on 
the appellate side to appear even without a vakalatnama in that behalf. 

The object of section 3 of Bombay Act XXXI of 1956 and its meaning are absolutely clear; 
there shall be no discrimination between any classes or sections of Hindus and others. In other 
words, no temple shall obstruct a Harijan from entering the temple, worshipping, praying etc. 
in the same manner and to the same extent as any other Hindu would be permitted to do and 
thus it seeks to establish complete social equality between all sections of Hindus. 

All that section 3 purports to do is to give the Harijans the same right to enter the temple for 
‘Darshan’ of the deity as can be claimed by the other Hindus. It is specifically qualified by the 
clause that the right shall be enjoyed in the like manner and to the like extent as any other Hindu 
of whatioever section or class may do. The argument that by enacting section 3 the traditional 
conventional manner of pe*rforming the actual worship by the appointed poojaris alone would 
be invaded and the fundamental rights under Article 26 of the Constitution contravened, is- 
misconceived. 


The issue, whether the Swaminarayan sect (Satsangis) is a religion distinct and separate from 
Hindu religion and consequently the temples of the said sect do not fall within section 3 of the 
Bombay Act XXXI of 1956 depends on what are the distinctive features of Hindu religion. Prima 
facie this seems inappropriate for judicial inquiry in a Court of law; but the Court is bound to 
deal with the controversy as best as it can, for deciding the civil rights claimed by the appellants 
under Article 26 of the Constitution. The problem posed though secular is very complex to 
determine. Its decision would depend upon the social, sociological, historical, religious and 
philosophical considerations. 

After reviewing the opinions of Monier Williams. Dr. Radhakrisbnan and B G. Tilak ffi^ 

Court observed that it was difficult to define Hindu religion or even to describe it adequately, t 

does not claim one prophet; it does not worship one God; it does not subscribe to one dogma, U 

does not follow any one set of religious rites or performances ; it ^ 

narrow traditional features of any religion or creed; it may be descn cnncents accep- 

nothing more. But beneath the diversity in all these aspects lie certain , 

tance of Vedas as the highest authority in religious and philosophic matt rs, g 

the universe and, belief in rebirth and pre-existence. ^ 

Considering the life of Swaminarayan and the trork done by him, The 

to accord him the place of honour in the galaxy of pn u sains initiated, woman 

special features of the Swaminarayana sect— Satsangis are no , initiation-^are not 

can take ‘Diksha’, followers of other religions also may com , . o jjindu religion 

so special after all as even a cursory study of the growth -d^ djjopment of Hindu 

would show. The worship of Swaminarayan hi^e it is not inconsistent with the 

many reformers are considered as avatars of the Supreme God it is not 

belief created by the teaching of Bhagawat Gita m n 

Therefore Satsangis cannot claim to be a ^ Hindu Religious institutions within 
different from Hindu religion. Their temples oo ar ^ 

A,w,25p,of.l.ec««l.«.lo.. dated tte 3rd October, 1958 of the 

Appeal from the Judgment and 

Bombay High Court in First Appea • j^„,„aparkhu Advocates for 

Vasam J. Desai, M.L. Bbaija and 

Appellants. ^tiqur EeUman and 

C.K. Daphtary, Attorne^Gencral^^ for Respondent No. 1. 

K.L. Hathi, Advocates of Mis. Hat j xr e Bindra Senior Advocate- 

c,;.. o.p,„ao: 

(B. R. G. K. Achar, Advocate, svitti 
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S V. Gupte, Solicitor-General of India {BRG K Achar, Advocate, wtb bim) 
for Intervener 

The Judgment of the Court was delivered by 

Gajendragadkar, C/— The principal question which arises in this appeal 
IS whether the Bombay High Court was right m holding that the Swaromarajiaa 
Sampradaya (sect) to which the appellants belong, is not a religion distinct 
and separate from the Hindu religion, and that the temples belonging to the 
said sect do come within the ambit of the provisions of the Bombay Hmda 
Places of Public Worship (Entry Auihonsation) Act, 1956 (XXXI of 1956) 
(hereinafter called ‘the Act’) The suit from which the present appeal arises was 
■snstituted by the appellants on the I2th January, 1948, tn the Court of the Joint 
Civil Judge, Senior Division, Ahmedabad Before the suit was instituted, the 
Bombay Hanjan Temple Entry Act, 1947 (XXXV of 1947) (hereinafter called 
‘the former Act’) had come into force on the 23rd IJovcmbei, 1947 The 
appellants ate the followers of the Swammarayan sect, and arc knovra as 
■Satsangis They have filed the present suit on behalf of themselves and on 
behalf of the Satsangis of the Northern Diocese of the sect at Ahmedabad 
They apprehended that respondent No I. Muldas Bhundardas Vaishya, who is 
■the President of the Maha Gujarat Dalit Saugh at Ahmedabad, intended to 
assert the rights of the non-Satsangi Hanjans to enter the temples of the 
Swammarayan sect situated in the Northern Diocese at Ahmedabad m exercise 
■of the legal rights conferred on them by section 3 of the former Act of 1947 
Sections of the said Act had provid’d, utter aha, that every temple to which 
the Act applied shal( be open to Hanjans for worship m the same manner and 
to the same extent as other Hindus in general To this suit the appellants 
■had impleaded five other respondents, amongst whom was included the Province 
of Bombay as respondent No 4. under the order of the Court at a later stage 
of the proceedings on the I8th July, 1949 In iheir plaint, the appellants had 
^ ft * Swammarayan temple of Sree Nar Narayan Dev of Ahmedabad 
and all the temples subordinate thereto arc not temples within the meaning of 
the lormer Act Their case was that the Swammarayan sect represents a distinct 
and separate religious sect unconnected with the Hindus and Hindu religion, and 
as such, their temples were outside the purview of the said Act On the 
of ‘his mam allegation, the appellants claimed a declaration to the effect 
that the relevant provisions of the said Act did not apply to their temples 
5"*'^ Act was xdZ vtres As a coese 
quence of these two declarations, the appellants asked for an injunction 
non Satsang. Hanjans f?om intenng 
V ^ ° Nonhern Diocese of the Swammarayao 

2 ooSn!, 7 “PP^PnaK injuaction should be issued directing 

r™d Mahauls of the said temples to take steps 

l lempfe 

Pending these proi^edings between the parties, the former Act was 
amended by Bombay ActLXXVlIof 1948, i^nd later the Snstitution of 

As a result of these events, 
0° ‘he 30th November, 

1950, and the said application was granted by the learned trial Judge In 
consequence of this amendment the appellants took the plea that their temples 
J'v^vTi Act as amended by Act 

D urged that the former Act was ultra tires the powers 

of the State of Bombay inasmuch as it was inconsistent with the Constitution 
-and the fundamental rights guaranteed therein It was contended by them that 
the Swammarayan sect was an institution distinct and different from Hindu 
jeligion, and, therefore, the former Act as amended could not apply to or affect 
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the temples of the said sect. 'On this additional ground, the appellants supported 
(he original claim for declarations and injunctions made by them in their plaint 
as it was originally filed. 


This suit was resisted by respondent No. I. It was urged on his behalf 
that the suit was not tenable at law, on the ground that the Court had no 
jurisdiction to entertain the suit under section 5 of the former Act. Respondent 
No. 1 disputed the appellant’s right to represent the Satsangis of the Swaminarayan 
sect, and he averred that many Satsangis were in favour of the Harijans’ entry into 
the Swaminarayan temples, even though such Harijans were not the followers of 
the Swaminarayan sect. According to him, the suit temples were temple within the 
meaning of the former Act as amended and that non-Satsangis Harijans had a 
legal right of entry and worship in the said temples. The appellants’ case that 
the former Act was ultra vires, was also challenged by respondent No. j. 
Respondents 2 and 3, the Mahants of the temples, filed purshis that they did 
not object to the appellants’ claim, while respondent No. 4, the State oi 
Bombay, and respondents 5 and 6 filed no written statements. 


On these pleadings, the learned trial Judge framed several issues, and 
parties led voluminous documeutary and oral evidence m support o 
respective contentions. After considering this evidence, the learned trial Juage 
held that the suit was maintainable and was not barred _ under section .° . 
former Act. He found that the former Act was intra vires the legisMive 
powers of the Bombay State and did not infringe any fundamental ngh^ 
the appellants. According to him, the Swaminarayan sect was not distinct and 
difeS from Hindu reliSonand as such, the suit temples were 
were used as places of religious worship by the '^°°Btegarion o . . ^ 
which formed a section of the Hindu community. the slit 

however, came to the conclusion that it had not been ^^^orship by 

temples were used by non-Satsangi Hindus as places of r g tbe 

custom, usage or otherwise, and consequently, they did n conclu- 

meaning of the word "temple” as defined Lee’ decided the 

Sion of the learned trial Judge on this part of the appe . j ^jgg 

fate of the suit in their favour, though St 

in favour of respondent No. 1 on the other issues. In declarations and 

passed a decree in favour of the appellants on the 24th 

injunctions as claimed by them. This Judgment was pronounc a 
September, 1951, 

The proceedings in the trial Court ^nferiocutory^ orderl were 

years, because interim proceedings which led to c Court on two occasions 

contested between the parties and were taken to the High coun on . 
before the suit was finally determined. 

The decision of the trial Court on the merhs wa^s %peal thus 

No. 4 and respondent No. 1 who joined m g ^ Court on the 8fh March, 
presented by the two respondents was „gfe raised by the appellants 

1957. At this hearing, two prelimmaiy obj appeal itself. It was urged 

against the competence and maintainabm y J competent inasmuch as 

that the appeal preferred by respondent N • appeal in view of _ the fac 

respondent No. 4 had no locus standi to mq. 4 was vitally interested 

that the former Act in the validity of held and the appeal' preferred 

Bad been held to be valid. This objeaiion was upnem 

oy respondent No. 4 was dismissed. j f Mo 1 the appellants 

In regard to the appeal profcrt^^ h^s^b^^illf invalid 

contended that the Vakalatnama filed on his was incompet n ^ 

the appeal purported to have been jj^d the Government Pleader t 

Jt appears that respondent No. 1 had authorised tne 

s. c. 1—65 
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an appeal on his behalf, whereas the appeal had actually been filed b; 
Mr Daundkar who was then the Assistant Government Pleader The Higl 
Court rejected this objection and held that the technical irregularity on which thi 
objection was founded could be cured by allowing the Government Pleader tc 
sign the memorandum of appeal presented on behalf of respondent No I ant 
endorse acceptance of his Vakalatnama 

Having thus held that the appeal preferred by respondent No 1 wai 
competent, the High Court proceeded to consider the merits of the said app'al 
It was urged before the High Court by respondent No 1 that the declarations and 
injunctions granted to the appellants could not be allowed to stand m view of th« 
Uotouchability (Offences) Act, 1955 (Centra! Act XXII of 1955) which had com« 
into force on the 8th May, 1955 and which had repealed the former Act Thii 
contention did not find favour with the High Court because it took the view thal 
the declarations and injunctions granted by the trial Court were not based on the 
provisions of the former Act, but were based on the view that the rights of the 
appellants were not affected by the said Act The High Court observed that m 
dealing with the objections raised by respondent No 1, it was unnecessary to 
consider whether on the merits, the view taken by the trial Court was right oi 
not The only point which was relevant for disposing of the said objection was 
to consider whether any relief had been granted to the appellants under the 
provisions of the former Act or not, and since the reliefs granted to the 
appellants were not under any of the said provisions, but were m fact based 
00 the view that the provisions of the said Act did not apply to the temples » 
suit It could not be said that the said reliefs could not survive the passing of 
the Uotouchability (Offences) Act, 1955 The High Court, however noticed 
that after the trial Court pronounced its judgments the Bombay Legislature had 
passed the Act (No XXXI of 1956) and respondent No 1 naturally relied upon the 
material provisions of this Act contained in section 3 Thus though the substance 
of the controversy between the parties remained the same, the field of the dispute 
was radically altered The former Act had given place to the Act and it now 
became necessary to consider whether the Act was inira \tres and if yes whether 
It applied to the temples in suit Having regard to this altered position the High 
Court took the view that u was necessary to issue a notice to the Advocate 
General under Order 27 A of the Code of Civil Procedure Accordindy, a notice 
was issued to the Advocate General and the appeal was placed before the High 
Court on the 25th March, 1957 again At this heanng, the High Court sent the 
case back to the trial Court for recording a finding on the issue “whether the 
Swaminarayan temple at Ahmedabad and the temples subordinate thereto are 
Hindu religious institutions within the meaning of Article 25 (2) (b) of the 
Constitution ’ Both parties were allowed liberty to lead additional evidence on 
this issue 

After remand, the appellants did not lead any oral evidence but 
respondent No 1 examined two witnesses Venibhai and Keshavlal Kesbavlal 
cross-examination despite adjournments, even 
though the trial Court had appointed a Commission to record his evidence 
Nothing however, turned upon this oral evidence In the remand proceedings, 
it was not disputed before the trial Court that the temples in suit were public 
religious institutions The only question wmch was argued before the Court 
was whether they could be regarded as Hindu temples or not The 
contended that the suit temples were meant exclusively for the followers of the 
Swaminarayan sect, and these followers it was urged did not profess the Hindu 
religion The learned trial Judge however adhered to the view already 
expressed by his predecessor before remand that the congregation of Satsang 
constituted a section of the Hindu comnnunty, and so, he found that it was no* 
open to the appellants to contend before him that the followers of the 
Swaminarayan sect were not a section of the Hindu community. In regard to 
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he nature of the temples, the learned trial Judge considered the evidence 
idduced on the record by both the parties and came to the conclusion that the 
Swaminarayan temples at Ahmedabad and the temples subordinate thereto were 
Jindu religious institutions within the meaning of Article 25 (2) (6) of the 
Constitution. This finding was recorded by the trial Judge on the 24th March, 
958. 

After this finding was submitted by the learned trial Judge to the High 
Court, the appeal was taken up for final disposal. On this occasion, it was 
irged before the High Court on behalf of the appellants that the members 
jelonging to the Swaminarayan sect did not profess the Hindu religion and, 
herefore, their temples could not be said to be Hindu temples. It was, 
lowever, conceded on their behalf that in case the High Court came to the 
:onclusion that the Swaminarayan sect was not a different religion fro™ 
Hinduism, the conclusion could not be resisted that the temples in suit would be 
Hindu religious institutions and also places of public wor-ship within the meaning 
)f section 2 of the Act. That is how the main question which was elaborately argued 
jefore the High Court was whether the followers of the Swaminarayan sect could 
3 e said to profess Hindu religion and be regarded as Hindus or not. It was urged 
jy the appellants that the Satsangis who worship at the Swaminarayan temple 
Bay be Hindus for cultural and social purposes, but they are not persons protess- 
ng Hindu religion, and as such they do not form a section, class or sect or 
lenomination of Hindu religion. Broadly stated, the case for the appellan s was 
placed before the High Court on four grounds. It was argu^ that Swaminarayan, 
;he founder of the sect, considered himself as the Supreme God, and as such the 
sect that believes in the divinity of Swaminarayan cannot be ass’mt ated to the 

"ollowers of Hindu religion. It was also f ^ ^^-rshin o 

5stablished for the worship of Swaminarayan himself and not fo^^e worship of 
she traditional Hindu idols, and tll^^agam showed that the Satsang^ 
listinct and separate from Hindu religion. It was furth r c^aminaravan 
sect propagated the ideal that worship of any 8°^ bLn 

would be a betrayal of his faith; and lastly, that /^jj^sha) which 

appointed by Swaminarayan adopted a procedure of Im a ^ , distinct 

showed that on initiation, the devotee became a Satsangi a 
and separate character as a follower of the sect. 

The High Court has carefully examined these thafitS imp*! 

teachings of Swaminarayan, and has come to t profess Hindu 

sible to hold that the followers of the Swaminarayan sect d d not Pro 

religion and did not form a part of the Hindu "°”J’^JideiceTwLh the 
conclusion, theHi^ Court has also ^ matter the High Court took 

parties relied. While considering annellants had described them- 

into account the fact that in their plamt.itself the appcllams^n^^^ 

selves as Hindus and that on the occasion . . j distinct columns in the 

when religion and community used to oe i objection to their 

treatment of census data, the flowers of the ^%.rms 
being described as belonging to a sect prof S • i, n „ 

•rp .1 Tiv the aopellants in challeng- 
. Having thus rejected the main oontention rais d y argument 

ing their status as Hindus, the High Court exam validity qf the 

which was urged on their behalf in regard ^o the cons inconsistent 

Act. The argument was that the material P/o^f on oi Constitution 

with the fundamental rights guaranteg^byi^hcl^^^ 25^^ impressed by this argu- 

and as such was invalid. The Higb C , result, the finding recorded by 

went and felt no difficulty in rejertmg it. In th s hv 

trial Judge in favour of the appellft^n regard^to ^t^^ ^ decree passcd^g 

followers of the Swaminarayan sect was . . ^ the appellants was o 

the trial Judge was vacated and thesmt msUtutea oy 
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to be dismissed It is against this decree that the present appeal has been 
brought to this Court on a certificate issued by the High Court 

Before dealing with the principal point which has been posed at the com 
m'*ncement of this judgment, it isnecessary to dispose of two minor contentions 
raised oy Mr V J Desai who appeared for the appellants before us Mr Desai 
contends that the High Court was m error m treating as competent the appeal 
preferred by respondent No 1 His case is that since the said apjjcal had not 
been duly and validly filed by an Advocate authorised by respondent No lia 
that behalf, the High Court should have dismissed the said appeal as be-ng 
incompetent It will be recalled that the appeal memo as well as the Vabalat 
nama filed along with it were signed by Mr Daundkar who was then the Assis- 
tant Government Pleader, and the argument is that since the Vakalatnama bad 
been signed by respondent No 1 in favour of the Government Pleader, its accep- 
tance by the Assistant Government Pleader was invalid and that rendered the 
presentation of the appeal by the Assistant Government Pleader on behalf of 
respondeat No I incompetent Order 41, rule I of the Code of Civil Procedjte 
requires w/era/m that every appeal shall be preferred in the form of a memo- 
randum signed by the appellant or his Pleader and presented to the Court or to 
such officer as it appoints in that behalf Order 3, rule 4 of the Code relates to the 
appointment of a Pleader t)ub-rule (l)of the said rule provides, inter aha lhal 
no Pleader shall act for any person in any Court unless he haS been appointed 
ftr the purpose by such person by a document m wnting signed by such person 
Sub rule (^adds that every such appointment shall be filed in Court and shall b* 
deemed to be m force until determined with the leave of the Court m the uianuft 
indicated by It Technically it may be conceded that ihemeraoraDduniofapp*al 
pr«ented by Mr Daundkar sufTered from the infirmity that respondent I^o I 
^d signed his Vakalatnama m favour of the Government Pleader and Mf 
wauadkar could not have accepted it though he was working in the Goienutetil 
rieaoer 8 ofiice as an Assistant Government Pleader Even so the said memo 
wasacrtptcd by (hsomceof the Registrar of the Appellate Side of the Hlfti 
^urt because the Registry regarded the presentation of the app“al to be proper, 
the ypral was m due course admitted and it Snally came up forbearing before 
The failure of the Registry to invite the attention of the Assd- 
n Govei^cnt Pleader to the irregulanty committed In the presentation ofthe 
t’' eaid to be trielevant in dealing with the validity of the 
If Registry bad returned the appeal to 
Mv I" "regnlarily could have been tmmedia 

. 1 , Government Pleader would have signed both the inemo 
Sfs, J' “ “ 'I'mentary rule Sf justice that no pa^ 

framed hv?t,e & tV” «>'Cf>urt orits office Besides, oneoftbe rules 

AdTOMleSaJ??'' Side-nile 95 seems to authorise an 
out iSliaUv “'Slf Co“R “> W^at cvcn wuh 

an AdiSSii,® , ""Olliehalf If an appeal is presented by 

bytheappSlant, be is reguired 
I""”” present thV appeal or to file a 
inSant Vakalatnama has been July signed by ^ 

Smndm/ No t t*'' Vakalatnama had evidently been signed W 

rSSrt tas rfln ” T.”"’ "" Gfveennent Pleader m time, and so, the High 

^rnTv.^?lna ,ni\f f!’V?“ ‘’"'°®'*''’^‘’V'rnment Pleader to sign the memo 
f Vakalatnama in order to remove the irregularity committed m 
f *11 oppral Wo do not think that Mr D'sai is justified in 
tontwding that the High Court was in e/ror m overruline the objection raised 
preferred by rwpondeut No 1 was 

The nest contention which Mr Desai has urged b-forc ns is that section 3 of 
the Act IS Ultra vires B“foTC d^aliog with this contention, it is relevant to refer 
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^ to the series of Acts which have been passed by the Bombay Legislature with a 
' view to remove the disabilities from which the Harijans suffered. A brief resume 
[ of the legislative history on this topic would be of interest not only in dealing 
v,ith the contention raised by Mr. Desai about the invalidity of section 3, but in 
j appreciating the sustained and deliberate efforts v;hich the Lemslature has been 
I making to^meet the challenge of untouchability. 

* In 1938, the Bombay Harijans Temple Worship (Removal of Disabilih'es) 
^ctfNo.Xl of 1938) was passed. This Act repr^ented a somewhat cautious 
measure adopted by" the Bombay Legislature to deal with the problem of nntoucha- 
bility. It made an effort to feel the pulse of the Hindu community in graerm 
and to watch its reactions to the efforts which the Legislature may make, to break 
through the citadel of orthodoxy and conquer traditional prejudice ag^t 
Harijans. This Act did not purport to create any statutory right which Hanjans 
could enforce by claiming an entry into Hindu temples; it only purported to maxe 
some enabling provisions which would encourage the Progressive element in the 
Hindu community to help the Legislature in combatmg the evil of urtoucjabiiil^ 
The basic scheme of this Act was contained in sections 3, 4 and 5 ^he suDstanre 
of the provisions contained in these sections was that in regar ° , P, ’ 

trustees could by a majority, make a declaration that their ^emp . , 

to Harijans notwithstanding the terms of instrument of trust, t 
cation or decree or order of any competent Court °r any curt > .S these 
for the time being in force to the contra^. _ Section 3 deal , , ® tjje 

declarations. Section 4 required the publication of the temple 

manner indicated by it; and section 5 authorised Persons i apply^ to 

in respect of which a declaration had been published j-gceived, the 

the Court to set aside the said declaration. If such an a^p application, 

jurisdiction has been conferred on the Court to d®al wi ^ person 

Section 5 (5) provides that if the Court is satisfied ^e apptont wa^a p^^ 

interested in the temple and that if ihe Court is not so 

have been validly made, it shall set aside that the decision 

satisfied, it shall dismiss the application. Section 5 ( ) P , • g j-qj. the purposes 
of the Court under sub-section (5) shall be final applications 

of this Act. The Court specially empowered to deal with^^^^^^ 
means the Court of a District Judge and „ thus conferred on the 

its Ordinary Original Civil .^^c^Viars anv Civil Court to entertain 

Court is exclusive with the result that section 6 b y exclusive jurisdic- 

any complaint in respect of the matters ct This Act can be regarded 

tion purporting to act under the provisions of j” . • remove the disability of 

as the first step taken by the Bombay freeing, xhe object of this Act 

untouchability from which Harijans h^obee . Jp trustees in the respective 
obviously was to invite co-operation from the J temples and 

Hindu temples in making it possible for the Harijans to enter 

offerprayers in them. Bg,tibay Legis- 

Then followed Act Ho. X of 1947 of Harijans. This Act was 

lature to provide for the removal of serial ^ , ^jgabilitics from whicli j. 

passed with the object of removing the .several d^^^^ Section 3 of 

suffered in regard to the enjoyment of social, fnntaincd in any instrument 
tWs Act declared that notwithstanding merely on the ground 

any law, custom or usage to the contrary, n 1 outhority constituted under .7 
that he is a HarijS, be ineligible for office ««dcr ^ clauses (h) (i) to vn^ 
jaw or be prevented from enjoying the nmen j j j,s po enforce the sta u ry 

The other sections of this Act made suitable provisioi 

nght conferred on the Harijans by section • W 1 avc already seen 

Next we come to the former they challenged the right of 

that when the present plaint was filed by the appellants, y 
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the noQ-Satsangi Haryaos to enter the temples Under section 3 of this Act and 
alternatively they challenged its validity This Act was passed to entitle the Han 
jans to enter and perform worship m the temples m the Province of Bombay 
Section 2 (a) of this Act defines a Hanjan as meaning a member of a caste race 
or tribe deemed to be a Scheduled caste under the Government of India (Schedoled 
Castes) Order 1936 Section 2 (A) defines ‘ Hindus as including Jains 
section 2(c) defines temple as meaning a place by whatever designation known 
wh ch IS used as of right by dedicated to or for the benefit of the Hindus in 
general other than Hanjans as a place of public religious worship and sec 
tion (2) (d) d fines worship as including attendance at a temple for the purpose of 
darshan of a deity or deities installed in or within the precincts thereof Sect on 3 
which contains the mam operative provision of this Act reads thus ~ 

thstaod ng anyth eg conia ned in the terms of any iostrumcDts of frost the leros 
of ded Cation the termsof a sanad or a deerceororder of a competent Court or anycustoo 
usage or law for the t me be ng in force to the contrary every temple shall be open to 
Har jansi or worsh p in the same manner and to the same extent as to any member of the H ode 
commun y or any section thereof and the Hanjans shall be ent tied to bathe In of use the 
waters o any sacr^ tank well spnogorwater course id the same manner and to the same 
extent a s any member of the H ndu Community or any tecuon thereof 

Section 4 provides for penalties Section 5 excludes the jurisdiction ofCivil 
Courts to deal with any suit or proceeding tf it involves a claim which if granted 
would in any way be inconsistent with the provsions of this Act Sect on 6 
amtiorises the police officer not below the rank of Sub-Inspcctor to arrest without 
oun sh W ^ ^ suspected of having committed an offence 


of H /o™"' Act was later amended by Act IXXVn 

j which was thus inserted by the 

amending Act reads thus 

w ttstd of Trf “«« known and to whomsoever belong ng wb ^ 

Hinducommu^* P*’? usage or ciherwise by the members of the 

sidaiy8hrnesatSchedW aTy si?cfS““‘‘'“'^^^ appurlenant Ihcreto aod sub- 

definition was introduced m the 
plaint andii if permission to amend ther 

§efinuion of the wnrd *?. amended plaint by relation to the neff 
This Act shows that fh Parties led evidence before the tnal Court 

a pos twe wmriSufn^ legislature tookthenext step m 1947 and made 
abihty ItlSSSiynn solution of the problem of untoucb 

aSdand to o^^ w«U^^ temples to which the Act 

includes attendance at F in them and we have already seen that worship 
m the precincts thereof * *^® of darshan of a deity or de ties 


Article 17 ofthe^lV^inln institution of India came into force and 

and us practice in anv fnr^ cate^ncally provided that untouchabil ty is abol shed 

this Act defines a place of public worship as meamog a place 
by whatever name known which is used as a place of public religious worship or 
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which is dedicated generally to, or is used generally by, persons professing any 
religion or belonging to any religious denomination or any section thereof, for the 
performance of any religious service, or for offering prayers therein ; and includes 
all lands and subsidiary shrines appurtenant or attached to any such place. The 
sweep of the definitions prescribed by section 2 indicates the very broad field of 
socio-religious activities over which the mandatory provisions of this Act are 
intended to operate. It is not necessary for our purpose to refer to the provisions of 
this Act in detail. It is enough to state that sections 3 to 7 of this Act provide 
different punishments for contravention of the constitutional guarantee for the 
removal of untouchability in any shape or form. Having thus prescribed a com- 
prehensive statutory code for the removal of untouchability, section 17 of this 
Act repealed twenty one State Acts which had been passed by the several S^te 
Legislatures with the same object. Aanongst the Acts thus repealed are Bombay 
Acts X of 1947 and XXXV of 1947. 


That takes ils to the Act — ^No. XXXI of 1956 — with which we are directly con- 
cerned in the present appeal. After the Central Act XXII of 1955 was passed ^d 
the relevant Bombay Statutes of 1947 had been repealed by section 17 of that 
Act, the Bombay Legislature passed the Act. The Act is intended to make better 
provision for the throwing open of places of public worship to all ‘^|^sses ana 
sections of Hindus. It is a short Act containing 8 sections. Section 2 whicb is tne 
definition section is very important; it reads thus: — 


“2. In this Act, unless the context otherwise requires,— 

(a) ‘place of public worship’ means a place, whether a tem^e or by any ^her name 

^lled. to whomsoever belonging which is dedicated to, or for the 

by, Hindus, Jains, Sikhs or Buddhists or any section ore C , . ’’ subsidiary 

any religious service or for offering prayers therein; j , .ygiij snrings and 

shrines appurtenant or attached to any such plac^ and ^ „ or for woKhip. 

water-courses the waters of which are worshipped, or are used for bathing or lor worsmp. 

(b) ‘section’ or ‘class’ of Hindus^includes any division, sub-division, caste, sub-caste. sect 

nr denomination whatsoever of Hindus.” _ j 

Section 3 is the operative provision of the Act and it is necessary o re 
also : 

‘‘3. Notwithstanding any custom, usage contrary’ every place of 

or order of a Court, or anything untamed i a y ms^^ or class thereof, shall be 

public worship which is open to Hmdus Hindu of whatsoever section or class, shall 

open to all sections and classes of Hindus and no Hmdu^m place of public wor- 

m any manner be prevented, obstructed performing any religious service 

^hip. or from worshipping or offenng pray pf whatsoever section or 

therein, in the like manner and to the HKe Miem 

-class may so enter, worship, pray or pertorm. ^ nf ihe> 

■o It- c. fr,r tbp contravention of the provisions ot the 

^ection 4 (1) provides for n^tSg in this section shall be taken to 

Act and section 4 (2) of “untouchability’’. Section 5 deals 

relate to offences relating to the practice u ^ ^ Section 6 provides 

with the abetment of offences P^f substance ’ 

inter alia, that no Civil Court simll pns y.^^^ Section 7 makes 

would in any way be contrary to P . compoundable with the per- 

offences prescribed by section 4 (1) .^vjdes'that the provisions of tins Act 

mission of the Court ; and nnv of the provisions of the Untouch- 

shall not be taken to be in derogation lime being in force 

ability (Offences) Act (XXII of 195 J That in brief is the out- 

relating to any of the matters to combat and meet the problem of 

line of the history of the^Lcgislative efforts^o^ enjoyment of all rights 

Untouchability and to help "^51^ r Constitution, 
guaranteed to them by Article ^ j 

. I^tusnowreverttoMr. Desais agm^^ eights guaranteed by 

inasmuch as it contravenes the PP 
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Axticle 26 of the Constitution Section 3 throws open the Hindu '“Pj” >4 ' 

temple or worshipping or praying or performing any 
there shall beno discrunination between any clasps or sections of Rrdys 
others In other words no Hindu temple shall obstruct a Hanjan from enlemg 
the temple or worshipping m the temple or praying in it S 

religious service therein in the same manner and to the same exlcnt as any ; 
Hindu would be permitted to do i 

Mr Desai contends that m the temples m suit, even the Satsangi Hindw 
are not permitted to enter the innermost sacred part of the temple where t 
idols are mstalled It is only the Poojans who are authorised 
sacred portion of the temples and do the actual worship of the idols by touen dk 
the idols for the purpose of giving a bath to the idols, dressing the mojs, oncri » 
garlands to the idols and doing all other ceremonial rites presenbed by the owaiiir 
narayan tradition and convention , and his gnevance is that the worns useo . 
section 3 are so wide that even this part of actual worship of the idols whicn j 
reserved for the Poojans and specially authorised class of worshippers, J 
claimed by respondent No I and bis followers , and in so far as such a ciai» 
appears to be justified by section 3 of the Act, it contravenes the r^®^***® 
Article 26 (b) of the Constitution Article 260) provides that subject to puoJi 
order, morality and health, every religious denomination or any section tnere 
shall have the right to manage its own affairs in matters of religion , and so, m 
contention IS that the traditional cooveniional manner of performing Ire a^ 
worship of the idols would be invaded if the broad words of section 3 
strued to confer on non Satsangi Harijans a right to enter the innermost san 
tuary of the temples and seek to perform that part of worship which even Satsanp 
Hindus are not permitted to do 

In our opinion, this contention is roiscouccived In the first place it is sig^" 
Scant that no such plea was made or could have been made in the plaint, becam 
section 3 of the former Act which was initially challenged by the appellants Iiaa 
expressly defined “worship ’ as including a right to attend a temple for the pUrpOK 
of darshan of a deity or deities mor within the precincts thereof, and 
of action set out by the appellants in their plaint was that they apprehended iw 
respondent No 1 and his followers would enter the temple and seek 
darshan of the deity installed in it Therefore, it would not be legitimate for tn« 
appellants to raise this new contention for the first time when they find that me 
words used in section 3 of the Act arc somewhat wider than the words used m 
the corresponding section of the former Act 

Besides, on the ments, we do not think that by enacting section 5, th 
Bombay Legislature intended to invade the traditional and conventional 
in which the act of actual worship of the deity is allowed to be performed only 
the authorised Poojaris of the temple and ^ no other devotee entering the ^ctnp 
for darshan In many Hindu Icroplcs, the act of actual worship is entnisteo 
the authorised Poojans and all the devotees are allowed to enter the 

a limit beyond which entry is barred to them, the innermost portion of the temp 
bemg reserved only fortheauthorisedPoojansofthetemple If thatis so, 
that section 3 purports to do is to give the Hanjans the same right to 
temple for ‘darshan’ of the deity as can be claimed by the other Hindus It wo 
be noticed that the n^t to enter the temple, to worship m the temple, 

perform any religurfu service therein which has been conferred by s 
"hi, .**. ^ wbt by jbc clause that the said right will be enjoy 


YAGNAPURUSHDASJI V. M. B. VAISHYA (Gqjendragadkar, C.J.). 


513 


KJ 


iathe like manner and to the like extent as any other Hindu of whatsover sec- 
tion or class may do. The main object of the section is to establish complete 
social equality between all sections of the Hindus in the matter of worship speci- 
fied by section 3 ; and so, the apprehension on which Mr. Desai’s argument is 
based must be held to be misconceived. We are, therefore, satisfied that there is 
no substance in the contention that section 3 of the Act is ultra vires. 


That takes us to the main controversy between the parties. Are tlje appel- 
lants justified in contending that the Swaminaraj'an sect is a religion distinct and 
separate from the Hindu religion, and consequently, the temples belonging to the 
said sect do not fall within the ambit of section 3 of the Act ? In attempting to 
answer this question, we must inevitably enquire what are the distinctive features 
of Hindu religion ? The consideration of this question, printfl /ocie, appears to 
be somewhat inappropriate within the limits of judicial enquiry in_ a Court of law. 
It is true that the appellants seek for reliefs in the present litigation on the 
ground that their civil rights to manage their temples according to their religious 
tenets are contravened ; and so, the Court is bound to deal with the controversy 
as best as it can. The issue raised beriveen the parties is undoubtedly ji^ticiable 
and has to be considered as such; but in doing so, we cannot ignore the fact tna 
the problem posed by the issue, though secular in character, is very complex o 
determine; its decision would depend on social, sociological, histmical, reiigio 
and philosophical considerations; and when it is remeinbered that the 
and growth of Hindu religion spreads over a large period of nearly 4,0u >e , 
the complexity of the problem would at once become patent. 


Whp are Hindus and what are the broad features of Hindu rehgion, that ^ 
be the first part of our enquiry in dealing with the_ present controversy between 
the parties. The historical and etymological genesis of the word 
given rise to a controversy amongstindolo^sts; butthe wew 
by scholars appears to be that the word “Hindu” is derived from the me Si^ 
otheiwise known as Indus which flows from thePunjab. ^hat part of thereat 
Arj’an race”, says Monier Williams, /‘which immigrated from ^ 
through the mountain passes into India, settled first in he word Hindu 
river Sindhu (now called the Indus). The Persians 

and* named their Aryan brethren Hindus. The Greeks, P. JA caPed ihe 
first ideas of India from the Persians, dropped the hard aspirate, and . 

Hindus ‘Indoi’i. 

The Encyclopaedia of Religion and Ethics, ^ rtrevads^ among the vast 
ism” as the title applied to that form of fp 686). As Dr. 

majority of the present population of the Indian Empi IP- 1 

^ladhaMshnan has observed ; . nr earliest followers 

'The Hindu civilization is rive'^systemcorrespondingio the North- 

occupied the territory drained by the Sindhu (the I j -jj pjg veda, the oldest of the 
Vest Frontier Province and the Punjab. J^ts is rewrded in p j 

Vedas, the Hindu scriptures which give their oam Persian and the /alcr western 

pn the Indian side of the Sindhu were called Hindu oy 
JDvaders.”2 

That is the genesis of the word “Hindu . difficult, if not impossible, 

. When we think of the Hindu ^®^'^°.pij^dcscribe it. Unlike other religions 
to define Hindu religion or even ^claim any one prophet ; it docs not 

tn the world, the Hindu religion does not claim y ,t docs not 

worship any one God ; it does not su^^c'-ib y set of rcl^ 

believe in any one philosophic concept , i o ^ pg^j. to satisfy the narrow 
gious rites or performances ; in fact, i ^ broadly be described . s 

traditional features of any religion or creeu. 
gay of life and nothing more. 


2 . 


“ Hinduism by Monier 'Vdliams . S'jj|}‘t,ai,rishnao, p. 12. 
“The Hindu View of Life” by Dr. Kaana 
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Confronted by this difficulty, Dr Radhdkrishnan realised that “to many 
Hinduism seems to be a name without any content Is it a museum of beliefs, a 
medley of rites, or a mere map, a geographical expression. Having posed 
these questions which disturbed foreigners when they think of Hinduism, Dr 
Radhaknshnan has explained how Hinduism has steadily absorbed the customs 
and ideas of peoples with whom it has come into contact and has thus been able 
to maintain its supremacy and its youth The term ‘Hindu’, according to Dr 
Radhaknshnan, had originally a tcrntona! and not a credal significance It 
implied residence ma v,ell-defced geographical area Aboriginal tribes, savage 
and half-civilized people, the cultured Dravidians and the Vedic Aryans were all 
Hindus as they were the sons of the same mother The Hindu thinkers reckoned 
with the strifang fact that the men and women dwelling m India belonged to 
different communities, worshipped different gods, and practised different rites 
(Kurma Purana) * 

Monier Williams has observed that 

* it must be borne in irund that Hioduism IS far more than a mere form of theism resting oo 
Brahmanism It presents for our invesiigatioo a complex ccogcnes of cre*ds and doctrines 
vhich ID its gradual accumulation may compared to the gathenng together of <be mighty 
volume of the Ganges, swollen by a contiQual influx of tributary nvers and rivulets, spreadiof 
Itself over an ever increasing area of country, and finally resolving itself into an intricate delta 
of tortuous streams and jungly marsha The Hindu religioo i* a reflection of the composite 
chifacter of the Hindus, who art not one people but many. It is based on the idea of universal 
receptivity It has ever aimed at aeoommodatiog itself to circumstances, and has carried on 
tbe process of adaptation through more than three ibousand years Ji has first borne with and 
then so to speak, swallowed, digested, and assimilated soroetbiog from all creeds ’** 

We have already indicated that the usual tests which can be applied in 
lioo to any recognised religion or religious creed m the world turn out to be 
tnidtquate in dealing with the problem of Hindu religion normally, any 
recognized religion or religious creed subscribes to a body of set philosophic 
concepts and theological beliefs Does this test apply to theHindU religion? In 
answering this question, we would base ourselves mamly on the exposition of 
the problem by Dr Radhaknshnan to lus work on Indian Philosophy * Unlik* 
other countries, India can claim that philosophy in ancient India was not an 
auxiliary to any other science or art, but always held a prominent position of 
independence The Mandaka Upaoisbad speaks of Brahraa-vidya or the science 
■of the eternal as the basis of all sciences, ‘sarva vidya pratistha’. According to 
Kautilya, “Philosophy” is the lamp of all the sciences, the means of perforimng 
all the works, and the support of all tbe duties “In all the Seeting centuries 
of history” says Dr. Radhakrishnan , 

1.1 f**!**"®. vicissitudes tbrougb which India has passed, a certain marked identity is 

vuiple It held fast to certain psychological trails which constitute its speaal heritage and 
they will be the characteristic marks of the Indian people so long, as they ate privileged to 
nave a separate existence 

The history of Indian thought emphatically bnngs out the fact that the deve- 
lopment of Hindu religion hsis always been inspired by an endless quest of the 
mind for truth based on the consciousne<s that truth has many facets Truth 
js one but wisemen describe « differently * The Indian mmd has, consistently 
through the ages, been exercised over the problem of the nature of godhead the 
problem that faces the spirit at the end of life, and the inter-relation between 
tbe individual and the Universal soul 

“If we can abstract from the variety of opinion* says Dr Radhaknshnan “and observe tbe 
general spirit of Indian thought, we shall find that it a disposition to interpret life and nature 


1 “The Hindu View of Life" by Dr Radhaknshnan pH. 

2, do p 12 

3 ‘ Religioos Thought and Life in Jodu* by Monier Williams p. 57 
^ 4 “Indian Philosophy*’ by Dr Radbaktishnsn, Vol I, pp 22 23 _ 
^ 
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ftiturconjSV£oSvhSLf ° j 8“'™' 'I'stfaguishmg 

<J«aIism or Advaitism- expressed in four different forms : (1) Non- 

monism. It is remaTkawl Modified monism; and (4) Implicit 

port to derive Inmovt rrDu ^ ^ idealism pur- 

Ramanuja, VaI]abha°«nH ^ Upanishadic texts. Shankar, 

they regarded to be the ^ ^ Philosophic concepts on what 

the Bhagvad Gita q-r ^ theUpanisbads, the Brahmasutras and 

‘iifferent Hindu concepts and principles evolved by 

appeared to conflict S varied in many ways and even 

for the past and accented the\r°a*^^ some particulars, they all had reverence 
®°Ph>. Naturallv foundation of the Hindu philo- 

hfginning of its realised by Hindu religion from the very 

(iifferent asnects nf ^rmh was many-sided and different views contained 

ioevitablv bred 3 L; one could fully express. This knowledge 
the Opponent’.: tolerance and willingness to understand and appreciate 

‘^regard to .That is how “the several views set forth in India 

the self-same considered to be the branches of 

the main maA ,^h®'®hort cuts and blind alleys are somehow reconciled with 
of the Hindi? truth”.^ When we consider this broad sweep 

iophy there k * °®°Ph*o concepts, it would be realised that under Hindu philo- 

eal and reifvf: ox-communicating any notion or principle as hereti- 
“uu rejecting it as such. i' 


this comnrAk ^ great oriental scholar of his time was impressed by 

all-pervasive aspect of the sweep of Hindu philosophy. 
& to the six systems known to Hindu philosophy, Max Muller observed : 

*'Thc j 

truth of th^vipor I studied the yarioue systems, the more have I become impressed w'th the 

systems a Common and others that there is behind the variety of the six 

(lake) of Dhiin^ni,- may be catied national or popular philosophy, a laYge manasa 
past, from thought and language far away in the distant North and in the distant 

wnicfi each thinker was allowed to draw for his own purposes”.’ 

I'y diversity of philosophic thoughts, concepts and ideas expressed 

broad cn P““°sophers who started different philosophic schools, lie certain 
t^oncentc ; which can be treated as basic. The first amongst these basic 
Philosonb'^ acceptance of the Veda as the highest authority in religious and 
to have d matters. This concept necessarily implies that all the systems claim 
^0 the V their principles from a- common reservoir of thought enshrined 
P^ceived f Hindu teachers were thus obliged to use the heritage they 

other h • the past in order to make their views readily understood. The 
that ooncept which is common to the six systems of Hindu philosophy is 


Penance an^ of the great world rhythm. Vast periods of creation, main- 

'vith hel^r • follow each other in endless succession. This theory is not inconsistent 

times wii^A° progress; for if is not a question of the movement of the world reaching its goal 

the racp nr uumber, and being again forced back to its starting-point It means that 

succesX. ^ enters upon and retravels its ascending path of realization. This interminable 
“■ession of world ages has no beginning 

be said that all the systems of Hindu philosophy believe in rebirth 

^na pre-existence. 


2* fndian Phiiosophy” by Dr. Radhakrishnan, Vol. I, p. 32. 

J' " ^'’^.Systems of Indian PMosophy ” by Max Muller, p. xvii. 
• Indian Philosophy ” by Dr. Radhakrishnan, Vol. H, p. 26. 
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Oor life 1 $ a step oa a road the dirccUon aod goal of which are lost In the infin te On 
this road death u neveran end or an obstacle bat at most the beginning of new steps * 

Thus It js clear that unlike other religions and religious creeds, Hindu religion 
IS not tied to any definite set of philosophic concepts as such 

Do the Hindus worship at their temples the same set or number of gods? 
That IS another question which cap be asked m this connection, and the answer 
to this question again has to ^ in the negative, Indeed, there arc certain sections 
of the Hindu community which do not believe in the worship of idols, and as 
regards those sections of the Hindu community which believe in the worship 
of idols their idols differ from community to community and it cannot be said 
that one definite idol or a definite number of idols arc worshipped by all th® 
Hindus in general In the Hindu Pantheon the first gods (hat were worshipped 
in Vedic times were mainly Indra Vanina Vayu and Agni Laicr, Braliin^ 
Vishnu and Mahesh came to be worshipped In course of time, Rama and 
Krishna secured a place of pride m the Hindu Pantheon, and gradually as 
different philosophic concepts held sway in different sects and in different 
sections of the Hindu community, a large number of gods were added with 
the result that today, the Hindu Pantheon presents the spectacle of a very 
large number of gods who are worshipped by different sections of the Hindus 

The development of Hindu religion and philosophy shows that from time 
to time saints and religious reforroers attempted to remove from the Hmdo 
thought and practices elements of corruption aod superstition and that led to 
formation of different sects Budda started Buddhism, Mahavir founded Jamism. 
Basava became the founder of Dogayat religion, Dbyaneshwar and Tukara® 
initiated theVarakan cult, Guru Nank inspired Sikbisra, Dayananda founded 
Arya Smaj and Chaitanya began BhaVti coll, and as a result of the teaching* 

of Ramakrishna and Vivekananda Hindu religion flowered into its most attract* 
ive progressfve and dynamic form If we study the teachings of these saints 
and religious reformers, we would notice an amount of divergence in their 
respective view, but underneath that divergence, there is a kind of subtle 
indescribable unity which keeps them within the sweep of the broad and progres- 
sive Hindu religion 

There are some remarkable features of tbe teachings of these saints and 
religious reformers All of them revolted against the dominance of rituals and the 
power of the pnestiy class with which it came to be associated, and all of 
them proclaimed their teachings not in Sanskrit which was the monopoly of 
the priestly class but m languages spoken by the ordinary mass of people in 
their respective regions 

Whilst we are dealing with this broad and comprehensive aspect of Hindu 
religion, it may be permissible to enquire what according to this religion i* 
the ultimate goal of humanity T It » the release and freedom from theunce^ 
ing cycle of births and rebirths, Moksha or Nirvana which is the ultimate aim 
of Hindu religion and philosophy, represents the state of absolute absorption 
and assimilation of the Individual sou! wjih the infinite What are the means 
to attain this end? On this vital issue, there is great divergence of views, some 
emphasise the importance of Gyan or knowledge, while others extol the virtuea 
of Bhakti or devotion and yet others insist upon the paramount importance oi 
parformance of duties with a heart full of devotion aod mind inspired by true 
knowledge In this sphere again there is diversity of opinion, though all 
agreed about the ultimate goal Therefore it would be inappropriate toapP'J 
the traditional tests m determining tbemitent of thejunsdiction of Hindu religion 
It can be safely described as a way of life based on certain basic concepts » 
which we have already referred — 

I ' Indian Philosophy by Dr Radbakmboan Vol II p 27 
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Tilak faced this complex and difldcult problem of defining or at least describing 
adequately Hindu religion and he evolved a working formula which may be regarded 
as fairly adequate and satisfactory. Said Tilak; 

“Acceptance of the Vedas with reverence; recognition of the fact that the means or ways to 
salvation are diverse; and realisation of the truth that the number of gods to be worshipped is 
large, that indeed is the distinguishing feature of Hindu religion^”. 

This definition brings out succinctly the broad distinctive features of Hindu 
religion. It is somewhat remarkable that this broad sweep of Hindu religion has 
been eloquently described by Toynbee. Says Toynbee: 

“When we pass from the plane of social practice to the plane of intellectu^ outlo^, 
Hinduism too comes out well by comparison with the religions and ideologies of the South-west 
Asian group. In contrast to these Hinduism has the same outlook as the pr^Christian and pre- 
Muslim religions and philosophies of the Western half of the old world. Like thern, Hmduism 
lakes it for granted that there is more than one valid approach to tnith and to salvation ana 
that these different approaches are not only compatible with each other, but are comp 
mentary ”.= 


The Constitution-maxers were fully conscious of this broad and compreh miv 
character of Hindu religion; and so, while guaranteeing the fundamemal ngnt m 
freedom of religion, Explanation II to Article 25 has made it clear that in su 
clause (b) of clause (2), the reference to Hindus shall be construed as “cludmg 
a reference to persons professing the Sikh, Jaina or Buddhist religion, and 
reference to Hindu religious institutions shall be construed accordingly. 

Consistently with this constitutional provision, the Hin^ri Marriage ct, ’ 
the Hindu Succession Act, 1956; the Hindu Minority and Guar^anship Act, WSb, 
and the Hindu Adoptions and Maintenance Act, 1956 j 

cation of these Acts to all persons who can be regarded as ^mdus m 
and comprehensive sense. Section 2 of the Hindu Marriage , > 

provides that this Act applies — . . . 

(o) to any person who is a Hindu by ^°^PrarthaDa™or°Am * 

>ng a Mrashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Aiya samaj. 

(6) to any person who is a Buddhist, Jaina, or Sikh by reUpon, and ^ 

(c) to any other person domiciled in the ^®rnfotiw to whicMbis^^ person would 
not a Muslim, Christian, Farsi or Jew by religion, unless it is pr as^part of that law in 

not have been’ governed’by the Hindu law or .by„?°y b«n%a“er 

respect of any of the matters dealt with herein if this Act had ^ ^ CprrpA 

The same provision is made in the other three Actsto which we a\e j 

It is in the light of this position that we must now s^ool of Swami- 

ther the philosophy and theology of Swaminarayan ^ of Hindu 

narayan constitutes a distinct and separate ^ Hindu brotherhood, 

. religion. Do the followers of the said sect present appeal. In 

that is the crux of the problem which we have , jjy philosophic and 
folding this question, it is necessary to ^ ^ oteristics which marked the 

theological tenets of Swaminarayan and the characren i 
followers of Swaminarayan v/ho are otherwise ^ 

In dealing with this aspect of the .^Religious Thought and Life in 

data furnished by Monier Williams in his hook K i pjayed 3 

India” (1883). It is hardly necessary to loSt and life in India to the 

very in^portant role in explaining the religious thougni an 
English-speaking world outside India. years,” observed 

“Having been a student of Indian 

Monier Williams “and having twice travelled over ev ry p f airly attroctiw 

from Cashmere to r■/^vln^ T maV possibly hope to 


2. *' The Present day Experiment in Western Civilisatio 
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any serious sacrifice of scientific accuracy, nbile at the same time it ivi]l be my earnest endeavour 
to hold the scales impartially betweeu antasonistic religious systems and as far as pos ible to do 
justice to the amount of truth that each may contain (p I) 

It IS a remarkable tnbute to the scholarship of Monier Williams ami of his 
devotion to the mission which be bad uodertaken that though his book ttas 
written as early as 1883, it is attll regarded as a valuable source of information 
in dealing with problems connected with the religious thought and life in India 

Let us thenrefer bneflyto the life storyof Swaminarayan, for that would 
help us to understand and appreciate the significance of his philosopic and reli- 
gious teachings The original name of Swaminarayan'' was Sahajananda By 
birth he was a high caste Brahaman He was born at Chapai, a village 120 miles 
to the north west of Lucknow, about the year 1780 He was born to Vaishnava 
parents, but early in his career he was “disgusted with the manner of life of tie 
soolled followers of Vallabbacharya, whose precepts and practice were utterly 
at variance and especially with the licentious habits of the Bombay Maharajas” 
He was then determined to denounce these irregulanlies and expose the vices that 
had crept into the lives of the Bombay Maharajas Swaminarayan was a celibate 
and he “lived an ascelical, yet withal a large hearted and philanthropic, life’ and 
he showed a great aptitude for learning In 1800, he left his home and placed 
hiimelf under the protection of the Chief Guru, named Ramanaoda Swami at a 
village within the jurisdiction of the Sunagarh Nawab When Ramananda Swami 
removed to Ahmedabad IQ 1804, Sahajananda followed him Soon Sahajananda 
collected around him a little band of disciples, which rapidly grew “into an army 
of devoted adherents”. That naturally provoked the wrath of the orthodox 
Brahmans and magnates of Ahmedabad who began to persecute him That drove 
Sahajananda to Jetalpur, 12 miles south of Ahmedabad, which became the focus of a 
great religious gathering Thousands ofpcople were attracted by this young religious 
teacher who now took the name of Swaminarayan Swaminarayan then retired to 
me secluded Village of Wartal, where he erected a temple to Narayana (otherwise 
Krishna or Vishou, as the Supreme Being) associated with the Goddess Lakshmi 
rrom this central scene of his religious activities, Swaminarayan mounted a 
strong crusade against the licentious habits of the gurus of the Vallabbacharya 
sect His watch^rd was ' devotion to Krishna with observance of duly and 
purity oflife The two principal temples of the Swaminarayan sect are at War- 
AtoedSad Railway Station, and at 

1826-27, a formal constitution of the sect appears to have been 
JJs ‘Lckh’ or the document for the apportionment of 
l ^ document, Swaminarayan divided India 

into two parts by a notional line running from Calcutta to Navanagar and establish- 
^ dioceses, the northern one with the temple of Nar Narayan at Ahmedabad, 
Tn included the temple of Lakshmmarayan at Wartal 

roc H « * 1 ^® dioceses Swaminarayan adopted bis two nephews 
Ayodhyaprasad and Raghuvir respectively Subordinate to these Gadis and the 
pnncip^ temples two score large temples and over a thousand smaller temples 
scattered all over the country came to be built in due course 

"^e coDstitutum of the Swaminarayan sect and its tenets and practices are 
collected m four difTerent scriptures of the faith, wz . (jj the “Lekh Mo which we 
have just referred^ (2) the “Shikshapatn” which was ongmally written by 
Swaminarayan himself in about 1826 A D . the original mlnuscript does not 
appear to be available, but the Shikshapatn was subsequently rendered into 
Sanskrit verses by Shatanandswami under the directions of Swaminarayan him- 
self This Sanskrit translation is treated by the followers of Swaminarayan as 
authentic This book was later translated into Gujarati by another disciple 
named Nityanand This Shikshapatn is held m high reverence by the followers 
of the faith as a prayer book and it contains summary of Swammarayan’s instruc 
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tions and principles which have to be followed by his disciples in their lives; 
(3) the “Satsangjiwan” which consists of five parts and written in Sanskrit by 
Shatanand during the lifetime of Swaminarayan. This work gives an account 
of the life and teachings of Swaminarayan. It appears to have been completed 
in about 1829. Shikshapatri has been bodily incorporated in this work; (4) 
the “Vachanamrit” which is a collection of Swaminarayan’s sermons in Gujarati. 
This appears to have been prepared between 1822 and 1830. Swaminarayan 
died in 1830. 


It is necessary at this stage to indicate broadly the prinieiples which 
Swaminarayan preached and which he wanted his followers to adopt in life. 
These principles have been succinctly summarised by Monier Williams. It is 
interesting to recall that before Monier Williams wrote his Chapter on Swaminarayan 
sect, he visited the Wartal temple in company with the Collector of Kaira on 
the day of the Purnima, or full moon of the month of Karttik which is regarded 
as the most popular festival of the whole year by the Swaminarayan sect. On 
the occasion of this visit, Monier Williams had long discussions with the followers 
of Swaminarayan and he did his best to ascertain the way Swaminarayan s 
principles Were preached and taught and the way they were practised _by_ the 
followers of the sect. We will now briefly reproduce some of the principles 
enunciated -by Swaminarayan. 


“The killing of any animal for the purpose of sacrifice to the gods js forbidden by me. 
Abstaining from injury is the highest of all duties. No flesh meat must ever be eaten no spirit 
tuous or vinous liquor must ever be drunk, not even as medicine. My male Vnimd 

make the vertical mark (emblematical of the footprint of V^hnu or Krishna) wth thy ound 
spot inside it (symbolical of Lakshmi) on th^ foreheads. Their wves 
orcular mark with red powder or saffron. Those who are initiated into ‘he prop r 
Krishna should always wear on their necks two rosaries how down 

and the other for Radha. After engaging in let them 

before the pictures of Radha and Krishna,. and repeat the eight Jo Km^ 

Krishnah saranam mama, ‘Great Krishna is myso“>® refuge ) as many times ^sPoss'b'^^.Tb®.^ 
let them apply themselves to secular affairs. Duty pharma) Devotion 

enjoined both by the Veda (Sruti) and by the law (Smriti) founded on the V . Dev t 
(Bhakti) is intense love for Krishna accompanied ^Ih a due sense bis W day a 

my followers should go to the Temple of God. and there repeat the nam^ ot Krunn 

story of his life should be listened to with ‘be great r^erenw, |°^bymns^m^b s^ 

be sung on festive days. Vishnu, Siv, Ganapati (or ^anwa), i ^ leearded as part 

deities should be honoured with worship, ^^rayana and Siva should be equaW i ga v 

of one and same Supreme .Spirit, since bo‘b b?ve been declared in the W 

Brahma. On no account let it be supposed that difference n ( . glorious Knshna, 

>n the identity of the deity. That Being, known by is Wadored by u 

Baram Brahma, Bhagavan, Purushottama— -the ^ me jg the Visishtadvafta .fof 

as our one chosen deity. The philosophical, f o^worship Krishna and be united 

Ramanuja), and the desired heavenly abode is . Jbet e.bom should perform at 

With him ahhe Supreme Soul. is to be considered salvation, (sanskara), the 

Ihe proper seasons, and according to their j f j^parted ancestors. A pdgnMge 

(SIX) daily duties, and the Sraddda pffcnngs to t^ spirits oj op Ibechief, should be 

to the Tirthas, or holy places, of which _cts towards the poorshould be P^- 

pNformed according to rule. Alms giving and (p Krishna ; the pof jbo“'d g‘ve a 

formed by all. A tithe of one’s income sb^H ^^rf^vho w'ill act according to th^e direehons 

tweniie^hpart. Thosejtnalea and females of my — ^religiousmerjt, wealth, p > 

shall ccnainly obtain the four great objects of all human o 

and beatitude”.! presidency has summarised the teachings 

The Gazetteer of the Bombay Pre«de° ^ 
embodied in tht Shikshapatri m this way . jife; promiscuous 

, “The book of precepts an°maI*food and a'’fel'iow-man ™b/asphemy; 

intercourse with the other v false accusation atheists and heretics, and 

occasion, suicide, theft and /°Se- caste pollution; company 

partaking of food svithlow casttpeoPle. cas found er s teacmni^ 

other practices which might co unteract the ^ - 

Gazetteer of the Bombay f 
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It IS mteresting to notice bow a person is initiated into tbe sect of SatsangiS 
The Ceremony of imtiation is thus described in the Gazetteer of tbe Bombay 
Presidency — 

The ceremouy of initiation begins with the novice offering a palmful of water 
which be throws on the ground at the feet of tbe Acharya saying I give over to Swami 
Sahaianand my mind, body wealth and sms of (aU) births Man tan dhan, and janmana pap 
He 13 then given the sacred formula Sri Knshna twain gatirrnama*. Shn Krishna thou art 
my refuge The novice then pays at least half a rupee to the Acharya Sometimes ih* Acharya 
delegates his authority to admit followers as candidates for regular disciplcship giving them the 
Panch Vattaman formula forbidding lying theft adultery, intox cation and animal food But 
a perfect d sc pie can be made only after receiving the final foimula from one of the two 
Acharyas The distinguishing mark which th“ disciple is then allowed to make on his forehead, 
IS a vertical streak of Gopichandan day or sandal with a round redpowder mark in the middle 
and a n^let of sweet basil beads ’ ‘ 

Now that we have seen the mato events in the hfe and career of Swamt' 
oarayan and have examined the broad features of hts teachings, it becomes very 
easy to decide the question as to whether the Swamioarayan sect constitutes a 
distinct and separate religion and cannot be regarded as a part of Hindu religion 
In our opinion, the plea raised by the appellants that the Satsangis who follow 
the Swammatayan sect form a separate and distinct community different from 
the Hindu community and their religion is a distinct and separate religion diffet- 
ent from Hindu religion, is entirely misconceived Philosophically, Swaramarayan 
IS a follower of Ramanuja, and the essence of his teachings is that every indivi* 
dual should follow tbe mam Vedic injunctions of a good, pious and religious 
life and should attempt to attain salvation by the path of devotion to Lord 
Krishna Tbe essence of tb« initiation lies m giving the person initiated tbe 
secret ‘Manlta which is "Lord Krishna thou art my refuge, Lord Krishna, 
I dedicate myself to thee” Acceptance of the Vedas with reverence, recognition 
of the fact that the path of Bbakti or devotion leads Moksha, and insistence on 
devotion to Lord Krishna unambiguously and unequivocally proclaim that 
Swamioarayan was a Hindu samt who was determined to remove the corrupt 
practices which bad crept into the lives of the preachers and followers of Vallabha* 
charya, and who wanted to restore the Hindu religion to its original glory and 
purity Considering the work done by Swamioarayan, history will not hesitate 
to accord him the place of honour m the galaxy of Hindu saints and religious 
reformers who by their teachings, have contnbuted to make Hindu religion cver- 
alive, youthful and vigorous. 

It IS, however, urged that there are certain features of Satsangi followers of 
Swamioarayan which indicate that the jsect is a different community by itself and 
Its religion is not a part of Hindu religion It is argued that no person becomes 
a. Satsan:??. hy birth, and it is ouli; by iwAjatiAci. that tV* •if, vs 

conferred on a person Persons of other religions and Haryans can join tbe 
Satsangi sect by initiation Swammatayan himself is treated as a god and in 
the mam temple, worship is offered to Swaramarayan pre eminently , and that, 
it IS argued, is not consistent with the accepted notions of Hindu religion 
Women can take Diksha and become followers of Swamioarayan though Diksha 
to women is given by the wife of the Acharya Five vows have to be taken by 
the followers of the Satsang, such as abstinence from dnoking from non vegeta- 
rian diet, from illegal sexual relalioDsbip from theft and from infer pollution 
Separate arrangements are made for Datshau for women, special scriptures are 
honoured and special teachers are appointed to worship m the temples Mr Desn 
contends that having regard to all these disiractiye features of the Swaramarayan 
sect, it would be difficult to hold that they ate members of the Hindu commu- 
nity and their temples are places of public worship v?ithm the meaning of sec- 
tion 2 of the Act - ~ 
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We are not impressed by this argument. Even a cursory study of the grondh 
and development of Hindu religion through the ages shows that whenever a 
saint or a religious reformer attempted the task of reforming Hindu religion and 
fighting irrational or corrupt practices which had crept into it, a sect was bora 
which was governed by its own tenets, but which basically subscribed to the 
fundamental notions of Hindu religion and Hindu philosophy. It has never been 
suggested that these sects are outside the Hindu brotherhood and the temples 
which they honour are not Hindu temples, such as are contemplated by section 3 
of the Act. The fact that Swaminarayan himself is worshipped in these temples 
is not inconsisteflt with the beh'ef _which the teachings of Bhagvad-Gita have 
traditionally created in all Hindu minds. According to the Bhagvad-Gita, when- 
ever religion is on the decline and irreligion is in the ascendance, God is born to 
restore the balance of religion and guide the destiny of the human race towards 
salvation. 1 The birth of every saint and religious reformer is taken as an illus- 
tration of the principle thus enunciated by Bhagvad-Gita ; and so, in course of 
time, these saints themselves are honoured, because the presence of divinity in 
their lives inevitably places them on the high pedestal of divinity itself. Therefore 
we are satisfied that none of the reasons on which Mr. Desai relies, justifies his 
contention that the view taken by the High Court is not right. 

It is true that the Swaminarayan sect gives Diksha to the followers of other 
religions and as a result of such initiation, they become Satsangis without losint^ 
their character as the followers of their own individual religions. This fac” 
however, merely shows that the Satsang philosophy preached by Swaminarayan 
allows followers of other religions to receive the blessings of his teachincs without 
insisting upon their forsaking their own religions. The fact that outsiders are 
willing to accept Diksha or initiation, is taken as an indication of their sincere 
desire to absorb and practise the philosophy of Swaminarayan and that alone is 
held to be enough to confer on them the benefit of Swaminarayan’s teachings. 
The fact that the sect does not insist upon the actual process of proselytising on 
such occasions, has really no relevance in deciding the question as to whether the 
sect itself is a Hindu sect or not. In a sense, this attitude of the Satsang sect is 
consistent with the basic Hindu religious and philosophic theory that many roads 
lead to God. Didn’t the Bhagvad-Gita say; “even those who profess other 
religions and worship their gods in the manner prescribed by their religion, 
ultimately worship me and reach me”^ Therefore, we have no hesitation in 
holding that the High Court was right in coming to the conclusion that the 
Swaminarayan sect to which the appellants belong is not a religion distinct and 
separate Xrom Hindu religion, and consequently, the temples belonging to the said 
sect do fall within the ambit of section 2 of the Act. 

The present suit began its career in 1948 and it was the result of the 
appellants’ apprehension that the proclaimed and publicised entry of the non- 
Satsangi Harijans would constitute a violent trespass on the religious tenets and 
beliefs of the Swaminarayan sect. The appellants must, no doubt, have realised 
that if non-Satsangi Hindus including Harijans enter the temple quietly without 
making any public announcement in advance, it would be difficult, if not 
impossible, to bar their entry; but since respondent No. 1 publicly proclaimed 
that he and his followers would assert their right of entering the temples, the 
appellants thought occasion had arisen to bolt the doors of the temples against 
them; and so, they came to the Court in the present proceedings to aslc for 
the Court’s command to prevent the entry of respondent No. 1 and his 

followers. 

1 . \ 

2. I 
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It may be conceded that the genesis of the suit is the genuine apprehension 
ente'tained by the appellants, but as often happens in these matters, the said 
apprehension is founded on superstition, ignorance and complete misunderstanding 
of the true teachings of Hindu religion and of the real significance of the tenets 
and philosophy taught by Swaminarayan himself 

While this litigation was slowly moving from Court to Court, mighty events 
of a revolutionary character took place on the national scene The Constitution 
Came into force on the 26th January, 1950 and since then, the whole social and 
religious outlook of the Hindu community has undergone a fundamental change 
as a result of the message of social equality and justice proclaimed by the Indian 
Constitution We have seen how the solemn promise enshrined m Article 17 has 
been gradually, but irresistibly, enforced by the process of Jaw assisted by 
enlightened public conscience As a consequence, the controversy raised before 
us in the present appeal has today become a matter of mere academic interest 
We feel confident that the view which we arc taking on the merits of the dispute 
between the parties m the present appeal not only accords with the true legal 
position in the matter, but it will receive the spontaneous approval and response 
even from the traditionally conservative elements of the Satsang community whom 
the appellants represent m the present litigaiion In conclusion, we would like to 
emphasise that the right to enter temples which has been vouchsafed to the 
Harijans by the impugned Act in substance symbolises the right of Harijans to 
enjoy all social amenities and rights for, let it always be remembered that social 
justice IS the main foundaiioi of the democratic way of life enshrined id the 
provisions of the Indian Constitution 


The result is, the appeal fails and 
KGS 


IS dismissed with costs 

Appeal dismissed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

M O^iendragadkar, C/iit/ Justm. K N Wanciioo, 

M Kidayaiullah, V Ramaswami and P Satyanarayana Raid, JJ 
The suit Bank of Patiala (in both the Appeals) AppiUanf 
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1st January, 1959 in the scale then in force in the bank concerned. Butin view of clause (i) of para- 
graph 5.356 this cannot be less than the actual basic pay of the workman as on 1st January, 1959. 
Where under clause (i) the actual basic pay as on 1st January, 1959 is more than what point-to- 
point adjustment will give under clause (il) it cannot be reduced for clause (ii) is subject to 
clause (i). After this has been done the workman would be entitled to increments as provided 
in sub-clauses (A) and (c) of clause (iv), bat this will be subject to clauses (i) and (ii) and the 
adjusted basic pay arrived at by giving the increments under sub-clauses (6) and (c) cannot 
exceed the adjusted basic pay as arrived at by point-to-point adjustment in the Sastry award as 
modified or the maximum of that scale or the actual basie pay as on 1st January, 1959, as the 
case may be. Thus sub-clause (a) of clause (iv) is subject to clause (i) and the basic pay to be 
fixed on 1st January, 1959 has to be fixed by reading sub-clause (a) of clause (iv) and clause (i) 
together. Then increments under sub-clauses (6) and (c) of clause (iv) have to be added, but 
this is again subject to the provisions of clauses (i) and (ii). 


• Then comes clause (iv) (rf). But once it is held that basic pay under clause (ii) has to be 
worked out as on 1st January, 1959, the two increments provided by sub-clause (rf) of clause (iv) 
which are beyond that date must be given over and above what has been worked out under sub- 
clauses (a), (b) and (c) of clause (iv). Therefore, two increments under clause (ivj (rf) ha\e to 
be given after adjustments have been made under sub-clauses (a), (b) and (c) of clause (iv). In 
effect, the two increments under clause (iv) (^/) must always be given. But it may happen that 
increments under sub-clauses (b) and (c) may in some cases be not available where the actual pay 
as on 1st January, 1959 which will not be reduced under clause (i) happened to coincide with or 
was more than the adjusted basic pay under clause (ii). 


Appeals by Special Leave from the Orders dated 17th and 1st April, 1965 
of the Central Government Labour Court, Jullundur in Cases Nos. 409 and 410 
of 1963 respectively. 

C.K. Daphtary, Attorney-General for India, S.V. Gupta, Solicitor-General 
of India and Niren De, Additional Solicitor-General of India, {K.B. Mehta, 
Advocate, and V. Sagar, H.L. Anand and B.C. Das Gupta, Advocates of 
Mjs. Anand, Das Gupta and Sagar, 'with them) for Appellant (In botii the Appeals). 

M.K. Ramannirthi, Advocate of Mjs. Raniamurthi & Co. for Respondents (In 
both the appeals). 


The Judgment of the Court was delivered by 

Wanchoo, J. — ^These two appeals by Special Leave raise a common question as 
to the interpretation of paragraph 5.356 of the National Industrial Tribunal 
(Bank Disputes) Award of June, 1962 (popularly known as the Desai award) and 
will be dealt with together. It is unnecessary to set out the facts of the two appeals 
at this stage. It is suiScient to say that the respondents made applications under 
section 33-C (2) of the Industrial Disputes Act, XIV of 1947, praying for 
determination and computation of the benefit to which they were entitled under 
the Desai award as they were not satisfied with the fixation of their pay by the 
appellant-bank under paragraph 5,356. 


The Desai award dealt with the method of adjustment in the scales of pay fixed 
bv it from paragraph 5.329 onwards. It divided the employees of the banks with 
which it was concerned in two groups. The first group consisted of workmen who 
were drawing basic pay on 1st January, 1962 according to scales of pay provided by 
the All-India Industrial Tribunal (Bank Disputes) Award, 1953 (popularly known 
as the Sastry award) as modified by the Labour Appellate Tribunal Decision (Bank 
Disnutes) The second group consisted of workmen who on 1st January, 1962 were 
emoloved in banks which were not governed by tire provisions of the Sastry award 
as modified and were not thus drawing basic pay on the footing of scales of pay 
orovided bv that award. In the first case the Desai award provided that the 
workmen w'ould be fitted in the new scales of pay from 1st January, 1962 on stage 
to sla'^e adjustment basis i.c. workmen who were drawmg basic pay at a parti- 
cular Ma"c in the time scale of the Sastry award as modified would draw basic pay 
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at the same stage m the new scale applicable to them under the Desai award 
Examples of how this would be done were given m paragraph 5 348 of the Dcsai 
award As to the second group, the Dcsai award provided that these employees 
would first be fitted in the appropriate scales provided in the Sastry award as modi 
fied as on Isi January, 1962 and thereafter they would be fitted in the new scales of 
pay provided by the Desai award as laid down in paragraph 5 348 Paragraph 5 356 
then went on to provide how these workmen would be fitted in the Sastry award 
Here again the workmen were divided into two groups, namely, those who entered 
service before 1st January, 1959 and those who entered, service on or after 1st 
January, 1959 In theprcsent appeals we are concerned with workmen who entered 
service before 1st January, 1959, and the fitment of these workmen was dealt with 
in paragraph 5 356 of the Desai award, and it is this paragraph which calls for 
interpretation in the present appeals 

We may at this stage mention that a similar question of fitment was considered 
by the Sastry award m paragraph 292 and certain provisions were made thereunder 
This paragraph was considered by the Labour Appellate Tribunal in appeal from 
the Sastry award and certain modifications were made thereunder by paragraphs 164 
and 166 of the Labour Appellate Tribunal decision in appeal Paragraph 292 as 
modified by the Labour Appellate Tnbunal deci>ion came up for interpretation 
before this Court m State Bank of India v Prakash Chand Mehra\ As the words 
of paragraph 292 of the Sastry award as modified by the Labour Appellate Decision 
are almost the same as the words of paragraph 5 356 of the Dcsai award, we may 
set out the two paragraphs in parallel columns for comparison 


Sastry auard as modified by the Labour 
Appellate decision 

For workmen who entered service of 
the bank before 3 1st January, 1950 

(1) The workman's basic pay as on 
31st January, 1950 shall not be 
reduced in any case 

(2) Subject to rule (1) the adjusted 
basic pay m the new scale shall 
not exceed what point to point 
adjustment would give him or 
the maximum in the new scale 


Desat ai^ard 

For workmen who entered service of 
of the bank before IstJanuary, 1959 
(i) The workman's basic pay as on 
IstJanuary, 1959 shall not be 
reduced in any case 
(ii) Subject to rule (i), the adjusted 
basic pay m the scale provided 
in the Sastry award as modified 
shall not exceed what point to- 
pomt adjustment would give him 
or the maximum m the scale pro 
vided by the Sastry award as 
modified 


(3) In the matter of adjustment all 
efficiency bars, whether in the 
previously existing scales or m 
the new scales fixed by us, should 
he Ignored 

(4) Subject to rules (1) to (3) work- 
man’s basic pay in the new scales 
shall be fixed m the following 
manner — 

(a) A workman shall first be 
fitted into the scale of pny 
fixed by out av/ard (herein 


(hi) In the matter of adjustment, all 
efficiency bars, whether in the 
previously existing <cales or in 
the «cales provided by the Sastry 
award as modified should be 
ignored 

(iv) Subject to rules (i) to (iii) a 
workman’s basic pay m the scale 
provided by the Sastry award as 
modified shall be fixed m the 
following manner — 

(fl) A workman shall first be fitted into 
the scale of pay of Sastry award as 
modified by placing him at the 
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called the new scale) by plac- 
ing him at the stage in the 
new scale equal to, or next 
above his basic pay as on 
31st January, 1950 in the pre- 
Sen scale then in force (here- 
in called the existing scale). 

(h) To the basic pay into which 
he is fitted under clause (a) 
the annual increment or 
increments in the new scale 
as from that stage onwards 
should be added at the rate 
of one increment for every 
comjpleted three years of ser- 
vice in the same cadre as on 
31st January, 1950, up to a 
limit of 12 years’ service; 
hereafter one increment for 
every four years of service up 
to another 8 years’ service, 
and after that one increment 
for every five years of service. 

' (c) Such increments shall not 

however exceed four in 
number. 

[Note; Omitted by the Labour 
Appellate Tribunal in view 
of change in clause (h)] 

(4-A) After adjustment sare made 
in accordance with clauses (a), 
(h) and (c) si/pra two further 
increments in the new scale will 
be added thereto for service for 
the two years 1951 and 1952. 
In addition the workman will be 
entitled to draw his normal incre- 
ment for 1953 on 1st April, 1953. 
Thereafter each succeeding year’s 
annual increment shall take effect 
as and from 1st April of that 
year. 


stage in the Sastry award scale as 
modified equal to, or next above 
his basic pay as on 1st January, 
1959 in the scale then in force in 
the bank concerned (hereinafter 
called the bank’s scale). 

(Ji) To the basic pay into which he is 
fitted under clause (a) annual incre- 
ment or increments in scale pro- 
vided by the Sastry award as modi- 
fied as from that stage onwards 
should be added at the rate of one 
increment for every completed three 
years of his service in the same 
cadre as on 1st January, 1959. 


(c) Such increments shall not however 
exceed four in number. 


(d) After adjustment' are made in 
accordance with clauses (a), {b) 
and (c) supra, two further annual 
increments in the scale provided by 
the Sastry award as modified will 
be added thereto for service for the 
two years of i960 and 1961. 


We are not concerned with clauses (5) and (6) of paragraph 292 of the Sastry 
award or with clauses (v) and (vi) of paragraph 5.356 of the Desai award for 
purpose of the dispute between the parties and have not therefore set them out. 

It will be seen from the above comparison of the provisions in the two awards 
that the substantial provisions of the Desai award are exactly the same as the 
provisions of the Sastry award as modified cxcept (i) for changes nccessiiated by 
the fact that the Desai award was being given in 1962 and (ii) the provision in 
the Sastry award corresponding to sub-clause {d) of clause (iv) of paragraph 5.356 
of the Desai award was separated by the Labour Appellate Tribunal Decision from 
clause (4) and made clause (4-A). 
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We have already referred to the fact that paragraph 2S2 of the Sastry award as 
modiOcd came up for consideration before this Court m the case of Frakash Chand 
Jlfthro' and this Court interpreted clauses (1) to (4-A) of the Sastry Award as 
modified thus: 


• \Vc hive therefore first to fix the basic pay in accordance with rule (4) {o) and then allow 
annual increreenlsiDaccordancewilhrulet4)(i-) Butthaia «ubject to rujes(l) and (2) above 
We are unable to accept the contention raised on behalf of the respondent that the words 
’subieclto’ havenot theeffect of maVmgwhalwooid otherwise follow from the application of 
rules f4) (a) and (4) fW subject to both the limits laid down m rule (2) Giving as we must natural 
meaning to the words used m rules (2) and (4), we are of opinion that in no case can the basic 
pay be fixed at a high“r figure than what the point to point adjustment would give to the woik 
man or the maximum in the new scale' 


The dispute between the Bank and ihe workmen m the present case was this 
The BaoK claimed that under clause (it) of the Desai award, the adjusted basic pay 
‘n the new scale was not to exceed what point to point adjustment would give an 
employee on 1st January, 1962 The bank further claimed that this being the 
maximum permissible under clause (it) and clause (iv) being subject to clause (u) 
the method of fitment provided m clause (tv) could not give to an employee mote 
than the maximum arrned at under clause (ii) Thus the bank's case was that 
once the maximum arrived at by point to point adjusimem as on 1st January, 1962 
was reached under clause (n) no further increments even under sub clause (d) of 
clause (tv) could be allowed The workmen on the other hand claimed that they 
were entitled to what was provided by sub clauses (o), (b) and (c) of clause (iv) 
and the two increments under sub clause (d) and that it did not matter whether 
what was thus arrived at exceeded the maximum provided under clause (ii) ITie 
Labour Court has partially accepted the workmen’s contention and fixed the pay 
of the two workmen concerned accordingly The bank contests the correctness 
of this view 


We ate of opinion that neither the stand taken by the bank nor the stand 
taken by the workmen ts correct, and thaithe relevant clauses in paragraph 5 3S6of 
the Desai award must be interpreted in the same manner as the relevant provisions 
m the Sastry award as modified were interpreted m /’/•otor/z CAa/irf Afehra's case^ 
In this connection it is brought to our notice that m paragraph 5 356 of the Desai 
award it was stated that the award was giving directions simtlarto those provided 
under the Sastry award as modified subject to certain changes which were consi- 
dered necessary having regard to the lapse of tune after coming into force of the 
provisions of the Sastry award as modified It is urged on behalf of the appellant 
that the Desai award made certain changes and therefore need not be interpreted 
in the same way as was done in Prakash Chand Mehra's case * We see no force m 
Ah-i-x^iihuxiAMAP JJbaJ Abf’ jsiard arvJ AhaJ 

being made, but these changes were considered necessary having regard to the 
lapseoftime However, the roam intention of the Desai award was also to give 
directions similar to those provided in ihe Sastry award as modified Tt is true that 
there are some verbal changes in the Desai award, but these verbal changes are only 
due to lapse of time and do not affect the substance of what was provided by the 
Sastry award as modified 

We do not agree with the case of the appellant bank that m clause (u) the 
adjusted basic pay is to be as on Isl January, 1962 We are of opinion that the 
adjusted baste pay m clause (u) has to be taken as on 1st January, 1959 This 
follows from the fact that the workman’s basic pay as on 1st January, 1959 can- 
not be reduced and therefore when clause (ii) speaks of adjusted basic pay it 
must refer to the same date as m clause tO Further clause (iv) which provides 
for actual calculations starts with the words ‘subject to rules (i) to (in) ’and there- 
fore the actual calculations made under claose (iv) must be subject to clauses (i) 
and (ii) This means m effect that the actual fixation under sub-clauses (a), (6) 
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and (c) of clause (iv) will be subject lo clause (i) and clause (n). Voder sub- 
clause (a) of clause (iv) a workman %vill be placed in the Sastry award as modified 
by placing him at the stage in the Sastry award scale equal to or next above his 
basic pay as on 1st January, 1959 in the scale then in force in the bank concerned. 
But m view of clause (i) this cannot be less than the actual basic pay of the 
workman as on 1st January, 1959. Where under clause (i) the actual basic pay as 
on 1st January, 1959 is more than what point- lo-point adjustment will give under 
clause (ii), it cannot be reduced for clause (a) is subject to clause (i). After this 
has been done the workman would be entitled to increments as provided in sub- 
clause (hj read with sub-clause (c) of clause (iv), but this will be subject to 
clauses (i) and (ii) and the adjusted basic pay arrived at by giving the increments 
under sub-clauses (h) and (c) cannot exceed the adjusted basic pay as arrived at 
by point-to-point adjustment in the Sastry award as modified or the maximum of 
that scale or the actual basic pay as on 1st January, 1959, as the case may be. 
Thus sub-clause (a) is subject to clause (i) the basic pay to be fixed on 1st 
January, 1959 has to be fixed by reading suD-clause (a) of clause (iv) and clause (i) 
together. Then increments under sub-clause (b) read with sub-clause (c) of 
clause (iv) have to be added, but this is again subject to the provisions of clauses (i) 
and (ii). 

After this has been worked out, then comes sub-clause (d) of clause (iv), and 
the main dispute in the present case is about this sub-clause. The appellant- 
bank’s contention is that two further annual increments allowed j under sub- 
clause (d) cannot be permitted in view of clause (ii) as interpreted by the appel- 
lant. But as we have held that in clause (ii) the adjusted basic pay has to be 
fixed as on 1st January, 1959, sub-clause (d) of clause (iv) will take effect and 
give two annual increments for I960 and 1961 which are beyond the date which we 
have accepted as the right date for purposes of clause (ii). It is however urged on 
behalf of the appellant that sub-clause (d) is also subject to clauses (i) to (iii) and 
therefore these increments if they go beyond what clause (ii) provides cannot be 
given. This argument has arisen because the Desai award did not separate sub- 
clause (d) as was done by the Labour Appellate Tribunal in its modification of 
the Sastry award. But as stated fay the Labour Appellate Tribunal when dealing 
with the Sastry award, it was inherent in the Sastry award that increments for 
1951 and 1952 should be provided after the basic pay was worked out as on 31st 
January, 1950. The same applies to the Desai award. Once it is held — and that 
we hold — that basic pay under clause (ii) has to be worked out as on 1st 
January, 1959, the two increments provided by sub-clause (d) of clause (iv) which 
are beyond that date must be given over and above what has been worked out 
under sub-clauses (n), (i&) and (c) of clause (iv) of the Desai award. The fact 
that by oversight sub-clause (dj of clause (iv) was not made a separate clause 
would make no difference for sub-clause (d) provides for a period after the date 
upto which clause (ii) works. Therefore, two increments under sub-clause (d) have 
to be given after adjustments have been made under sub-clauses (a), (b) and (c) 
of clause (iv) in accordance with what we have interpreted these sub-clauses as 
well as clauses (i) and (ii) to mean. Jn effect the two increments provided in 
sub-clause (d) must always be given. But it may happen that increments pro- 
vided in sub-clause' (6) read with sub-clause (c) may in some cases be not available 
where the actual pay as on Isl January, 1959 which will not be reduced under 
clause (i) happened to coincide with or was more than the adjusted basic pay 
under clause (ilk This interpretation is in accord with what was decided by 
this Court in Prakash Cfiand Mehra’s case^ and that decision in our opinion 
would govern the interpretation of paragraph 5.356 of the Desai award also, which 
as we have indicated, is in substance the same as paragraph 292 of the Sastry 
award as modified by the Labour appellate decision. 
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We now turn to the actual fixation of pay in each case We shall first take 
thecaseofRaraParkash(/«- CANolOOS) He joined service on 1 1th April, 1949 
His basic pay as on 1st January, 1959 was Rs 106 His place of posting was Phag- 
wara in Area III Point to point adjustment as on 1st January, 1959 would give 
him Rs 106 m the Sastry award scale as modified This is equal to his actual 
salary as on 1st January, 1959 Tlicrefore under sub-rlause(a) of clause (iv) 
his salary has to be fixed as on 1st January, 1959 at Rs 106 He would not be 
entitled to any increments under sub clauses (6) and (c), because his actual salary 
comc/ded with the adjusted basic pay in the Sastry award scale as modified as 
on 1st January, 1959 He would however be entitled to two increments under 
sub clause (d) for the years 1960 and 1961 and his salary therefore as on 1st 
January, 1962 under the Sastry award would come to Rs 119 As Rs 119 is the 
eleventh stage m the Sastry scale Ram Parfcash would be entitled to the eleventh 
stage in the Desai scale, which would be Rs 170 The bank actually fixed him 
at Rs 176 on its own interpretation <pf the award In the circumstances. Ram 
Parkash was not entitled to any relief from the Labour Court 

Tek Chand Sharma respondent in C A No 1009 was appointed on 15th 
November, 1950 His salary as on 1st January 1959 was Rs 100 and his place 
of posting was Nakodar m Area IV of the Sastry award His salary according to 
point to point adjustment would come to Rs 85 But under clause (i) his salary 
cannot be fixed below Rs 100, which he was actually getting Under sub- 
clause (a) of clause (iv) bis salary will be fixed at Rs 100 He would not be 
entitled to any increments under sub clauses ib) and (c) of clause (iv) because be 
was getting more than what would be his adjusted basic pay under clause (lO* 
Therefore, for purposes of sub-clause (a) of clause (iv) he would be fixed at 
Rs 100 as on 1st January, 1959, and would be entitled to increments under 
sub-clause (rfl which will bring hts salary to Rs 112 as onist January, 1962, 
This IS the thirteenth stacc in the Sastry scale Nakodar is now in Area III in 
the Desai award The thirteenth stage in the Desai award scale is Rs 182 for 
that area So his salary as on 1st January, 1962 would be fixed at Rs 182 In 
addition he is entitled to two increments on account of being a graduate and 
one increment on account of his having passed the Indian Institute of Bankers’ 
Mamination His actual salary in the Desai scale on 1st January, 1962 will be 
Rs 182 plus Rs 33 i e Rs 215 The bank fitted him on Rs 193 The award 
of the Labour Court therefore m the case of Tek Chand Sharma is correct 

We therefore allow No C A. 1008 and set aside the order of the Labour Court 
and dismiss the application of Ram Parkash We make no order as to costs in 
the circumstances CA No 1009 is hereby dismissed We make no order as to 
costs m the circumstances 

^ ^ C <t No Vm of 196S 

CA No 1009 0/1965 disnussed 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present —A K Sarkar, J R Mudholkar and R S Bachawat, JJ 
Girdharilal Amratlal Shodan and others Appelhnis* 
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The State of Gujarat and others Respondents 

Land Acgulsitlon Act (/o/1894j Seciioris6 and aScope—Acguhtihn for a public purpose 
—Notification under section 6 after complying with sections 4 and 5 li—Such notification 
found in\ahd—Go\er/meni cancelling Inralld notification and issuing fresh notification hllfioul 
again complying y^ith sections 4 and 5 A— Validity 
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A notification under section 4 of the Land Acquisition Act was issued by the Government of 
Gujarat on 3rd August, 1960 stating that a certain land was likely to be needed for a public 
purpose. An enquiry under section 5-A was duly held and a report under section 5-A (2) was 
made to the Government. Thereafter on I8th July, 1961 the Slate Government issued a notifica- 
tion under section 6 stating that the land was needed for a public purpose. Later realising that 
the notification under section 6 was not in accordance with law, the Government cancelled the 
said notification and in its stead issued a fresh notification under section 6 on 14th August, 1964 
without a fresh compliance with sections 4 and 5-A. On the question of the validity of the 
second notification, 

Held, the notification dated 14th August, 1964 was validly issued. 

The Contention that by cancelling the notification dated I8th July, 1961 the Government 
must betaken to have withdrawn from the acquisition and cancelled the notification under 
section 4, dated 3rd August, 1960 also and consequently the Government could not issue the 
notification under section 6 dated I4th August, 1964 without a fresh compliance with sections 4 
and 5-A, is clearly untenable. Where the notification under section 6 is incompetent and invalid, 
the Government may treat it as ineffective and issue a fresh notification. The cancellation of the 
first notification was no more than a recognition of its invalidity. There is nothing in section 48 
which precluded the Government from treating the earlier invalid notification as ineffective and 
issuing in its place an effective notification under section 6. 

Appeal from the Judgment and Order dated the 2Dd April, 1965 of the 
Gujarat High Court in Special Civil Application No, 584 of 1961, 

Niren De, Additional Solicitor-General of India, (/, B. Dadachanji, 
Advocate of MJs. J. B. Dadachanji & Co., with him) for Appellants, 

R. Ganapathy Iyer and B.R.G.K. Achar, Advocates, for Respondents 
Nos, 1 and 2. 

Arun H. Mehta, M.N, Shroff and I.N. Shroff, Advocates, for Respondent 
No, 3. 

The Judgment of the Court was delivered by 

Bachawat, On 3rd August, 1960, the Government of Gujarat issued a 
notification under section 4 of the Land Acquisition Act, 1894 (hereinafter 
referred to as the Act) stating that the land measuring about 7,151 sq, yards in 
Final Plot No, 460 of the Town Planning Scheme No, III of Elisbridge in 
Ahmedabad taluka city, village Changispur, was likely to be needed for a 
public purpose, viz., for construction of houses for Sbri Krishnakunj Government 
Servants Co-operative Housing Society, Ltd., Ahmedabad, The land is the 
subject-matter of a trust of which appellant No. 1 is the trustee and appellants 
Nos, 2 to 6 arc the beneficiaries. An enquiry under section 5-A of the Act was 
duly held, and a report under section 5-A (2) was made to the Government. On 
18th July, 1961, the State Government issued a notification under section 6 of 
the Act stating that the land was needed to be acquired for the aforesaid public 
purpose at the expense of Shri Krishnakunj Government Servants Co-operative 
Housing Society, Ltd. On 22nd September, 1961, the appellants filed a writ 
application in the High Court of Gujarat praying for an order quashing the notifi- 
cation under section 6 dated 18th July, 1961. During the pendency of this 
application, the Government issued a notification dated 28th April, 1964 cancell- 
ing the aforesaid notification dated 18th July, 1961. On 14th August, 1964, the 
Government issued a fresh notification under section 6 stating that the land was 
needed -to be acquired at the public expense fora public purpose, v/r., for the 
Housing Scheme undertaken by Shri Krishnakunj Government Servants Co-opera- 
tive Housing Society, Ltd., Ahmedabad with the sanction of the Government. 
The appellants were thereupon allowed to amend the writ petition, and by the 
amended writ petition, they prayed for an order quashing the notification under 
section 6 dated 14th August, 1964 as also the notification under section 4 dated 

s.CJ.— 68 
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3rd August, I960 On 2nd April, 1965, the High Court dismissed the applica- 
tion The appellants now appeal to this Court on a certificate granted by the 
High Court 

Counsel for the appellants submitted that the power of the State Govern- 
ment to cancel a notification under section 6 of the Act implied by section 21 of 
the General Clauses Act, 1897 is subject to the condition that the Government 
should withdraw from the acquisition as provided for m section 48 of the Act 
By cancelling the notification under section 6, dated 18th July, 1961, the Govern- 
ment must be taken to have withdrawn from the acquisition and cancelled the 
notification under section 4, dated 3rd August, 19 0 also and consequently the 
Government Could not issue the notification under section 6, dated 14th August, 
1964 Without issuing a fresh notification under section 4 and making a fresh 
enquiry under section 5-A Counsel for the respondents disputed the correctness 
of this submission 

It IS to be noticed that the notification under section 6 dated 1 8th July, 
1961 stated that the land was required for a public purpose at the expense of 
Shn Krishnakunj Government Servants Co operative Housing Society Ltd 
The Government had no power to issue this notification Having regard to 
the proviso to section 6 of the Act, a declaration for acquisition of the land 
for a public purpose could only be made if the compensation to be awarded 
for It was to be paid wholly or partly out of public revenues or some fund 
controlled or managed by a local authority The Government had no power 
to issue a notification for acquisition for a public purpose where the compensation 
was to be paid entirely by a company Tne notification dated 18th July, 1961 
was, therefore, invalid and of no effect, see Slijam Behafi v State of Madiiya 
Pradesh^ The appellants filed the writ petition challenging the aforesaid notifi- 
cation on this ground The challenge was justified and the notification was 
liable to be quashed by the Court The State Government realised that the 
notification was invalid and without waiting for an order of Court, cancelled 
the notification on 28th April, 1964 The cancellation was in recognition of 
the invalidity of the notification The Government had no intention of withdraw- 
ing from the acquisition Soon after the cancellation the Government issued a 
fresh notification under section 6 Where, as in this case, the notification under 
section 6 is incompetent and invalid, the Government may treat it as ineffective 
and issue a fresh notification under section 6 This is what, in substance, the 
Government did in this case The cancellation on 28th April, 1964 was no more 
than a recognition of the invalidity of the earlier notification There is nothing 
in section 48, which precluded the Government from treating the earlier invalid 
notification as ineffective and issuing in its place an effective notification under 
section 6 Where the notification under section 6 is lawful and valid, a question 
may well arise whether the Government can cancel it without withdrawing from 
the acquisition, as provided for under section 48 But no such question arises 
m this case, and we express no opinion on it 

Counsel for the appellants next submitted that on issuing the notification 
dated 18th July, 1961 the power of the State Government to issue a notification 
under section 6 was exhausted and the Government could not issue a fresh 
notification under section 6 There is no substance in this contention The 
notification dated ISth July. 1961 was invalid By the issue of this notification, 
the Government had not effectively exercised its power under section 6 In the 
circumstances, the Government could well issue the fresh notification under 
section 6, dated 14th August, 1964 

Counsel for the appellants next submitted that the notification under 
section 6 must be issued without unreasonable delay after the issue of the notifica- 
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tion under section 4 and consequently, the notification, dated 14th August, 1964 
IS invalicl, as it was issued after unreasonable delay. This contention was not 
raised m the High Court. On 25th September, 1961, soon after the filing of the 
writ petition, the appellants obtained an injunction restraining the Government 
rroni proceeding with the acquisition. We are informed that this injunction 
continued for some time and was modified at a later date. Until the modifica- 
tion of^ the injunction, the Government could not take further steps in the 
The question whether there was unreasonable delay in the issuing 
pf the notification dated 14th August, 1964 was not put in issue and was not 
investigated in the Court below. We, therefore, indicated in the course of the 
argmnent that the appellants cannot be allowed to urge this point for the first 
time m this Cburt. We express no opinion one way or the other whether the 
Government is bound to issue the notification under section 6 without unreason- 
able delay after the issue of the notification under section 4. 

Jn the High Court, the appellants contended that the public purpose set 
out in the notification dated 14tb August, 1964 was different from the public 
purpose set out in the notification dated 18th July, |961 and the Government 
could not issue the notification dated 14th August, 1964 without issuing a fresh 
notification under section 4. The High Court repelled this contention. It found 
that the public purpose set out in the notification dated 14th August, 1964 was 
identical with the public purpose set out in the notification dated 18th July, 1961. 
This finding is no longer challenged before us. 

The appeal fails, and is dismissed with costs. 

V.K. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. GajendraGAdkar, Chief Justice, K, N, Wanchoo, 
M. Hidayatullah, J. C. Shah and S. M. Sikri, JJ. 

Nathia Agarwalla and another. . . Appellants* 

V. 

Jahanara Begum and others .. Respondents. 

Assam Non-agricultural Urban Areas Tenancy Act {Xtl of 1955), section 5 (1) (a ) — If applies 
to pending execution proceedings. 

Section 5 (1) {a) of the Assam Act XU of 1955 does not apply to pending execution proceed- 
ings in respect of decrees for ejectments granted before the coming into force of lhat Act. 
Thus, the protection of section 5 (I) (a) will not be available in execution cases pending at the 
date of commencement of the Assam Act XM of 1955 in respect of decrees already won before 
its commencement. 

Appeal by Special Leave from the Judgment and Order dated the 14th 
August, 1959 of the Assam High Court in Appeal from Original Order No. 21 
of 1959. 

If. C. Setahad, Senior Advocate (B. P. Maheswari and S. Narasimhan, 
Advocates, with him) for Appellants. 

B. Sen, Senior Advocate (P. K. Ghosh, Advocate, with him), for 
Respondents. 


*C.A. No. 893 of 1963. 
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The Judgment of the Court was delivered by 

Hidayatullah, J —This is an appeal by Special Lea\e against an order of the 
High Court of Assam dated 14th August, 1959, rejecting summarily an appeal in 
an extcntion ca^e The appeUanta agavnst whom the decree for ejectment is 
being executed are the widow and son of one Maliram Agarwala whose father 
Arjun Das had taken on lease the suit land from one Mohd Soleman, predeces- 
sor in interest of the respondents The decree was passed as far back as 28th 
November, 1950, m a title suit filed against the appellants and was later confirm- 
ed by the High Court 

The present execution began on 16th August, 1954 and was pending in the 
Court of the Subordinate Judge, L AD Gauhati when the Assam Non Agricul- 
tural Urban Areas Tenancy Act, 1955 (Assam Act XII of 1955) came into force 
from 26th June, 1955 The appellants thereupon claimed the benefit of section 5 
of the Act which grants protection from eviction to tenants under certain cir- 
cumstances The Execution Court heard arguments and on 12th November, 
1957, held that the protection of section 5 was available not only in pending 
suits and appeals but also in pending execution cases In reaching this conclu 
Sion the learned Judge followed a decision of the Assam High Court reported 
m Harsukh Saraqgi and another v Mashulal hhemam and another^ and of the 
Calcutta High Court m Habiba Bibi and others v Ram Ranjan Mullick and 
others * He accordingly fixed the case for evidence to find out if there existed 
facts necessary for the application of seciioa 5 of the Act Subsequently the 
Presiding Judge having changed, the point was reopened on 6th June, 1959 by 
the successor Judge That learned Judge following a la*er decision of the 
Assam High Court in Suresh Chandra Datta v Athutosh Datta and 
others^ hc\a that section 5 (l)(o) was not applicable to execution proceedings 
and the pending execution must proceed according to law The only question 
in this case is whether the provisions of section 5 (1) (o) of the Tenancy Act 
apply to pending execution proceedings 

The Act was passed * to regulate in certain respects the relationship between 
landlord and tenant in respect of non agricultural land m urban areas of the 
State of Assam ” It consists of 14 sections Section 5, with which we arc pri- 
marily concerned, may be read in full It reads • 

5. Proleelien from encllon— 

(1) Notwjtbstaod ng anything in any conlracl or m any law for the time being m forte— 

(a) where under the terms of a contraci entered into between a landlord and his tenant 
whether before or after the coniinencement of this Act, a tenant is entitled to build and has 
in pursuance of such terms actually built within the period of five years from the date of such 
contract a permanent structure on the land of the tenancy for rendential or business purposes 
or where a tenant not being so entitled to build, has actually built any such siru ture on the land 
of the tenancy for any of the purposes aforesaid with tbe knowledge and acquiescence of the 
landlord the tenant shall not be ejected by the landlord from the tenancy except on the ground 
of non payment of rent, 

(b) where a tenant has efTected improvem-nts on the land of the tenancy nnder the 
terms whereof be is not entitled to effect such improvements the tenant shall not be ejected by 
the landlord froi" the land of the tenancy unless compensatjon for reasonable improvements has 
been paid to the tenant 

(2 No tenant shall be ejected by bis landlord from the land of the tenancy except m 
execution of a decree for ejecimeot passed by a competent civil Court 

(3) No decre* for ejectment passed on the ground of non payment of rent shall be 
exeaited within a period of thirty days from the date of the decree If the tenant pays inio the 
Court whose duty it is to execute the decree the entire amount payable tinder the decree 
wiihin the aforesaid period the Court shall record lb“ decree as satisfied % 


1 AIR 1957 Assam 22 

2 AIR 1937 cal 207 


3 AIR 1960 Assam 24 
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The remaining sections maybe shortly noticed before we proceed to construe 
section 5. The first three sections contain respectively the short title, the extent 
of application and the definitions of terms in the Act. Section 4 puts an oblioa- 
tion Upon a tenant to pay rent for his holding at fair and equitable rates. Sec- 
tion 6 lays down how compensation for improvements in a suit for ejectment 
against a tenant is to be calculated and includes within improvements structures, 
which the tenant entitled to build has actually built after the expiry of the period 
of five years referred to in clause (a) of sub-section (1) of section 5. Sections 7, 
8 and 9 deal with the question of enhancement of rent from different points of 
view. Section 10 prohibits the realisation of any “salami”. Section 11 provides 
that no suit for ejectment, except for arrears of rent, shall be instituted until after 
the expiration of one month from the date of the receipt by the tenant of 'a 
notice in writing by the landlord requiring the tenant to surrender possession of 
the land in favour of the landlord. Section 12 shows how the notices have to be 
served and section 13 gives the power to make Rules. By section 14, the Sylhet 
Non-Agricultural Urban Areas Tenancy Act, 1917 (Assam Act X of 1947) was 
repealed. 

The only question in this appeal is whether section 5(1) (a) of the Act, which 
we have reproduced above, applies to execution cases in respect of decrees for 
ejectment granted before the coming into force of the Tenancy Act. The answer 
to this question will determine which of the two orders passed by the respective 
presiding Judges was right. 

Two methods of approach were adopted by Counsel in this appeal. One 
was to construe the words of the fifth section taken by themselves or in compa- 
rison with those employed in other Acts of the Assam Legislature. The second 
was to compare and contrast section 5 of the Assam Act with enactments in Rent 
Control Acts of other States. The second method although sometimes instructive 
is not to be commended because similarity or variation in the laws of different 
States is not necessarily indicative of a kindred or a changed intention. Enact- 
ments drafted by different hands, at different times and to satisfy different 
requirements of a local character, seldom afford tangible or sure aid in construc- 
tion. We would, therefore, put aside the Rent Control Acts of Madras, Bihar, 
Delhi and other States, because in these States the problem of accommodation in 
relation to the availability of lands and houses and the prior legislative history 
and experience, cannot be same as in Assam. We shall, however, refer to other 
Rent Control Acts of the Assam Legislature because they do not suffer from this 
weakness and may throw some light on how the Legislature was accustomed to 
view such matters. But before we do so we shall consider section 5 taken by 
itself. 

The section consists of three sub-sections and it is helpful to view the provi- 
sions backwards, that is, from the last sub-section to the first. The third sub- 
section deals with a decree of ejectment passed on the ground of non-payment of 
rent. It affords a last chance to the® tenant to retain the land of his tenancy 
by making such a decree unexecutable for a period of 30 days from its date so 
that the tenant may, if he cares, deposit the amount of the decree in the Court 
which will execute that decree. On the tenant so paying, the decree is recorded 
as satisfied. This sub-section must apply to all executions which come within 
its terms because of the clear language “no decree for ejectment * * 

■!= * shall be executed” and “the Court shall record the decree as satisfied”. 

These are peremptory words and they do not admit of any exception. All 
decrees for ejectment in which thirty days’ time had not passed were affected 
but it is clear, that decrees which did not come within the terms of the sub- 
section remained executable. 

We may now examine the second sub-section which also takes away some 
rights of landlords but leaves them free to execute decrees other than those on which 
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the section places an ernbaigo Thai sub section provides that no tenant shall 
be ejected by bis landlord from the land of his tenancy except m execution of 
a decree for ejectment passed by a competent civil Court. Although this sub- 
section takes away the right of ejectment m other ways if any, U recognises that 
ejectment is possible provided there is a decree of a competent civil Court 

\Ve may now consider the first sub section Certain matters appear on its 
face The sub section does not speak of an ejectment decree, but of the right 
of the landlord to eject bis tenant It begins by stating “notwithstanding any- 
thing m any contract or m any law for the time being m force ’ but it docs not 
include decrees for ejectment already obtained, in the fton obstonie clause Such 
decrees could have easily been named, to include them within the protective pro 
visions, but they were not The operative parts of the sub section protect tenants 
under two circumstances which are mentioned as (a) and (b) Taking (b) first if 
the tenant effects improvemcn s op the land which he is not entitled to ejfect, the 
landlord may not eject him unless he pays reasonable compensation Who will 
assess the compensation is laid down in section 6 but that section specifically 
mentions a suit for ejectment and not execution proceeding All this seems to 
suggest that section 5 (i) (6) is intended to operate on rights of the landlord 
which are being enforced by a suit but not on rights already enforced and deter- 
mined By speaking of the curtailment of the landlord s right and by omitting 
to provide for decrees into which the rights merge and by mentioning the provi- 
sions of section 6 if the provisions of section 5 are to be invoked m a suit for 
ejectment it appears that the decrees as such are not put under the same embargo 

So far there IS nothing m section S which would suggest that its provisions 
cover decrees in which the rights bad passed before the coming into force of the 
Act It remains to see whether section 5 (1) (a) strikes a different note Part (a) 
of section 5 (1) is constructed on very similar lines and does not admit a different 
approach It protects tenants of land from ejectment by the landlord in those 
cases in which the tenant entitled to build on the land under his contract has 
actually built a permanent structure within five years from the date of his contract, 
or has without such right built with the knowledge and acquiescence of the land- 
lord Such tenant may not be ejected except lor non payment of rent Clause (a) 
applies alike to contracts made before or after the commencement of the Act 
This creates some doubt but as it intends to operate on the rights of the land 
lord seeking to enforce them against a tenant, who claims that he cannot be 
ejected, the clause must again contemplate a suit and not execution proceedings 
There is nothing to distinguish clause (a) from clause (b) m so far as execution 
of decrees already granted is concetoed 

The decision of the Assam High Court m Suresh Chandra v Ashuiosh Dutia, 
(supra)^ expressed the same conclusion but on a slightly different reasoning The 
conclusion is further strengthened when one reads the cognate sections of the 
earlier Assam Acts passed by the same Legislature Section 14 of the Sylbet 
Non Agricultural Urban Areas Tenancy fiXt, 1947 (Assam Act X of 1947) now 
repealed by the Act we arc considering, provided in clear terms that proceedings 
in execution were included It reads as follows 

14 Pendng suits 

The provistoBS of t^his Act shall have eBect in respect of all suits or proceedings in 
execution for ejectment of a person who would under the provisions of this Act be an occupancy 
tenant whichare pending at the date of con]nieDc«n‘‘nt of this Act 
Similarly, section 6 (1) of the Assam Urban Areas Rent Control Act, 1949 (Assam 
Act XIII of 1949) and section 6(1) of the Assam Urban Areas Rent Control Act, 
1946 (Assam Act HI of 1946) provided speaally for execution proceedings These 
two sections read the same and only one of them may be read Section 6 (1) of 
Act XIII on949 read 
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“6. Bar against passing and execution of decree and orders— 

(n No order or decree for the recovery of possession of any house shall be made or 
executed by any Court so long as the tenant pays rent to the full extent allowable under this Act 
and perform the conditions of the tenancy; 

Provided that nothing in this sub-section shall apply in a suit or proceedings for eviction of the 
tenant from the house — 

(а) where the tenant has done any act contrary to the provisions of clause (m) 
clause (n) or clause (p) of section 108 of the Transfer of Property Act, 1 882 or to the spirit of 
the aforesaid clauses in areas where the Act does not apply, or 

(б) where the tenant has been guilty of conduct which is a nuisance or an annoyance 
to the occupiers of the adjoining or neighbouring houses, or 

(c) where the house is bona fide required by the landlord either for purposes of repairs 
or re-building, or for his own occupation or for the occupation of any person for whose benefit 
the house is held, or where the landlord can show any other cause which may be deemed satis- 
factory by the Court, or 

(d) v/here the tenant sublets the house or any part thereof or otherwise transfers his 
interest in the house or any part thereof without permission in writing from the landlord. 

♦ 

These enactments, which are quite explicit show, that where the Assam 
Legislature wished it, it included execution proceedings within the protection. 
Being aware that if execution proceedings are to be included they need to be 
mentioned and having at hand the former sections as models, the departure 
appears to be deliberate. The language chosen places the right under an embargo 
but does not say that decrees already won would become unexecutable thus 
stating clearly that they were not to be affected. The decision under appeal was, 
therefore, right. 

The appeal has no force; it fails and will be dismissed with costs. 

Y.K. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present;— P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
M. Hidayatullah, V. Ramaswami and P. SatyanaraYana Raju, JJ. 

The Divisional Personnel Officer, Southern Railway, Mysore .. Appellant* 

V. 

S. Raghavendrachar • • R<^spoiident. 

Constitution of India (1950), Article mScope-Rerersion of a Governnienl servant from a 
higher officiating post to his substantive post while bis Junior was retained in the higher officiat- 
ing post — If amounts to reduction in rank" as to attract Article 311. 

Indian Railway Establishment Code, Volume I, Rides 1609 to 1619 Scope. 

It may be laken to be settled by the decisions of the Supreme Court that since Arliclc 31 1 
of the Constitution of India makes no distinction between permanent and temporarj- posts, its 
protection must be held to extend to all Government servants holding permanent or temporary 
posts or officiating in any of them, but that protection is limited to the imposition of three major 
penalties contemplated by the service rules, v/r., dismissal, or removal or reduction in rank. 

One test for determining whether the termination of service was by way of punishment or 
otherwise is to ascertain whether under the service rules, but for such termination, the .servant 
has the right to hold the post. ■ 


•C.A. No. 975 of 1965. 


I6lh December, 1965, 
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When a person officiating m a higher post is revetted t<s his original post for unsatisfactory 
work, that reversion by itself would sot amount to reduction in rank Similarly, losing some 
places m the aemoiity list 15 not tantamount to reduction in rank 

The Southern Railway has two grades of Tram Examiners The respondent and one B 
were promoted from the lower grade to officiate to the higher grade The respondent was 
shown at item Ko 2 and £ at item No 3 m the promotion list A note was appended 
to the order that the prcmolion of the respondent and B were ‘ purely prosisional 
subject to revision when seniority lists were drawn up for the Division’ Subsequently the 
respondent wasreierted to the lower grade while fi bis junior was retained in the higher grade 
The case of the respondent was that B was junior to him and that since he was reverted while B 
was not. It amounted to reduction in rank so far as he was concerned 

Held the reversion of the respondent to bis substantive post notwithstanding that his 
junior was retained in the higher post did not amount to a reduction in rank and the provi* 
sions of ArlicleSll werenot attracted The respondent s rank in the substantive postle, 
in the lower grade, was in no way affected by the reversion In the substantive grade, the 
respondent retained his rank and he was vuited with no penal consequences Once it was 
accepted that the respondent had no right to the post to which he was provisionally promoted, 
there can be no doubt that bis reversion did not amount to a reduction in rank 

The respondent cannal also challenge the order on the ground that rules ie09 to 1619 of 
the Indian Railway Establishment Code, Vol 1 were contratened Rules 1609 to 1616 apply 
only to Gazetted railway servants and the respondent wa$ not a Gazetted railway servant Rule 
1619 refers to non gazetted railway servants and provides that in general conformity with the 
pnncipVslaid down la (he preceding rules applicable to Oazeiied servants a General Manager 
may frame detailed rules for the preparation, submission and disposal of confidential reports 
on Non gazetted railway servants But the respondent could not place before the Court those 
rules if any, and hence cannot complain of their eootraveotioo 

Appeal by Special Leave from Ihe Judgment and Order, dated the I2th 
December, 1962, of the Mysore High Court id WP No 531 of 1961 

Bishan Naraw, Stmox Ai\o<:ntt (Naumi La{ aod BUCK Achar, Advocates, 
with htm) for Appellant 


S K Venkatarongaiengar and R Copalaknshnan Advocates, for Respondent 
The Judgment of the Court was delivered by v 

Satytmarayana Raja, J —This appeal, by Special Leave, raises a somewhat 
important question of law which is whether the reversion of a Government 
servant from an officiating post to bis substantive post, while bis junior is officiatine 
in the higher post, does not, by itself, constitute a reduction in rank within the 
meaning of Article 311 (2) of the Constitution. 


For the purpose of deciding the point raised m the appeal, it would be 
necessary to state the material facts The Sooibcrn Railway has two grades of 
Tram Examiners, one m the scale of Rs 100 5425 &-185 and the other m the 
scale of Rs 150-225 The respondent was employed in the lower scale as a Tram 
Examiner By an order dated 7th April, 1959, the respondent was promoted to 
oSciate in the bightr scale witb a naitmg salary of Rs 150 per month That 
order read as follows ^ ' 


«2 Sbn S Raghavendrachar, TXR—YPR to scale Rs 100— 185 « promoied to « 

TXRin scale Rs 150—225 on Rs 150 per month and retained YPR as TXR IC ** ** 

3 Shn Jam's TXR— MYSm scale Rs I0O-185 is promoted to officiate as TXR m 
ralsRs 150-225 00 E> 150 For moo.hiina ttaoifared to SBC BG >,* Srrn t W 

tion endoiseii by D S for promouoo of items 2 and 3 


There is a note appended to the order which is important 
‘ Note 1 The promotion of item? 2 and 3 are purely provisional subject to revision when 
Divisional Senioidy lists are drawn op” ” 



11] DIVL. P. 0. V. s. RAGIU\^ndrachA.r {Saiymarayana Raju, /.). 537 


By an order, dated 27th November, 1959, the respondent was reverted. That 
order was as follows ; 


O inn'’", TXR/YPR (ofBciating) in scale Rs. 150-225 is reverted to scale 

Rs. 100—185 on Rs. 130 per month and transferred to SBC/MG.” 


On receipt of this order, the respondent made representations to the appellant. 
The appellant sent to the respondent communication, dated 25th May, I960: 


‘•As per the existing instructions an officiating employee with less than 18 months of 
service in the higher grade may be reverted to lower scale without assigning any reason for such 
reversion by a competent authority. Since the period of your officiating in scale Rs. 150—225 
was less than 18 months and since your reversion from scale Rs. 150— 225 to Rs. 100—185 
has been ordered by a competent authority, no reasons need be assigned as requested in your 
represet^ation dated 8th/9th December, 1959. 


As regards the confirmation ofTXRs in scale Rs. 150—225, who were your juniors while 
you were officiating in scale Rs. 150—225, 1 have to advise you that consequent on your rever- 
sion to scale Rs. 100—185, all your juniors, in scale Rs. 150—225, have become your seniors 
and their confirmations in preference to you are in order. 


Regarding your re-promotion to scale Rs. 150— 225, it will be considered in the normal 
course according to your seniority and suitability to hold the post in scale Rs. 150—225”. 


The respondent made a further appeal to the Divisional Superintendent, 
Mysore, on 2nd July, 1960 and sent him two reminders. Not having got any 
response, he filed an appeal on 31st January, 1961, to the General Manager, 
Southern Railway. The respondent sent a reminder to the letter on 31st March, 
1961. In reply, the Divisional Personnel Oificer wrote to the respondent as 
follows, by letter dated 30th April, 1961 : 

"Your reversion from an officiating post on scale Rs. 150— 225 (PS) was not a penalty as 
presumed by you, in your above representations. The vacancy thus released by you in scale 
Rs. 150—225 (PS) and the vacaefeies which existed on the date of your reversion were filled up 
on 14th February, 1960. You are therefore eligible to be considered for promotion against a 
vacancy which occurred after the date of your reversion and not against the vacancies which 
existed on the date of your reversion and also the vacancy caused by your reversion. No regular 
vacancy (o’her than short term leave vacancy) in scale Rs. 150 —225 has occurred from the date 
of your reversion till date. You will therefore be considered for promotion against the next 
vacancy, subject to the condition of seniority-cum-suitability, on the basis of which only pro- 
motions to non-sclection posts are to be ordered. 

2. As regards seniority, -all those hitherto promoted to scale Rs. 150 — 225 (PS) will automati- 
cally rank seniors to you and your seniority if promoted will be reckoned only from the date 
of your promotion in future vacancy. 

3. Your contention that, when you were promoted to officiate for 2 months against the leave 
vacancy of Shri Venkataraman, as per this office order No. M. 542/Pi of Mth November, I960, 
you should have been continued even after the expiry of the leave vacancy, and that Shri 
Varghese should have been reverted, is not correct, for the reasons siated in paragraph 2 above. 

4. Your representation of 30lh January, 1961 to GM (P) Madras is therefore withheld”. 

Aggrieved by the order, dated 27lh November, 1959, the respondent moved the 
Mysore High Court (on the failure of his representations, to the hierarchy of 
Departmental Heads) for a writ of certiorari to quash the impugned order made 
by the appellant. By judgment dated I2th December, 1962, a Division Bench of 
the High Court quashed the order of reversion. The High Court observed that it 
was not necessary to e.xpress any opinion on the question whether the reversion of 
the respondent on the ground that his work was unsatisfactory amounted to a 
reduction in rank within the meaning of that expression occurring in Article 311(2) 
of the Constitution. But the High Court held that the reversion of the respon- 
dent amounted to a reduction in rank because he was reverted from the higher 
nosl to the lower post notwithstanding the fact that his juniors were still retained 
in the hicher post. In reaching this conclusion, the High Court purported to 
follow the decision of this Court in Madhav Laxnian Vaikunthc v. State of Mysore^. 


1. (1962) 1 S.CJ. 134: (1962) 1 S.CR. 8S6: A.I.R. 1962 S-C, 8. 

S. C. J — 69 
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The Division Personnel Ofiicer, Southern Railway, Mysore, obtained Special 
Leave from this Court to appeal*agamst the order of the High Court 

It IS contended by Mr Bishan Naram learned Counsel for the appellant, that 
the High Court misunderstood the ratio of the judgment of this Court m 
Vaikmthe's case^, that there is no nght in a Government servant to promotion 
as of right, that the mere reversion of a Government servant from an officiating 
post to bis substantive post, notwithstanding that his juniors are retained in the 
higher posts does not amount to a reduction in rank and the provisions of 
Article 311(2) are not attracted On the other hand, it is contended by 
Mr S. K Venkataranga Iyengar learned Counsel for the respondent, that the 
circumstances of the case clearly indicated that the reversion of the respondent 
amounted to a reduction in rank and since the procedure prescribed by Article 
311 (2) was not complied with, the order of reversion was bad in law 

It may be taken to be settled by the decisions of this Court that since 
Article 311 makes no distinction between permanent and temporary posts, its 
protection must be held to extend to all Government servants holding permanent 
or temporary posts or officiating in any of ihem, but that protection is limited to 
the imposition of three major penalties contemplated by the Service Rules, mz , 
dismissal, or removal or reduction m rank. 

The first of the cases which may be considered js the decision m Parshoiam 
Lai Dhmgra v Union of India,* commonly known as Dhingra s cose In this case, 
Das, C J , who spoke for the majority, considered comprehensively the scope 
and effect of the relevant constitutional provisions, Service Rules end their impact 
on the ^W'sViOTi to wbetbtt itvttsvoti of Dhmgra offtndtd the ptc/mrona 
of Article 311(2) Dbiogra was appointed as a Signaller in 1924 and promoted 
to the post of Chief CoDtrollec m 1950 Both these posts were in Class III service 
In 1951, be was appointed to officiate id Class II service as Assistant Superinten* 
dent, Railway Telegraphs On certain adverse remarks having been made against 
him, he was reverted as a subordmaie till he made good hiS short comings 
Then, Dhmgra made a representation Subsequently, the General Manager gave 
him notice reverting him to Class III appointment It was this order which was 
challenged by Dhingra by a writ petition, in the High Court and, eventually, in 
this Court The question for decision was whether the order of the General 
Manager amounted to reduction in rank within the meaning of Article 311(2) of 
the Constitution, and Dhingra was entitled to a reasonable opportunity to show 
cause against the order This Court held that the reversion of an officiating 
officer to his substantive post did not attract the provisions of Article 311 (2) 
and that Dhmgra was not entitled to the protection of that Article 

ft IS however true that even an ofBciating Government servant may be 
reverted to his original rank by way of punishment It was therefore observed in 
Dhingra s case* at page 863 

*Tbos iftheordsr entails or provides for Iberotfeitureoflus payor allowances or the loss 
of bis seniority in hts substantive rank or ibestoppageor postponement of his future chances 
ofpromotion iben that circumstance may indicate ihat ahhougb in form the Governoient bad 
purported to exercise its right to terminate tbe employment or to reduce the servant to a lower 
rank under the terms of the contract of employment or ueder the rules in truth and reality 
the Government has tennmated the employment as and fay way of penalty 

One test for determining whether the termination of service was by way of punish- 
ment or otherwise is to ascertain whether under the Service Rules, but for such 
termination, the servant has the right to hold the post It was held in Dhmgra's 
case* that he was holding an officiating post and had no right under the rules of 
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the Railway Code to continue in it, that under the general law such appointment 
was terminable at any time on reasonable notice and the reduction could not 
operate as a forfeiture of any right, that the order of the General Manager visited 
him with no evil consequences and that the order therefore did not amount to 
a reduction in rank. 

Vaikunihe's case^ was relied upon by the High Court in support of its 
conclusion that the reversion of the respondent amounted to a reduction in rank. 
It IS therefore necessary to scrutinfee the facts of that case. 

The appellant Vaikunthe, who held the rank of aMamlatdar in the First 
Grade, and was officiating as District Deputy Collector, was alleged to have 
wrongly charged travelling allowance for 59 miles instead of 51 and was, as the 
result of a departmental enquiry, reverted to Iris substantive rank for three years 
and directed to refund the excess he had charged. He made a representation to 
the Government which was of no avail although the Accountant-General was of 
tfae opinion that the appellant had not over-charged and committed no fraud. 
Ultimately, the appellant was promoted to the Selection Grade but the order of 
reversion remained effective and affected his position in the Selection Grade. 
After retirement he brought a suit for a declaration that the order of reversion 
was void and for recovery of a certain sum as arrears of salary and allowances. 
The trial Court held that there was no compliance with the provisions of section 
240(3) of the Government of India Act, 1935, granted the declaration but refused 
the arrears claimed. Vaikunthe filed an appeal and the State a cross-objection. 
The High Court dismissed the appeal and allowed the cross-objection, holding that 
the order of reversion was not a punishment within the meaning of section 240 (3) 
of the 1935 Act. 

This Court held that the matter was covered by the observations in Dhingra's 
case^ and the tests of punishment laid down by this Court viz., (1) whether the 
servant had right to the rank or (2.) whether he had been visited with evil 
consequences of the kind specified therein, and that the second test certainly applied. 
This Court concluded that Vaikunthe might or might not have the right to hold 
the higher post, but there could be no doubt that he was visited with evil 
consequences as a result of the order of reversion. It was there held; 

“Mere deprivation of higher eraoiuments, however, j'a consequence of an order of reversion 
could not by itself satisfy that test which must include such other consequences as forfeiture of 
substantive pay and loss of seniority’’. 

Since the requirement of section 240 (3) of the 1935 Act, which corresponds to 
Article 31 J (2) of the Constitution, had not been found to have been fully complied 
with, the order of reversion was held to be void. 

There was an important aspect of this decision which was lost sight of by the 
High Court. The impugned order there ran as follows; 

“After careful consideration Government have decided to revert you to Mamiatdar for a 
period of three years. 

It was pointed out in Dbmgra's case- that if the order of reversion entailed 
or provided for the forfeiture of the pay or allowances of the Government ser- 
vant or loss of his seniority in his substantive rank or the stoppage or postpone- 
ment of his future chances of promotion, then that circumstance might indicate 
that although in form the Government had purported to exercise its right to 
terminate the employment or to reduce the servant to a lower rank under the 


J. (1962) 1 S.C.J. 134; (1962) 1 S.C.R. E86; 2. (1958) S.CJ. 217; (1958) S.CR. 828; 
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terms of the contract of employment or under the rules, m truth and reality the 
Government had terminated the employment as and by way of penalty. At page 
891, Sinha, C. J., who spoke for thet^urt, pointed out: 

” he would have continued as a Deputy Collector but for the Order of the Government, 
dated 11th August, 1948, impugned lothis case, asaresuU of the enquiry held against him, 
and that his reversion was not as a matter of course or for administrative convenience. The 
Order, In terms, held him back for three years Thus his emoluments, presentas well as future, 
was adversely affected by the Order aforesaid of the Government. In the ordinary course he 
would have continued as a Deputy Collecier with all the emoluments of the post and would 
have been entitled to further promotion hut for the set back in his service as a result of the 
adverse finding against him, which finding was uliimately declared by the Accountant General to 
have been under a misapprehension of the true facts It is true that he was promoted as a 
result of the Government Order dated 26tb March, 1951, with effect from 1st August, 1950. But 
that promotion did not entirely Cover the ground lost by him as a result of the Government 
Order impugned id this case”. 

Again, at page 893, the learned Chief Justice pointed out: 

" Ifthe loss of the emoluments attaching to the higher rank in which he was officiating was 
the only consequence of his reversion as a result of the enquiry against him, the appellant would 
have no cause of action But it is clear that as a result of the Order dated 11th August, 1948 
(Exhibit 35), the appellant lost his seniority as a Mambtdar, which was his substantive post. 
That being so, it was not a simple case of reversion with no evil consequences, it had such conso* 
quences as would come within the lest of punishment as laid down m Dhlngra's case",^ 

Finally, it was pointed out; 

“If the reversion had not been for a period of three years, it could not be said that the 
appellant had been punished within the meaning of the rule laid down in Dkingra's ease* 
It cannot he asserted that his reversion to a substantive post for a penod of three years was 
not by way of punishment From the facts of this case u is clear that the appellant was on 
the upward move in the cadre of bis service and but for this aberration in his progress to 
a higher post, be would hive, in ordinary course, been promoted as he actually was some 
tune later when theauihotiiies realised perhaps that be bad not been justly treated ” 

The real ground on which Vaikunthe’s reversion to his original post of Mam- 
latdar was held to be a violation of his constitutional guarantee was that his 
chances of promotion were irrevocably barred for a period of three years. If thjs 
aspect of Vatkimthe's case* is borne m tnitid, it will be found that there is no basic 
inconsistency between the decisions which have a bearing on the question as to in 
what cases reversion would amount to a reduction in rank. 

Even so, it is contended by learned Counsel for the respondent that the real 
reason which operated on the mind of the appellant was that the respondent’s 
work in his officiating capacity was unsatisfactory. Assuming that to be so, the 
question is whether his reversion to his original post, because he was found unsuit- 
able for the higher rank to which he bad been given the officiating chance, is 
valid. 

In Slate of Bombay v F. A. Abraham* the respondent held the substantive post 
ofinspector of Police and had been officiating as Deputy Superintendent of Police. 
He was reverted to his original tank without being given an opportunity of being 
heard in respect of the reversion. His request to furnish him with reasons for his 
reversion was refused. Later, a departmental enquiry was held behind his back 
m regard to certain allegations of misconduct made against him in a confidential 
communication from the District Sujicrintendent of Police to the Deputy Inspector- 
General of Police, but these allegations were not proved at the enquiry. The 
Inspector-General of Police, however, tbercafler wrote to the Government that 
the respondent’s previous record was not satisfactory and that he had been 
promoted to officiate as Deputy Superintendent of Police in the expectation that 


1. (1958) SCJ. 217: (1958) SCR. 828: 
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he would turn a new leaf. The High Court held, following its earlier decision in 
M. A. Waheedv. State of Madhya Pradesh^ if a person officiating in a higher 
post is reverted to his original post in the normal course, that is, on account of 
cessation of the vacancy or his failure to acquire the required qualification, the 
reversion did not amount to a reduction in rank but if he is reverted for unsatis- 
factory work, then the reversion would amount to a reduction in rank. This 
Court did not agree with the observations in Waheed's case'^ that when a person 
officiating in a post is reverted for unsatisfactory work, that reversion would 
amount to a reduction in rank. This Court took the view that the Government 
had a right to consider the suitability of the respondent to hold the position to 
which he had been appointed to officiate and that it was entitled for that purpose 
to make inquires about his suitability and that that was all what the Government 
had done in that case. 

Two more cases cited at the Bar now require to be considered. In The Hig/i 
Court, Calcutta V. Amal Kumar Roy Court held that the word ‘rank’ in 
Article 311 {2) referred to classification and not to a particular place in the same 
cadre in the hierarchy of service. The facts of the case were as follows. The respon- 
dent was a Munsif in the West Bengal Civil Service (Judicial). When the cases 
of several Munsifs came up for consideration before the High Court for inclusion 
in the panel of officers to officiate as Subordinate Judges, the respondent’s name 
was excluded. On a representation made by him, the respondent was told by the 
Registrar of the High Court that the Court had decided to consider his case after 
a year. As a result of such exclusion, the respondent, who was then the senior- 
most in the list of Munsifs, lost eight places in the cadre of Subordinate Judges 
before he was actually appointed to act as an Additional Subordinate Judge. His 
case mainly was that this exclusion by the High Court amounted in law to the 
penalty of ‘withholding of promotion’ without giving him an opportunity to show 
cause. He prayed that a declaration might be made that he occupied the same 
position in respect of seniority in the cadre of Subordinate Judges as he would 
have done if no supersession had taken plSce and claimed arrears of salary, in a 
suit filed by him. The trial Court decreed the suit. On behalf of the appellants 
a preliminary objection was taken in this Court that the controversy raised was 
not justiciable. This Court held that there was no cause of action for the suit 
and the appeal must succeed. 

It was there contended on behalf of the respondent that even though there 
might not have been any disciplinary proceedings taken against him, the effect of 
the High Court’s order was that he was reduced by eight places in the list of 
Subordinate Judges and that in law amounted to a reduction in rank within the 
meaning of Article 311 (2) of the Constitution. At page 453 it was pointed out 
as follows: 

“In our opinion, there is no substance in this contention because losing places in the same 
cadre, namely, of Subordinate Judges does not amount to reduction in rank, within the meaning 
of ArticleSll (2)._The plaintiff sought to argue that'rank’, in accordance with dictionary mean- 
ing, signifies ‘relative position or status or place’. According to Oxford English Dictionary, the 
word ‘rank’ can be and has been used in different senses in different contexts. The expression 
‘rank’ in Article 311 (2) has reference to a person’s classification and not his particular place 
in the same cadre in the hierarchy of the service to which he belongs. Hence, in the context of 
the Judicial Service of West Bengal, ‘reduction in rank’ would imply that a person who is 
already holding the post of a Subordinate Judge has been reduced to the position of a Munsif, 
the rank of a Subordinate Judge being higher than that of a Munsif. But Subordinate Judges 
in the same cadre hold the same rank, though they have to be listed in order of seniority in the 
Civil List. Therefore, losing some places in the seniority list is not tantamount to reduction 
in rank. Hence, it must be held that the provisions of Article 311(2) of the Constitution arc 
not attracted to this case”. 

This decision therefore is authority for the position that losing some placets in 
the seniority list is not tantamount to reduction in rank. 


1. (1954) N.L.J. 305. 


2. (1963) 1 S.C.R. 437: A.LR. 1962 S.C, 1704. 
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The respondent relied upon the decision of this Court in P C H adhna 
V Union of India ^ There, the appellant, a member of Indian Police Service and 
holding the substantive rank of Assistant Superintendent of Police (a post m the 
junior time scale of pay) m the State of Punjab, was promoted to officiate as 
Superintendent of Police, which was a jiost carrying a higher salary in the senior 
time scale, and posted as Additional Superintendent of Police After he had 
earned one increment m that post he was served with a charge-sheet and before 
the enquiry, which had been ordered, had started, he was reverted to ms sub- 
stantive rank of Assistant Superintendent of Police, the ground suggested for 
reversion being unsatisfactory conduct. No details of the unsatisfactory conouct 
were specified and the appellant was not asked for any explanation M the 
tyne when the appellant was reverted, officers junior to him m the Indian police 
Service Cadre of the State were officiating in the senior scale The order entaiieo 
loss of pay as \sell as loss of seniority and postponement of fu‘urc chances of 

promotion 

It was held that the order of reversion made agamst the appellant was in 
effect a ‘reduction m rank’ within the meaning of Article 311(2) of the Constitution 
and inasmuch as he was given no opportunity of showing cause against the said 
order of reversion, there was violation of Article 311 On a consideration of the 
circumstances of the case, this Court reached the conclusion that the action of the 
Government reverting the appellant was trtala fide. But that was not the sole 
ground on which the order of reversion was held to be bad 

After an examination of the legal position from the large body of rules to 
which reference was made, it was held that in so far as the Indian Police Service 
IS concerned there was only one cadre that appointment to posts borne on that 
cadre were to be made by direct recruitment except to the extent of 25 per cent of 
the senior posts which may be filled by promotion from the State Police Service 
A special featui^e of ihe All India Services like the Indian Police Service, and the 
Indian Civil Service is that promotion rs a matter of right. It was for this reason 
that this Court, by a majority pointed out at page 434 that 

‘ In the case of those services (here is no rule which specificalb provides that an officer has 
to be freshly appointed to a postcanyiog a salary lolbe seojor sesJe of pay 

At page 435 it was said; 

'In our opinion the whole scheme of the roles indicates that a person borne on the junior 
scale of pay has a n|hl to hold a post on the senior scale of pay depending upon the availability 
of a post and bis seniority in the junior scale of pay if a person holding a post m the senior 
scale, though in an officiating capaaty, is found to be unfit to hold thit post action will have 
tobe taken against him as required by rule 5 of Duciphoe and Appeal Rules because his rever 
sion to a post m the lower scale would amount to r^uction m rank wilhm the meaning of 
Article 311 of the Constiiulion ” 

On a consideration of the circumstances of that case, it js clear that the 
decision itself proceeded on the basic fact that for members of All India Services 
like the Indian Police Service promotion was a matter of right and special considera- 
tions would have to be applied to them 

Now, m the light of the principles established by the above decisions, we 
may consider the respondent’s case The Southern Rajlway has two grades of 
Tram Examiners The respondent and one James Blazey were promoted from 
the lower grade to officiate m the higher grade The respondent was shown at 
Item No 2 and James Blazey at Item No 3 in the promotion list. A note was 
appended to the order that the promotion of the respondent and Blazey were 
‘purely provisional subject to revision when seniority lists were drawn up for the 
Division’. By reason of the order dat^ 27lh November, 1959, the respondent was 
reverted to the lower grade while Blazey was retained in the higher grade The 
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case of the respondent is that Blazey was junior to him and that since he was 
reverted while Blazey was not, it would amount to a reduction in rank so far as he 
was concerned. It is ^lain that what he complains of is that he lost his seniority 
by reason of the retention of Blazey in the officiating higher post. 

The respondent’s rank in the substantive post Le., in the lower grade, was in 
no way affected by this. In the substantive grade, the respondent retained his 
rank. It may also be added that he was visited with no penal consequences. It 
is no doubt true that it is not the form but the substance that matters, but once it 
is accepted that the respondent has no right to the post to which he was 
provisionally promoted, there can be no doubt that his reversion does not amount 
to a reduction in rank. 

None of the decisions considered above lends support to the contention for 
the respondent. ^ 

It was finally argued that the procedure prescribed by rules 1609 to 1619 of 
the rules contained in the Indian Railway Establishment Code, Vol. I, were con- 
travened, Rule 1609 reads: 

"As a general ruie, in no circumstances, should a gazetted railway servant be kept in 
ignorance for any length of lime that his superiors, after suSirient experience of his work, are 
dissatisfied with him; where a warning might eradicate a particular fault, the advantages of 
prompt communication are obvious. On the other hand, the communication of any adverse 
remarks removed from tbeir context is likely to give a misleading impression to the gazetted 
railway servant concerned. Theprocedure detailed in rule 1610 should, therefore be followed”. 

Rules 1609 to 1618 apply only to gazetted railway servants. The respondent 
is not a gazetted railway servant and there is no question of his claiming that he 
is entitled to the right given under the above rules. 

Rule 1619 refers to non-gazetted railway servants. That rule provides that in 
general conformity with the principles laid down in the preceding rules applicable 
to Gazetted Railway Servants, a General Manager may frame detailed rules for 
the preparation, submission and disposal of confidential reports on non-gazetted 
railway servants. Learned Counsel for the respondent could not place before us 
those rules, if any. 

The contentions raised by the respondent having been negatived, this appeal 
must succeed, and it is accordingly allowed, but, in the circumstances of the case, 
there will be no order as to costs. 

V. K. 


Appeal allowedt 



544 


Tilt Supreme court journal. 


[1966 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present — K N \Vanchoo, J. C. Shah and S M. Sikri. 
Commissioner of Wealth-tax, West Bengal, Calcutta . , Appellant * 


The Imperial Tobacco Co., of India, Ltd . . Respondent. 

U'lallh tax Act {XWIl cj sectunij ( 4 ) — H'eatib tax — Rifernce — Rt osiessm-ni—hformation 

Of Change of optmon—ExisUnct of dtverentl opnton owwg High CouTls—Qiuition of law anstsfor nfatwe 
—Compnlalwn of net urflilft — Con^ngenevs — Dtdnclionaltowed for releowl pears — Subsequent year — Deductm 
not allowed — Pendency if a, 'peel — Piotus of n-assessm'tii for tariier peers — Jle-assessvfnts completed after 
dtsallowing dedueiicns 

Ineome tal^Aet (At 0/1922), Portion 3J (i) ( 4 ) — Informatim or change of epimon — Question of taw~ 
Reference to be made. 

The Department completed the assessment for the ^cars 1957*58 and 1958-59, after allowing a 
deduction for contingercjM, in the computation of the net wealth of the asscssee In March, 19C0, the 
Officer completed the assessment for the>car 1959-60 but dtsallowed the claim for deduction for comm-- 
gencies The Appellate Assistant Ccsnimssioner confirmed the order in Nmentber, i960. Mean- 
while notice ofrc-asscssment proceedings were issued loihe asscssee in June, 1960, for the >car* I957- 
58 and 1958-59 and re-assessments were rrhdcby the Department, disallowing the deductions claimed 
for conungetici® But the Tribunal allowed the appeal preferred by the assessee and held the re- 
assessment proceedings were not valid on the basis that the Officer had no information and it was merely 
a change of opinion The Tribunal pointed out that if the Officer had issued the notices for re assets- 
mentafiet the dismissal of theappeal for theyear 1959.60, that could have nipported the rMUest- 
ment on the basis of information The Tribunal and the Higli Court declined to state a quesbon of 
Uw. The Department, with Specul leave, appealed. 

Held, that on the existence of a divergence of opinion among the High Courts as to the meaning 
Of the word “information” m section (1) ( 4 ) of the Income-ta* Act, 1922 the language of which is 

nalrru with the language of section 17 ( 4 ) of the Wealth tax Act, a question oflaw did arise os to 
the interpretation of the word and the same should have been referred 

It is now settled that “ information” tn section 34(1) ( 4 ) of the Income lax Act included tnforma- 
tionastothctrueandcorrcclstateoflaw.andsowould covet information as to relevant judicial 
decisions and that such informauon for the purpose of the swtion need not be confined only to cases 
where the Income-tax Officer discovers as a fact that income has escaped assessment 
* ButthercudivcrgenceofopinionamonR the High Court whether the basis of re-assessment 
proceedings taken by the Officer, vsas merely change of opinion and not information 

Appeals by Special Leave from Ihc Judgment and Order dated the 1 5th February. 
1965, of the Calcutta High Court m Matters Nos. 231 and 232 of 1964. 

R. M. Hazirnaus, Senior Advocate {N. D t^rUianis, R. H. Dhebar and 
R N. Sachthey, Advocates with him), for Appellant. 

A. K. Sett, Senior Advocate {T.A.Ranta€fKindran, Advocate :indJ B Daetacfianfi 

O. O. bfaihur and Ravinder Narain, Advocates of Mis. J. B. Dad'achann & Co ’ 
with him), for Respondent. • *’ 


The Judgment of the Court was delivered by 


Wanchoo,J . — These two appeals by Special l.eave arise outof two applica- 
tions by the appellant to the Income tax Appellate Tribunal for reference to the High 
Court of a question of law, which was fonnulated as follows • 


“Whether on the facts and in the cir^stances of the case, the Tribunal was right in holding 
that tbeie-asscssmcnt proceedings tindct section 17 ( 4 ) of the Wealth tax Actwcrc not validly initiat- 
ed and m setting aside the same. 


•OAs. Nos. 1062 and 1063 of 1966. 


15th April, 1966. 
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The facts which led to the applications for reference are briefly these. The res- 
pondent submitted wealth-tax returns for the years 1957-58 and 1958-59 . For the 
year 1957-58 the respondent claimed that an amount of Rs. 51 lakhs and odd being 
provision for taxation and another amount of Rs. 37 lakhs and odd being provision 
for contingencies, being ascertained liability, should be allowed as deduction from 
the total wealth. For the year 1958-59, the respondent claimed Rs. 31 lakhs and 
odd being provision for contingencies as ascertained liability as deduction from the 
total wealth. 

Assessment for the year 1957-58 was completed on 30th December, 1957, and 
the Wealth-tax Ofiicer accepted the contention of the respondent and allowed the 
claim for deduction. Subsequently the Commissioner of Wealth-tax by his order 
dated 29th December, 1958, passed under section 25 (2) of the Wealth-tax Act’'(XXVlI 
of 1957), (hereinafter referred toas the Act), disallowed thededuction of Rs. 51 lakhs 
and odd being the provision for taxation for the assessment year 1957-58. The order 
of the Wealth-tax Ofiicer allowing deduction for contingencies for the assessment 
year 1957-58 however stood. The assessment for the year 1958-59 was completed 
on 9th December, 1958, and deduction was allowed for-contingencies only. It may be 
added that we are not concerned in the present appeals so far as deduction for pro- 
vision for taxation is concerned. On 22ad March, 1960, the Wealth-tax Ofiicer 
completed the assessment of the respondent for the year 1959-60 and disallowed the 
claim for deduction of the provision for contingencies. On 2nd June, I960, the 
Wealth-ta:t Officer issued two notices under section 17 (h) of the Act for re-assessment 
of net wealth for the years 1957-58 and 1958-59. On 24th September, 1961, orders 
of re-assessment under section 16 (3) read with section 17 (6) of the Act were 
passed in respect of the assessment years 1957-58 and 1958-59 and by these orders 
the amounts which had been formerly allowed as deduction with respect to contin- 
gencies were included in the total wealth of the respondent. The respondent then 
went in appeal against the two re-assessment orders and the Appellate Assistant 
Commissioner sustained the decision of the Wealth-tax Officer with respect to the 
re-assessments in question. The case of the respondent was that the Wealth-tax Officer 
had no information on the basis of which he could proceed to re-assess the net wealth 
of the respondent and in this connection reliance was placed on the words “ in con- 
sequence of any information in his possession ” appearing in section 17 {b) of the 
Act. 


The respondent then went in appeal to the Appellate Tribunal and his conten- 
tion there was that the issue of notices under section 17 (h) of the Act was invalid 
as it was based on a mere change of opinion on the part of the Wcalth-ta.x Officer, 
as at that time there was no information in the possession of the Wealth-tax Officer 
which could lead him to believe thatthe net wealth chargeable to tax hadcsc.aped 
assessment. It was contendedthat such information must be information which came 
into possession of the Wealth-tax Officer subsequent to the making of the original 
assessment and that the information must lead him to believe that income char- 
geable to tax had escaped assessment. The Tribunal accepted this eontention 
of the respondent . It may be pointed out that the assessment made by the V/caith- 
tax Officer for the year 1959-60 was taken in appeal to the Appellate Assistant Com- 
missioner by the respondent and the respondent's appeal was dismissed in November, 
1960. The Tribunal pointed out that if the Wealth-tax Officer had waited till after 
the decision of the Appellate Assistant Commissioner about the assessment for the 
year 1959-60 and then issued notices there would have been sufficient informationfor 
the purpose of section 17 (/;) with the Wealth-tax Officer to authorise him to issue 
notice thereunder, but as the Wealth-tax Officer issued the notices in June, 1960, 
before that appeal was decided, it v/as only a case of change of opinion by the Wealth- 
tax Officer which did not justify issue of notices under section 17 (b). The Tribunal 
also pointed out that the Departmental Representative was specifically asked what 
the information was upon which the Wealth-tax Officer came to the conclusion that 
taxable wealth had escaped assessment. Thc_ Departmental Rcprcscnfotivc v/as 
unable to point to any specific information which came into the possession of the 

s c 1—70 
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Wealth tax Officer and which could lead him to is ue the notices m question The 
Tribunal therefore held that the re-assessment proc*edings under section 17 (b) for 
the years 1957-58 and 1958 59 were not validly initi ited and set them aside There- 
upon the appellant applied to the Tribunal for making references under section 27 
(1) of the Act The Tribunal rejected the applications The appellant then applied to 
the High Court under section 27 (3) of the Act for diiection to the Tribunal to state 
a case The High Court however rejected the applications summarily Thereupon 
the appellant applied to this Court for Special Leave which was granted, and that 
IS how the matter has come before us 

The mam contention that has been urged on behalf of the appellant before us is 
that there is divergence of opinion among the High Courts on the question as to what 
constitutes “ information ” for the purpose of section 34 ^1) (b) of the Indian Income- 
tax Act XI of 1922, (heremafter referred to as the Income tax Act) Thatsection 
IS pan materia with section 17 (b) of the Act and therefore a question of law did arise 
which should have been referred to the High Court for its decision on the question 
raised by the appellant Reliance m this connection is placed on the decision of 
this Court in MaharajLuniar Kama! Singh v Commissioner of Income tax, Sihar\ 
where this Court held that 

* the word ‘information in section 34 (I) (6) included infornution as to the true and correc* 
state of the law, and so would cover infoimation as to relevant judicial deasion 

A further question was raised m that case, namely 

“ Whether it would be open lo the Income-tax OEBcer to take action under section 34 (1) on 
the ground that he thinks that his angina) decisioa m making the order of assessment was wrooe 
without any fresh infonnation from an external source or whether the successor of the Income-tax 
Officer can act under section 34 on the ground that the order of assessment passed by bis pr^eccssor 
was erroneous " 

That question was not decided by this Court m that case, though this Court 
pointed out that in construing the scope and cfTcct of section 34, the High Courts 
had expressed divergent views on the pomt It is urged on behalf of the appellant 
that the precise question left undecided by this Court in Maharajkumar Kamalslngh's 
case^, arises m the present case, add as there arc divergent views taken by the High 
Courts on that question, a question of law did arise on the order of the Appellate 
Tribunal and therefore the Tribunal should have made a reference 


In Commissioner of Income lax, JJombay v Sir Mohomed Yusuf Ismail^, it was 
held by the Bombay High Court as far back as 1943 that under section 34 a mere 
change of opmion on the same facts or on a question of law or the mere discovery of a 
mistake of law is not sufficient information within the meaning of section 34 and that 
m order to take action under section 34 there must be some infoimation as a fact 
which leads the Income tax Officer to discover that income has escaped or has been 
Under assessed 


The same view was taken in a later case by the Nagpur High Court m Income tax 
Appellate Tribunal, Bombay v BP Byramji & Co *, where it was again emphasised 
that a mere change of opmion by the Income tax Officer is no ground for taking 
action under section 34 

Further in Bhimraj Panalal v Commissioner of Income tax, Bihar* it was held 
by the Patna High CoUrt that 


‘ An order of assessment made after investigalion by a particular officer should not at his sweel 
will and pleasure be allowed to be revised mereJy because he changed his opinion and that Ihere 
must exist something either suppressed by the i^sce or a fact or a_poiDt of law which was mad 
vertcnlly or otherwise omitted lo be considered by the Income lax Offi-er, before he can proceed to 
act under section 34 , and a mere change of opinion on the same facts and law is not covered by 
that section" 


t (1959)SCJ 230 0959)1M1>J «C) 3 0946) J4 ITR 174 ILR fJ946> Nae 
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The appellant on the other hand relies on some recent decisions which show that 
there IS some divergence of opinion in the High Courts on this question. In Salem 
Providmt Fund Society Limitedv. Commissioner of Income-tax, Madras'^-, the Madras 
High Court held that : 

“ Information for the purpose of section 34 need not be wholly extraneous to the record of the 
original a^essment. A mistake apparent on the face of the order of assessment would itself cons- 
titute ‘ information ’ ; whether someone else gave that information to the Income-tax Officer or 
whether he informed himself was immaterial.” 

In Commissioner of Income-tax v. Rathinasabhapathy Mudaliar^, the Madras 
High Court again held that : 

“ the discovery of the Income-tax Officer after he had made the assessments that he had com- 
mitted an error in not including the minor’s income in the father’s assessment was ‘ information’ 
obtained after the assessment, and even though all the facts were in the original records, the case 
w^ Covered by section 34 (I) (6) of the Income-tax Act and the re-assessment was not invalid, and 
this was not a case of mere change of opinion on the same facts but a case of getting information 
that income had escaped assessment.” 

In Canara Industrial and Banking Syndicate Limited v. Commissioner of Income- 
tax, Mysore^, the Mysore High Court held that : 

“ If income had escaped assessment owing to the failure of the Income-tax Officer to under- 
stand the true implication of a notification, and the Income-tax Officer later on finds that on a 
correct interpretation of the notification the income was liable to be assessed, he can take proceed- 
ings under section 34 for assessment of such income ; the word ‘ information ’ in section 34 is wide 
enough to apply to such a case.” 

The last case to which reference is made is Asghar Ali Mohammad Ali v. Com- 
missioner of Income-tax^ wherein the Allahabad High Court held that : 

“ the word ‘ information ’ used in the provision covers all kinds of information received from 
any person whatsoever or in any manner whatsoever ; all that is required is that the Income-tax 
Officer should learn something i-e., he should know something which he did not know previously." 

It was further held that 

“if there is information leading to the belief that income has escaped assessment, the 
more fact that this information has resulted in a change of opinion will not make section 34 
inapplicable. A change of opinion is not sufficient for initiating proceedings under section 34, only 
when such change of opinion is the result of a different method of reasoning, and not based on 
‘ information 

It does appear that some High Courts at any rate are taking the view that a 
change of opinion by the Income-tax Officer in certain circumstances will be suffi- 
cient for the purpose ofsection 34(1) (h) and will justify the issue of a notice thefc- 
under. It may be added that after the decision of this Court in Maharajkumar 
Kamal Singh's case^^, it is now settled that : 

” information in section 34 (1) (h) included information as to the true and correct state of 
law, and so would cover information as to relevant judicial decisions. ” 

and that such information for the purpose of section 34 (1) (6) of the Income-tax 
Act need not be confined only to cases where the Income-tax Officer discovers as a 
fact that income has escaped assessment. To that extent the decision of the Bombay 
High Court in Sir Mohamed Yusuf IsmaiF, has been overruled. That is why the 
Appellate Tribunal stated in its decision that if the notices in the present case had been 
issued after the decision of the Appellate Assistant Commissioner in the appeal from 
the assessment for the year 1959-60, there would have been information in possession 
of the Wealth-tax Officer to justify him in issuing notices Under section 17 (h) of the 
Act But in the present case the Wealth-tax Officer issued notices before that deci- 
sion was known to him and the question is whether in the circumstances, m view 
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of the later decisions of the High Courts to which we have referred, a question of 
law arose or not The language of section 17 (b) of the Act is pari materia with the 
language of section 34 (1) (6) of the Income-tax Act and therefore the decisions 
under section 34 (1) (6) would be relevant m construing the scope and effect of 
section 17 (6) of the Act. There does appear to be divergence of opinion among the 
High Courts as to the meaning of the word “information” m section 34 (1) {b) of 
the Income-tax Act, and in View of that divergence we arc of opinion that a question 
of law did arise m the present case as to the interpretation of the word “ information” 
in section 17 {b) of the Act and should have own referred by the Tribunal. 

We, therefore, allow the appeals, set aside the order of the High Court and direct 
the Tnbunal to state a case referring the question of law arising in these cases m 
the form suggested by the appellant. The Tribunal will be free to decide whether 
to refer the matter to the High Court under section 27 (1) or to this Court under 
section 27 (3-A) of the Act. Costs of this Court will abide the result of the reference. 

V.S. Appeals allowed. 
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ol petition of appeal impleaded as one of the respondents — Petition of appeal 
if a nullity . . . . . . 

^Article 133 — ^Appeal to Supreme Court— New Case cannot be set up for the 

first time 

* * t * * 

—Article 133— Appeal to Supreme Court— Neiv plea— Cannot be raised tvlicn - ' 

there is utter Jack of factual basis to sustain the plea 
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by A of original contract — 3" unable to supply tlu'rd party who purchased from open 
market and recovered the difiercncc in price from T — T ishcn entitled to recover ’ j 
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at wiU— Mutual — Binding on parties — ^power of cancellation to be exercised before 
commencement of risk • 

Cnminal Procedure Code (V of 1898), section 437— Power to order commitment under 
—When attracted — ^Express order of daeharge by a Magntratc in reject ol an 
offence exclusively triable by Court of Sessions, if necessary— Exercise ot pov«r 

under the section is discretionary— Should be exercised judicially 

I -section 526 (1) (u) — Scope — High Court ifcompctcnt to transfer case pending 
before a Magistrate for trial to a Court ^Sessions Judge 

section 527 and Criminal Law Amendment Act (XLVI of 1952) secuons 6, 7 
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Alienation of propcrtim to salvage a part of the pretty sold under the sale m 
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Prevention of Food Adulteration Act (XXXVII of 1954), section 2 (xii) — “ Sale ” — 
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Travancorc Cochin General Salts Ta* (Amendment) Act (XII of 1957)— General Sales 
TaiActfXI of 1125) section 3 (5)— MadtasGeneralSales Tax Act (1X0(1939), 
section 3 (5)— General Clauses, Act »«25 section 4 (<)— On ist October, ig-i? T C 
>Act XII of 1957 repealing Madras Act IX of 1939 as in force m Malabar Defnct 

andcxtendingActXIofii25tothatarea—Aascssee, dealer m tobacco, who was 
residing m Malabar District during, fart of the assessment year 195758 paying 
purchase tax, on purchase of tobacco made by hint, under Madras Act^ before its 

repeal— assessment year 195758, 
except under the Madras Act even after ita repeal 
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jjon ^ovision that appeal valued in excess ofRs 1,000 was to be heard by Rencb 

oftwo Judgw— KeraU High Court Act (V of 19a9) comingmto force dunng pen- 
dency of appeal — Appeal if can be heard by single Judge as provided in section 5 
of Act (V of 19a9) 

Tribunals deal ng with rights of eibzens — It bound to adopt judicial approach 


UP Court of Wards Act {IV of 1912) sections 37 and 53 — Scopeand effect — Sanction 
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tion date — Transfer, whether for the benefit of muior child*— Benef t, means imme- 
diate benefit and not deferred one— Subsequent Amendment Act-^Enaaing inv 
mediate benefit or deferred benefit — ^Not a declaratory legislation and inapplicable 
to transfer made before tbeamendment 


— -■ section 17 (b)— Wealth tax— Reference— Re-assessment-Infonnation or change 
of opinion— Esstence of divergent opinion among High Courts— Question of taw 
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of appeal— Notice of re-asieasment for earber years— Re awesments complete 
after disallowing deductions 

^Vest Bengal Premises Tenancy Act (XII of 19^), sections 17 and 22— Deposit before 
, Controller under section 22 after filing of suit — 1/ suffinent Jo bar applicabibty of 
section 17 (3) t 

est Bengal Service Rules, Rule 75 (a) modelled or rnlir 56 («) of Fundamental Rules 
^t having no rule corresponding to rule 56 (</) of the Fundamental Rules — Scope- 
Retention in icmce after superannuation merely for purpose of suspension and de- 
partmental enquiry— Propriety 1 
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THE DEFINITION OF A HINDU. 

By 

Dr. J. Duncan M. Derrett, 

’ ’ Professor of Oriental Laws in the University of London. 

The task of defining for puiposes of law who is and who is not a Hindu is pro- 
verbailly difficult.^ The statutes which go to make up oiu- so-called “Hindu 
Code ” take a despairing stand. A person may be a Hindu for this purpose though 
he is not aHindu by religion, i.e., even if he fails to fulfil a religious test, such as the 
one we are going to discuss below — and if he is an infant he may be a Hindu if he is 
brou^t up as a member of a tribe, community, group or family to which his Hindu 
parent belongs or belonged (see Hindu Marriage Act, 1955, S. 2).* The real test, for 
purposes of the-codified law, is whether the individual in question is a Muslim, Chris- 
tian, Parsi or Jew, and if we assume for purposes of discussion that there is no 
problem about these definitions we can determine that the individual is a Hindu 
by learning that he is not one of the others (see Hindu Marriage Act, 1955, s. 2 (1) 
(c). 

The uncodified law is sufficiently vast in extent. There the old problems about 
the definition of a Hindu remain. An intringuing question is raised in the Satsang 
case, namely Shastri Yagnapurshdasji v. Mtildas JBhundardas Vaishya-. The judg- 
ment, which is that of Gajendragadkar, C. J., delivered shortly before he gave up 
his seat as Chief Justice, is remarkable in many ways. The present writer is not used 
to praising (a man’s deeds are usually sufficient praise for him, and if they fail he 
himself seldom needs others to help him out), and there is seldom any point in 
writing an article to praise a judgment which is its own best advertisement ; but this 
case is remarkable even in this, that it deserves to be brought to the attention of 
people who do not read the law reports for pleasure, who have use for law reports 
only as tools of a trade, and even those who have given up using Jaw reports for any 
purpose. ^ 

The facts of the Satsang case- can be abbreviated for our present purpose. Under 
a succession of Bombay statutes Harijans were authorised to enter into Hindu public 
temples and worship there as other Hindus already were. The members of the 
Swaminarayan sect claimed that their temples did not come within the scope of the 
Bombay statutes, as the Satsangis, i.e., the initiated members of the Swaminarayan 
sect, Were not Hindus, and their temples were not Hindu temples. It would have been 
possible to decide the issue by merely showing from evidence of the history and 
doctrines of the Swaminarayan sect (as was actually done) that the sect was a reforming 
Hindu sect. The founder was a sanyasi who believed, no doubt rightly, that the 
Vaishnava teachers of the Vallabhacharya sampradaya had become corrupt, and that 
worsmp of the God Vishnu should be taught to his disciplesin association with certain 
undertakings on their part to live in holiness, avoiding lying, theft, adulteiy, intoxica- 
tion and animal food. The devotees of the sect wordship the Lord Krishna, their 
prayer being Sri Krishnah saranam mama (‘Great Krishna is ray regfuge’). The sect 
believes in the sanctity of the Vedas, and have an organisation for the purpose of 
initiating disciples and maintaining a continuity of faith and worship. The sect is 
important in the limits of the former Bombay Presidency. It was well known in the 
time of that indefatigable enquirer into Indian religion. Sir M. Monier Williams who 
personally conducted investigations into its history and beliefs, and the Bombay 
Gazetteer gives substantial information about them. It was obvious that the 
Satsangis were Hindus, especially in an age like the present when Sikhs, Jainas, 


1 . On Hinduism, conversion etc. zee Derrett, Introduction to Modem Hindu Law (Oxford 
University Press, 1963) § 17. 

• See also Hindu Succession Act, 1956, S. 2, Hindu Minority and Guardianship Act, 1956 
S. 3 and Hindu Adoption and Maintenance Act, 1956, S. 2. Editor. ' 

2. (1966) 2 S.CJ. 502 : A.I.R. 1966 S.C. 1119. 
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Buddhists and Lingayats, are treated for legal purposes (with some exceptions)*, 
as ‘ Hindus ’ True the Jamas of Bombay had for a time claimed exemption from the 
Hanjan Temple entry legislation, because the word ‘ Hindu ’ could not then be held 
to include Jama for this purpose an error which was later rectified But Satsangis, 
as the members of our sect are called, were as evidently Hindus as Sikhs and Lin- 
gayats, or Arya Samjists or Brahmo Samajists 

The case could have been disposed of on this footing, without reference to the 
definition of Hindu, but the manner in which the case had been argued left it -open 
to go funber It was alleged that the Satsangis were not Hindus and their temples 
were not Hindu temples because thefoundcr himself was worshipped, Swarainarayan 
being a deity for the sect, and because Muslims and Parsis were admitted to the sect 
and obtained dtksha (initiation) within it The Supreme Court judgment does not 
mention that these were the non Hindus who became members but the fact is men 
lioned m the judgment in the Court below (Slate of Bombay v Shastri Yagrta 
Purvshadasji*, The further point that women also received diksha is not worth 
pursuing, and was more or less neglected It is common ground that the sect 
embraces many castes, Brahmin and non Brahmin alike, but this is a common 
characteristic of Vaishnava sects The presence of Muslims and Parsis within the 
sect however raises curious and important problems The Supreme Court has 
now held that the temples are Hindu temples, though they may be used by Muslira 
and Parsi worshippers. 

The special features of the judgment in the Supreme Court arc these — 

* (1) It relies on no judicial authority , 

(2) It relics on a legislative preccdent(ihe Hindu Code) but only in a glancing 
or indirect manner 


(3) It relies on established aulhoniies who discuss the Hindu religion, but 
discuss It in a particular modern and enlightened manner , 

(4) It relies ulso on the text of the Bhagavadgita, thus for the first time (7) 


making this a judicially recogused authority , 


1 


(5) and it relies on a view of the purpose and spirit of the Constitution with 
reference to religion which is not by any means ongmal, but which deserved to be 
stated Id this connection .j ^ 

The judgment can serve as the adieu of the learned Chief Justice to his profes- 
Sion , 10 a career in which a desire for social justice and an interest in the personal 
law of the Hindus have raamfested themselves markedly and for long Chief Justice 
Gajendragadkar was born in a family m which sastne learning was traditional and 
the develop aient from the old fashioned dyed in the wool Sanskritic culture m which 
people of his generation and caste were born, through the depressing experience of 
administeringlhe Anglo Hindulawwithits bogus Hinduism and distorted and anti- 
quated rules, up to the heavy responsible task of administering Indian law to an Indian 
people m contexts m which they insist upon being seen as Indians and not as the 
aitificialcreaturewhichistheAngloIndiaolegallndian this delrclopmcnt is one 
which the observer wIm tas eyes to see can mark; ™th admiration For this life 
story and this intellectual pilgrimage is not merely that of the ntesent Vice Chan, 
cellor ofBomhay University, bntol his generation, whether therar“conseionsSf 
ilornot tte beantiful style andtheloftysentimentsof this particular judment 
the calm and peaceful manner in which tiedistasleful lit, gatioms laid to restore a 
r‘n"® 'I “f H'"™ ”■ itself Readers will 

agree that the followtng passage makes delightful and thought provoking readmE 
“It may be conceded, that the genesis of the «uir is ti,* , t 

entertained by the jiy Hants but as often happens m the”e Sattere’^thrsarf 

apprehensionis founded onsnperstitton.ignotaneeinacomnlele 


2 (1959) 61 Bom L R 700, 707 I L R (1960) Bom 467 



THE SUPREME CXJURT JOURNAL. 


69 


m 

of the true tea’chings of Hindu religion and of the real significance of the tenets and 
philosophy taught by Svvaminarayan himself. 

‘ While this litigation was slowly moving from Court to Court, mighty events’ 
of a revolutionary character took place on the national scene. The Constitution 
came into force on the 26th January, 1950, and since then, the whole social and 
religious outlook of the Hindu community has undergone a fundamental change 
as a result of the message of social equality and justice proclaimed by the Indian 

Constifetion The solemn promise enshrined in Article 17 has been ^adually, but 

irresistibly, enforced by the process of Jaw assisted by enlightened public conscience. 
As a consequence, the controversy raised before us in the present appeal has today 
become a matter of mere academic interest. We feel confident that the view which 
we are taking on the merits of the dispute between the parties in the present appeal 
not only accords with the true legal position in the matter, but it will receive the spon- 
taneous approval and response even from the traditionally conservative elements of 
the Satsang community whom the appellants represent in the present litigation. In 
conclusion, we would like to emphasise that the right to enter temples which has been 
vouchsafed to the Harijans by the impugned Act in substance symbolises the right 
of Harijansto enjoy all social amenities and rights, for let it always be remembered 
that social justice is the main foundation of the democratic way of life enshrined in 
the provisions of the Indian Constitution.” 

The Harijans- wanted to enter the temples not because they could not\ worship 
Lord Krishna outside them, but because their exclusion was a social distinction which 
the present age can no longer justify. His Lordships words are therefore, apt. In 
so far as there was a social discrimination against them this is removed. The result 
is not that the Harijans can approach nearer to the im^ge than other Hindus. His 
Lordship points out that 4he Harijans are entitled only to such rights of 
darsana as were possessed by non-Harijans and interference with the routine of the 
temple and the worship of the image by the pujaris is not contemplated. 

In order to determine how a sect which worshipped the historical individual 
Swaminarayan, and which admitted Muslims and Parsis to dikslia could be a Hindu 
sect, it was desirable to cover the broad history of Hinduism, and this is elaborately 
done with ample citations from the works of Dr. S. Radhakrisbnan, from Max Muel- 
ler and from B.'G. Tilak. The account starts with the significant fact that ‘Hindu’ 
is'essentially a geographical and political term, indicating a nationality, not a re- 
ligious denomination. The absence of creed and dogma is emphasised. No Hindu 
can cease to be a Hindu for unorthodoxy, a, fact to which we shall return. As a 
matter of history “ the Hindu thinkers reckoned with the striking fact that the men 
and women dwelling in India belonged to different communities, worshipped 
different gods, and practised different rites.” The process of assimilation and adap- 
tation wluch the thou^it and beliefs of the Hindus have undergone are noted. The 
development of the Hindu religion “ has always been inspired by an endless quest 
of the mind for truth based on the consciousness that truth has many facets." There 
follows a reference to monist idealism and the different categories of this all based 
theoretically on the same scriptures. The six darsanas accept the doctrine pf world 
rhythm. Most accept the authority of the Vedas. All systems of philosophy 
accept the doctrine of rebirth and pre-existence. Many gods are worshipped. Saints 
arose from time to time to remove from Hindu thought and practice elements of 
corruption and superstition. As a result of the teachings of Ramakrishna and 
Vivekananda Hindu religion flowered into its most attractive, progressive^ and 
dynamic form. The ultimate goal of humanity is mofesha, absorption, assimila- 
•tion with the infinite. How is this to be attained.!’ Some cmphasise^Vw/io, others 
bhakti, others again karma (performance of duties). “ It woud be inappropriate 
to apply the traditional tests in determining the extent of the jurisdiction of Hindu 
religion. It can be safely described as a way of life based on certain basic concepts 
■ to which we have already referred." Arnold Toynbee did well to recognise the essen- 
tial fact that Hinduism as a religion recognises that there is more than one valid 
approach to truth and salvation. 
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( Worship of Swanunarayan, the founder, is therefore nothing other than a re- 
cognition that the Lord reincarnates himself when adharma is m the ascendant 
For what does the Gita say (IV 7) 7 

II ^ II 

Whenever there is decay of nghteousness.O Bharata, and exaltation of unrighteous- 
ness, then I create Myself 
(and one must continue) 

fiRRrnt l 

^ivpnSi ^ II li II 

For protection of the good, and destruction of evildoers, for the sake of firmly 
establishing nghteousness I am born from age to age 

As the author of the <7im knew perfectly well the duties of protecting the good 
and destroying the evil were the characteristic duties of the king, and so also was the 
duty of establishing dharma Lord Krishna is therefore declaring that his incar- 
nations have the royal stamp and purpose The Stale is bound we shall add, in 
Hindu eyes to perform these functions and it is inconceivabre that the State should 
fail to recognise the propriety of belief and worship directed to this end Swami 
narayan was unquestionably a purifier of dharma and an cstabUsher of dharma and 
that IS why his sect has fiounshed Naturally his followers, being Hindus are entitled 
to erect a temple to hoase his image and to accord iheir founder divine honour^ 
and, whatever rival sects may think the State is bound to accept this so long as 
Hindu pnnciples must be the test — and in determining whether a temple is a Hindu 
temple no other principles can be referred to The State is (we may comment) 
not a secular state in that it ignores oris indifferent to religion but a state like that of 
ancient India in which the balance between all religions is faithfully kept and nghte 
ousness IS sdnght to be enforced consistently with the welfare of all This ish very 
special (and Hindu) view of secularism 

The admission of Muslims and Parsis was certainly a problem at first sight It 
was not contended that the Muslims and Parsis were converted -v Had that contcr( 
tion been made we should have been back on familar ground No formal conver- 
sion IS necessary (Ramav}-a v Josephine^ U an individual professes the Hindu 
religion, aiming to be identiOed with Hindus a presumption that he is governed by 
Hindu law arises Mokka v Ammakutti* Bjt here the Satsangis of Muslim and 
Parsi ongm remained Muslims* and ParsiS and presumably must be governed by 
their respective personal laws and not by Hindu law Hinduism admitted them to 
he members of the sect, but th-ir convcnion to Hinduism generally or for purposes 
of application of Hindu law was not contemplated This is how the learned Chief 
Justice puts it (page 1184) 

It IS true that th’ Svaramarayansect gives Diksha to the followers of other 
religions and as a result of such initiation they become Satsangis without losing 
their character as the followers of their own individual religions This fact, however, 
m-relyshows that the Satsang philosophy preached bySwamroarayan allows foHow- 
wers-of oth-r religions to receive the blessings of his teachings without insisting 
npon their forsaking their own religions Th“ fact that outsiders arc willing to accept 
Diksha or initiation, is taken as an indicationof their sincere desire to absorb and 
practise the philospophy of Swanunarayan and that alone is held to ^ enough to 
colder on them the benefit of Swaminarayana’s teachings The fact that the sect 

1 AIR 1937 Mad 172 

2 (1927) 54 MLJ 174 IL.R 51 Mad 1 22 3 39 (FB) 

• While It may b posoble to regard a Muslim Saisangk from the H ndu viewpoint as a 
Hindu for purposes of entry into HinduPubhcTempIes’and worsh p under the Bomlay Statutus 
it is doubtful whether hecanstiil be a Muslim for purposes of Musi m Jaw fn view of Islam cot 
permitt n^ image wordup (m the instant tase of SwamiiiaJ3yan)—£/HW’ 
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does not insist upon the actual process of proselytising on such occasions, has really 
no relevance in deciding the question as to whether the sect itself is a Hindu sect 
or not. 

Thus Hinduism believes in various paths leading to one goal. This was true of 
Indians now called Hindus. The coming of other faiths, including those whd adopt 
an exclusive attitude to salvation, did not alter the position so far as Hinduism 
was concerned. The special adjusting and assimilating quality of Hinduism, \vhich 
turos out on reflection to be nothing other than a function of those unique adaptive 
and assimilative qualities of Indians wluch no other nation can rival, has now been 
given voice in appropriate litigation before tbe Supreme Court. The learned Chief 
Justice again quotes the Gita (IX. 23) i 

devotees of other Deities, who worship full of faith, they also worship 
Me, O son of Kunti, though their method is irregular.” 


One is reminded of a judgment in Madras by Chandrasekhara Iyer, J., which 
has always been a favourite with this writer, but which has been somewhat disliked 
by those, who, apparently, had an inadequate view of what Hinduism in the brbad 
really means. Thisisiiro/fl/iiffl/ v. Gnanavaram-. Here it was held that a Hindu might 
validly alienate family property for the purposes of a Church.-for a_broad tolerance 
was consistent with traditional Hinduism. It is a comfort to see that the Islamic 
rule whereby gifts and bequests in wal<f cannot be made by non-Muslims has been 
abphshedin India (see Syed Edidla v^ Madras State WokfBoard)^. It is now possible 
for Hindus to dedicate property to a Muslim religious charity, and for this to'be valid 
both at Hindu law and at Islamicrlaw, at least as the latter is administered in India. 
This of course violates the karma-Jcanda aspect of Hinduism. 

But have not many such violations occurred ? Temple-entry,' prohibition of 
devadasis, prohibition of animal-slaughter for sacrifices, prohibition of saiU and 
many such inroads upon religious practices at once come to mind/ One could write a 
long list, not least prominent in which would be inroads upon Hindu law made by 
the ‘ Hindu Code.’ The Constitution itself requites that untonchability shall be 
eliminated, and this was, whatever else it was, unquestionably founded on religious 
premises. 


The answer to all this is given, by the way, in this judgment itself. Hinduism 
regards the various paths to salvation as “ not only compatible with each other, but.,., 
complementary.” This age sees, as is only natural when agricultural religion and 
ethics are losing their hold, a decline in the karma-kanda. 'The paths of jnana and 
pre-eminently of bhakti are much more frequented. From ancient, indeed very 
ancient, times it has been acknowledged that the merit earned by sacrifices, or by 
good wofks, by performing and abstaining, by purifications and asceticism, cannot 
be greater than that earned by devotion, mental concentration , sincerity. It is curious 
that exactly the same contrast in paths, and the same prophetic preference for the 
ethical, the reflective, and the spiritual is to be seen in the religious development of 
the Jews — and it remains in the balance which survives in Christianity between 
salvation by faith alone, and salvation by faith demonstrated notably in works. 

We can turn to the Gita again. Faith in Lord Krishna, who, by his own defi- 
nition, is the goal of all sincere worshippers of deities by whatever name Icnown and 
worshipped, is sufficient for the attainment of moksha, the goal of Hinduism as 
correctly noted in ourjudgmcntpp.l 130-1. Hinduism accepts all religions which have 


1. The translation given by the learned Judge (p. 1 135, col. 1) takes a difTercnt sense from the 
text and is somewhat free. SeeP.V. Kane, Hist, of Dharmasastra, HI, p. 581, 

2. (1943) 2 M L J. 664 : A.LR. 1944 Mad 156, 

3. (1966) 1 M.L.J. 17. 
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the fiftafet/eUment as consistent wilhltself.and the bhakti emotion is recognised as 
Hindu, in whatever breast it may be identified In comparison with this path the paths 
of yoga, jnana and karma, are neither higher nor lower, but merely alternatives 
Legislation m keeping with social movements reflects the public’s choice, conscious 
or unconscious of the bhakli alternative, and so far as public life m the twentietl^ 
century is concerned it is that alternative which obtains recognition and protection 

In a sense the State has put its wei^t behind the Gita itself Numerous verses 
could be quoted to expound the point of view, but a few will suffice 

simlft ^<1 1 

II 11 

Whatsoever thou doest, whatsoeverthou catest, whatsoever thou offerest, whatso- 
ever thou givest, whatsoever thou doest of austerity, O Kaunteya t , do thou that as 
an offenng to Me 

n ii 

Thus Shalt thou be liberated from the bounds of action, yielding good and evil 
fruits , thyself harmonised by the yoga of renunciation, thou shalt come unto Me 
when set free 

3 ^ l«5lsfe 51 fei. 1 

% xnif53 g 5K 55S[ It ^ ■'ITO'IL " 1'*. " 

The same am I to all beings , there is none hateful to Me nor dear They vpnly 
who worship Me with devotion, they are m Me, and I also in them 

wfi » I W5|55|5 n t I 

angis « »p<ts!j:, )| h ii il 

Even if the mbst sinful worship Me with undivided heart, he too must be ac- 
counted righteous, for he hath ngbtly resolved 

^ ITcP Ii II 

Speedily he bccometh dotiful and goeth to eternal peace, O Kaunteya ! know 
ihou (or I^promisc) that My dcvoice pemheth never 

g q? qq t ;iq I , 

qti \\ \\ 

They who take refuge with Me, O Pa^a » though of the womb of sm, women, 
TOjrycj, even sudras, they also tread the highest Path 

ii ii 

OnMefixmmd .bedcyoiedloMe.sacrificetoMc .prostratethyselfbeforeMe, 
harmonised thus in self thou shalt come unto Me having Me as thy supreme goal 
Krishna is * transfigured and manifests a ‘ form ’ which reveals his nature 

S'? 3^51. 55iR4i<. II ??, II 
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' Nor sacrifice,’ nor Vedas, alms, nor works; 

Nor sharp austerity, nor study deep. 

Can win the vision of this awful Form ; 

Foremost of Kurus ! thou alone hast seen. 

^ m ii .11 

• Nor can I be seen as thou hast seen Me by Vedas nor by austerities, rior by 
alms nor by sacrifices. . ’ 

^ qt?rq 11 11 

But by devotion to Me alone I may thus be perceived, Arjuna ! and known 
and seen in essence, and entered, O Parantapa ? 

And again, . ' ' 

^ ?rsqq: 1 

^ir li %r, ^ 11 

Those verily who, renouncing all actions in Me and intent on Me, worship, 
meditating on Me, with whole-hearted yoga, * 

wftr ?r 11 ^ 11 

These I speedily lift up from the ocean of death and existence, O Parlha their minds 
being fixed on Me. 

Hereupon it may be argued by a reader, that if an Indian is a Hindu when he 
accepts these doctrines, how far can this definition be used, for the application of the 
non-codified law, about which doubts remain ? A man who believes in what 
Dr. S. Radhakrishnan and Max Mueller and Monier Williams and B.G. Tilak would 
recognise as components of Hinduism may well be a Hindu and any temple he and 
his companions build and use may be a Hindu temple within the meaning of a statute 
concerning temples. But what of an Indian who does not believe, in rebirth ? Mr. 
Nirad C. Chaudhuri, whose somewhat unpleasant book, The Continent of Circe, 
occasionally contains shrewd observations candidly expressed (and never more co- 
gently than when the author himself exemplifies the qualities a gainst which he rails), 
contends that no Hindu is ever quite devoifi-of religious belief. In his view even 
the most westernised Hindu believes in the sanctity of the cow and the great rivers, 
believes in the authority of the Vedas (as public ceremonies seem to show), in predesti- 
nation and in the continuity of the national ethos. But what of a man who renounces 
all gods, ignores taboos against meat-eating, and generally behaves as if there were 
neidier rehgious nor social restraints ? One must remember that a personal law is a 
chapter of law and is not a creed which one is at liberty to renounce as such. One 
cannot leave the fold of those to whom it applies unless one joins another fold 
recognised by law in a manner of which the law will approve and upon which it can 
act. Thus to believe that one has renounced Hinduism is almost as inefficacious as 
to believe that one has left society. The law will take no notice of it. This is not 
due to the flexibility of Hinduism but to the nature of the legal system of a country 
which applies personal laws. In order to be a Hindu for purposes of application 
,of the personal law it is not necessary to have any particular beliefs provided one is a 
'■'member of a socially recognised community, which in fact is a lustorical concept. ! 
In V.T.S. Chandrasekhara Mudaliar v. Kidandaivehi Mudaliar\ it was held that. 


I. (1963) 2 S.e.R. •140 : A.I.R. 1963 S.C. 185. 
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although the subject matter to which the man is obliged to tutn bis mind is inlarge 
part religious, a valid consent for purposes of adoption can be given by a sapinh 
who has ceased to believe in the Hindu religion, at any rate to the extent of renoun- 
cing rituals and dogmas generally considered to be Hindu One is a Hindu for this 
purpose though he certainly does not accept the bhakti path or indeed any other path 
Moreover, though it is not a lapse from Hinduism to be charitable and sociably 
inclined towards members of all faiths which share the hhakh emotion and worship a 
divine being, it does not follow that because an individual accepts a Hindu sage as a 
teacher or saint he is automatically subject to Hindu law Conversion or re-con- 
version will also be necessary The social acceptance will be required as well as the 
religious fellowship, and upon the former Hinduism does not insist as a matter of 
course *-r 

The Saisang case throws light upon the situation of Hinduism today It does 
not embrace those who do not choose to join the community, but it shows every 
favour to good and bad alike in the spirit of its greatest teacher, treating fellows 
for the purposes of worship all those who approach with like intent The so-called 
problem of the secular state in India would seem to melt away in the face of{)his 
demonstration When bhaku marga is the predominating path the scene roust be 
set for the attainment of the ends of that pathliy every citizen , ard*^no elements 
from the karma marga may be allowed to hinder this , fonf it were otherwise the 
State would not perform its function of protecting the good aid Jjutting down the 
bad / 
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NOTES OF REGENT CASES. 

[Supreme Court.] 

IC. Subba Rao and Vemareddi Ramaraghava Reddy v, 

V. Ratnaswami, JJ. Konduru Seshu Reddy. 

2%ih April, 1966. G.A. No. 265 of 1964. 

Madras Hindu Religious and Charitable Endowments Act {L of 1951 ) — Madras Act II 
of 1927 — Specific Relief Act, section 42 — Civil Procedure Codes, 1859 and 1877 — Effect 
of compromise — Legislative History discussed. 

The worshipper of a Hindu temple is entitled, in certain circumstances, to bring 
a suit for declaration that the alienation of the temple properties by the dejure 
Shebait is invalid and not binding upon the temple. If a Shebait has improperly 
alienated trust property a suit can be brought by any person interested for a declara- 
tion that such alienation is not binding Upon the deity but no decree for recovrey of 
possession can be made in such a suit unless the plaintiff in the suit has the present 
right to the possession. Worshippers of temples are in the position of cestui que 
trustees or beneficiaries in a spiritual sense. See Vidyapurna Thirthaswami v. Vidyanidhi 
Tirlhaswami (died), (1904) I.L.R. 27 Mad. 435 at 451 : 14 M.L.J. 105. Since 
the worshippers do not exercise the deity’s power of suing to protect its own interests, 
they are not entitled to recover possession of the property improperly alienated by 
the Shebait, but they can be granted a declaratory decree that the alienation 
is hot binding on the deity (sec for example Kalyana Venkataramana Aiyangar v. 
Kasturi Ranga Aiyangar, (1916) 31 M.L.J. 777 : I.L.R. 40 Mad. 212 and 
Chidambaranatha Tkambiran v.Mallasioa Mudaliar, (1917) 33 M.L.J. 357 : I.L.R, 
41 Mad. 124. It has also been decided by the Judicial Committee in Abdur Rahim v. 
SyedAbu Mohammed Barkat Ali Shah, (1927) L.R. 55 LA. 96 ; 54 M.L.J. 609: 
that a suit for a declaration that property belongs to a wakf can be maintained by 
Mahomedans interested in the wakf without the sanction of the Advocate-General, 
and a declaration can be given in such a suit that the plaintiff is not botmd by 
the compromise decree relating to wakf properties. 

fn our opinion, section 42 of the Specific Relief Act is not exhaustive of tlie 
cases in which a declaratory ’decree may be made and the Courts have power to 
grant such a decree independently of the requirements of the section. _ It follows 
therefore in the present case that the suit of the plaintiff for a declaration that the 
compromise decree is not binding on the deity is maintainable as falling outside the 
purview of section 42 of the Specific Relief Act. 

P. Babula, K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocates for Appellants. 

P. Ram Reddy and A. V. V. Hair, Advocates for Respondent No. 1. 

T. V. R. Tatachari, Advocate for Respondent No. 2. 

Q. R, Diaee modified. 



2 


[Supreme Court} 

A jV Wanchoo, M Hida^alullah, Jaichand L.al Sethia v 

S M Sikn, V Ramaswamt and The State of West Bengal 

3 M Sfulat,33 Crl A No 110 of 1966 

Srd May and 27th July, 1966 

Dtftnce of India RuUs (1963) — Rule 3(^—Habeas Corpus Petition — ^Mala fide 
delention—^Arltclei 14, 21, 19, 22, 358, 359 (1) of the Constitution 

Even though the order as drawn up rcates tliat the State Government was 
satisfied, the accuracy of that recital can be chaUenged in Court to a limited extent 
Tlitf accuracy can be challenged m two ways either by provmg that the State Govern 
ment never applied itsmmd to the matter or that the authorities of the State Govern- 
ment acted mala fide In a normal case the existence of such a recital m a duly 
authenticated order wdl, m the absence of any evidence as to its inaccuracy, be 
accepted by the Court as establishing that the necessary condition was fulfilled In 
other words, m a normal case the existence of such a reatal m a duly authenticated 
order that the State Government was satisfied will, in the absence of any evidence to 
the contrary, be accepted by the Ciourt as establishmg that the State Government 
was so satisfied IC the order of detention itsc/fsuflers fiom any lacuna it is open to a 
Court in a proper case to call for an affidavit from the Chief Minister or other 
Minister concerned or to call for the relevant file from the State Government, ur 
order to satisfy itself as to the accuracy of the reciatal made m the order of deten- 
tion» 

For instance, m Siren Dutta etc v Chief Commissioner of Trifura, (1965) M L.J 
(Crn 321 (1965) 1 SC J 678 (1964) 8 SCR 295 A I R. 1965 S G 596, 
this Court made an order directing the Cluef Secretary to the Tripura Admuiistra 
tion to transmit to this Court the original files m respect of the detenus and also 
directed the Minister concmed or the Secretary or the Administrator to file an affi- 
davit in this Court stating all the material facts indicating whether the deasion 
arrived at was duly communicated to the detenus concerned But the order for 
production of the file and for affidavit froin tlic Munster or the Secretary concerned 
was made m that case because the appellant alleged tliat the order of review Jiad 
not been reduced to writing under jrule30 A (8) and the relevant conditions prescribed 
by the rule had not been complied with and that it had not been communicated to 
him Reference was made by Mr N CL Cjiatterji to another case Writ Petition No 
97 of 1965 decided on 17th December, 1965 Jagannalh Mxsta V The State of Onssa, 
AIR, 1966 S G 1140, m which this Court ordered the Horae Munster to file an 
affidavit In that case the order of detention was defective because the authenti- 
cated copy of the order mentioned sue grounds with the disjunctive or ’ mentioned 
in the affidavit of the Chief Secretary Some of these grounds were Ibllowcd by 
‘ etc Jjo yjfW nf ibr oxabigtiiSy nf the ceder tkes Court muele a dereetcoet issksits 
the State Government to produce the original order which tvas m the form of a 
document and also called for an affidavit from the Home Minister, wlio was in charge 
of matters of detention In the present case, the material facts are difTerent 
from those in JagonnatA Afuru v The SlaU of Onssa, AIR 1966 SC 1 140, and m 
Btren Dutta etc v Chief CmmissKmer of Ttrupura, (1966 1 SGJ 678 (1965) MLJ 
(Crl ) 321 (1964) 8 S C R. 29o AIR. 1965 S G 596 It follows therefore that 
the High Court >vas justified m not making an order for tliSco%cry or production 
of the original departmental file contammg the activities of the appellant b> the 
Government of \Vcst Bengal 

If C ChatUrjee, Senior Advocate tC Dutta and D Mukkerjee, Advocates, 
vnth him), for Appellant 

C A Da/iA/a^,*' Attorney General Ibr India and D Sen, Senior Advocate, 
(P A Chatlerjee and P A Bose, Adrocates, witli them), for Respondents 

G R. ■ ■- ' Appeal dismissed 
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[Supreme Court.] . 

M. Hidayalullah, - . Pampapathy and 

V. Ramaswami and Shekarappa v. State of Mysore. 

J. M. Shelat, JJ. Grl.A. Nos. 121 and 122 of 1966. 

28tk July, 1966. 

Criminal Procedure Code (V of 1898), section 56\-A— High Court if can cancel bail 
granted under section A28. 

The question of law arising for determination in these appeals is whether, in 
the case of a person convicted of a bailable offence where bad has been granted 
to him imder section 426 of the Criminal Procedure Code, it can be cancelled in a 
proper case by the High Court in exercise of its inherent power under section 56 1 -A 
of the Criminal Procedure Code ? 

The argument put forward on behalf of the appellants is tliat if the Legislature 
intended to confer such a power on the appellate Court under section 426 it would 
have been very easy for it to add an appropriate sub -section and make an express 
provision for such a power. The omission to make such an express provision is, 
according to Mr. Ramamurthy, not a result of inadvertence but it is deliberate, 
and if that is so, it will not be permissible to take recourse to the provisions of section 
.561-A to clothe the appellate Court with power to cancel the bail in a case falling 
under section 426, Criminal Procedure Code. 

If it is true that in section 496 and section 497 (5) the Legislature has made 
express provision for the cancellation of a bail bond in the case of accused persons 
released on baU during the course of the trial but no such express provision has 
been made by the Legislature in the case of a convicted person whose sentence has 
been suspended imder section 426 and there has been an order of release of the 
appellant on bail. There is obviously a lacuna but the omission of the Legislature 
to make a specific provision in that behalf is clearly due to oversight or inadvertence 
and cannot be regarded as dehberate. If the contention of the appellants is sound 
it will lead to fantastic results. 

Such a situation could not have been in the contemplation of the Legislature and, 
in our opinion, the omission to make an express provision in that bchah is manifestly 
due to oversight or inadvertence. In a situation of this description the High Court 
not helpless and in a proper case it may take recourse to the inlicrcnt power con- 
ferred upon it under section 561 -A of the Criminal Procedure Code. 

The inherent pov/er of the High Court mentioned in section 561 -A, Ci-iminal 
Procedure Code can be exercised only for either of the three purposes specifically 
mentioned in the section. The inherent power cannot be invoked in respect of 
any matter covered by the.spccific provisions of the Code. It cannot also be invoked 
if its exercise would be meonsistent ivith any of the specific provisions of the Code. 
It is only if the matter in question is not covered by any specific provisions of the 
Code tliat section 561-A can come into operation. No legislative enactment dealing 
with procedure can provide for all cases that can possibly arise and it is an established 
principle that the Courts sliould Iiavc inlicrcnt powers, apart from the express 
provision of law, ivhich arc necessary to tlicir existence and for the proper discharge 
of the duties imposed upon them by law. This doctrine finds expression in section 
561-A which docs not confer any new powers on the High Court but merely recog- 
nises and preserves the inherent powers previously possessed by it. Wc are, there- 
fore, of the opinion that in a proper case the High-Court has inlierent power undei- 
section 561-A, Criminal Procedure Code, to cancel the order of suspension of sentence 
and grant of ball to the appellant made under section 426, Criminal Procedure Code 
and to order tliat the appellant be rc-an-csted and committed to jail custody. 

Considering the arguments of the appellant’s counsel relying on Lala Jairain 
Das V. King Emperor, (1945) L.R. 72 I.-A.. 120 : (1945) 2 hl.L.J. 40 the Court 
held the ratio of the decision of the Judicial Committee is therefore dificrent and has 
no application to the present case. 
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In our opinion, the allegations made against the appellants would pnmafaM 
indicate abuse of the process of the Court and the provisions of section SGl-A are 
attracted to the case and the High Court was entitled to cancel the bail of the appel- 
lants under the provisions of that section 

M K RamamuTthx, R K Garg and S C Aganoala, Advocates of Af/x Ranut' 
muTlhi & Co , for Appellants (In both the appeals) 

R Copalakushnan and B R G K Achar, Advocates, for Respondents (In both 
the appeals) 

Q Appeal dumused 


[SupREiiE Court] 

K A" IVanchoo, J C Shah Satrughan Isser v 

and R S Backawat JJ Sabujpan 

4lk August, 1966 CA No 939 of 1963 

Hindu Laie— Section 3 of Act {XVIII of 1937) as amended by Act XI of 1938 — 
Hindu women’s estate — Coparcenary property 

A Hindu coparcenary under the Mtstakshara School consists of males alone 
it includes only those membera who acquire by birth or adoption mterest m the 
coparcenary property The essence of coparcenary property is unity of ownership 
which IS vested in the whole body of coparceners vVhilc it remains joint, no indivi- 
dual member can predicate of the undivided property that he has a defmite share 
therem The interest of each coparcener is fluctuatmg, capable of bemg enlarged 
by deaths, and liable to be diminished by the birth of sons to coparceners it is 
only on partition that the coparcener can claim that he has become entitled to a 
definite share The two prmapal mcidents of coparcenary property are that the 
interest of coparceners devolves by survivorship and not by inheritance and that 
the male issue of a coparcener acquires an mterest m the coparcenary property by 
birth, not as rcpresenimg his father but in his own independent right acquired by 
birth 

On the findmg recorded by the Inal Court which was not challenged in appeal 
before the High Court, Babuji did not separate m 1934 from the other coparceners 
But he died in October, 1937 and by the operation of Act XVIII of 1937 as modified 
by Bihar Act VI of 1942 Chando Kuer was invested with her husband s interest m 
the coparcenary property — agricultural as well as non agricultural \^en she 
instituted a suit for partition that mterest became defined, and vested in her free 
from all claims or rights of the coparceners of her husband The right of the 
coparceners to taks that interest by survivorship on Chando Kuer’s death was then 
extinguished On her death, even though the interest was not separated by metes 
and bounds, and was not in her exclusive possession it still devolved upon the 
nearest heirs ofher husband, her daughters The suit was therefore rightly decreed 
by the High Court 

V P Singk for Appellant 
D Goburdhan, for Respondents Nos 1 and 2 
A R Ckaudhurt, for Respondent No 9 

GR. 


Appeal dismissed 
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[Supreme Court.] " 

K. Wanchoo, J. C. Shah and Faquir Ghand 

R. S. Bachawat, JJ. Sardami Harnam Kaur. 

bth August, 1966. C.A, No. 572 of 1963. 

Hindu Law — Father’s right to mortgage immovable property for antecident deb t 
incurred without legal necessity — Sons right to restrain the execution of the decree or the sale 
of the property in execution proceedings without showing either that there is no debt for which 
the father is personally liable to be paid or that the debt has been incurred for an illegal and' 
immoral purpose. 

Relying upon the proposition laid down by the Privy Council in Brij Narain v. 
Mangla Prasad, (1923) L.R. 51 I. A. 129 at 139 : 46 M.L.J. 23 which was approved 
by the Supreme Court in Luhar Amritlal Nagji v. Doshi Jayantilal Jethalal, (I960} 
3 S.e.R. 842, 852-853 : A.I.R. 1930 S.C. 964, the Court held, 

The decree against the father does not of its own force create a mortgage binding 
of the son’s interest. The security of the creditor is not enlarged by the passing 
no 'the decree. In spite of the passing of the preliminary or final decree for sale 
or ainst the father, the mortgage will not, as before, bind the son’s interest in the- 
apgperty, and the son will be entitled to ask for a declaration that his interest has 
not been alienated either by the mortgage or by the decree. 

It follows that in the absence of a finding on the question of legal necessity, 
this appeal cannot be completely disposed of. The Courts below have not recorded 
any finding on this issue. Normally, we would have remanded the matter to the 
High Court for a finding on the point. But considering that the litigation is now 
pending for the last 14 years and the sale of the property has been impropcrljr 
stayed for a long time, we have thought it fit to examine for ourselves the evidence 
on the record with regard to this issue. 

If Murarilal was carrying on a business, it is not disputed that the business was 
a joint family business. Tlie loan of Rs. 75,000 was thus taken by Murari Lai 
partly for payment of antecedent debts and partly for purposes of his family business 
and other legal necessities. The mortgage in its entirety bound the property- 
including the interest of the sons. ^ 

B. P. Maheshwari, for Appellant. 

Harbans Singh, for Respondent No. 1. 

G.R. Appeal 'dismissed. 


[Supreme Court.] 

K. Subba Rao, C.J., M. Hidayatullah, Cliandra Mohan p. 

S. M. Sikri, V. Ramaswami and The State of Uttar Pradesh. 

f. M. Shelat, Jf. C-A. No. 1136 and 1638 of 1966. 

Qth August, 1966. ® 

U.P. Higher Judicial Service Rules—" Meaning of Judicial Officers ’’—Articles 
233, 236, 14 and 16 of the CmUitnlibn — Powers of the Governor— Whether the Rules 
are ultra vires the Constitution — Powers of the High Court to appoint District Judges. 

The fact tlxat in .A.-tlclc 233 (2) tlic c,xprcssion “ the sendee ” is used whereas 
in A-ticles 234 and 235 the expression “judicial service” is found i^s not decisive 
of tlie question whether the expression “ tiie service” in Article 233 (2) must be 
something other than tlie judicial service, for, the entire chapter is dealing with 
tlie judicUil service. Tlie definition is exhaustive of the service. Two expressions 
in the definition bring out the idea that the judicial service consists of hierarchy ofi 

S— NRC 
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judicial officers starting ‘from the lowest and ending with District Judges The 
expressions “ exclusively ” and “inteTided” emphasise the fact that the judicial 
service consists only of persons intended to fiU up theposts of District Judges and other 
civU judicial posts and that is the eacclusive serviec of judicial officers Having 
defined ‘ judcial service” in exclusive terms, having provided for appointments 
to that service and having entrusted the control of the said service to the care of the 
High Oiurt the makers of the Constitution would not have conferred a. blanket 
power on the Governor to appoint any person from any service as District Judges 

We therefore, construe the expression “the service” in clause (2) of Article 
233 as the judicial service 

Till India attamed independence, the position was that District Judges were 
appointed by the Governor from three sources, namely, (i) the Indian Civil Service, 
(ii) the provincial Judicial Service, and (in) the Bar But alter India attained 
independence vn 1947, recnnUHent to the Indian Civil Service was discontmued 
and the Government of India decided that the members of the newly created Indian 
Administrative Service would not be given judicial posts Thereafter Distnct 
judges have been recruited only from cither the judiaal service or from the Bar 
There was no case of a member of the cxccutivehaving been promoted as a District 
Judge that was the factual position at the time the Constitution came uito 
force, It IS uareasoTablc to attribute to the makers of the Constitution, who had 
so carefully provided for the independence of the judiciary, an intention to destroy 
the sam“ by an indirect in'‘thod What can be more dcletertious to the good name 
of the judiciary than to permit at the level of District Judges, recruitment from fhc 
executive departments’ Therefore, the history of the services also supports our 
instruction that the expression “ the service m Article 2S3 (2) can onjy mean 
the judicial service 

Af/r Rammurtht & Co, for Appellant (In both the appeals) 

0 P Rana, for Respondent No 1 (In both appeals) 

B P Uaheshtean, Hot Kespon^eat lies. 2 to ^ (In both appeals) 

J P Goj-al, for Respondent No 5 (In both appeals) 

0 P Verm, for ResponAnt No 7 (In both appeals) 

JVcimit io/, for Intervener (In CA No lJ36ofl966), 

GR. 


Appeals dismissed 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction)’ 

Present : — A. K. Sarkar, M. Hidayatullah, Raghubar Dayal, J. R. 
Mudholkar and R. S. Bachawat. 

Ram Manohar Lohia . . Pelitioncr* 

V. 

The State of Bihar and another . . Respondents. 

Constitution of India (1950), Article 339 (1) — Order dated 3rd November, 1962 made by President of India 
— Eject — Persons detained under the Defence of India Act, 1962 and the Rules made thereunder — If, bow far 
■and oA what grounds, can challenge before Courts, the order of detention. 

Defence of India Rules (1962), rule 30 (1) (6) — Scope — Order of detention by ~ District Magistrate — Delega- 
tion of power to District Magistrate under section 40 (2) of the Defence of India Act, without imposition of any 
■conditions — Validity — District Magistrate if can order detention to preoent possible harm outside the limits of his 
territorial jurisdiction — Order of detention of District Magistrate quoting a wrong notification as giving him power 
to detain— Eject — Order of detention under rule 30 (1) (i) to prevent acts prejudicial to “ public safety ” 
and for “ maintenance of law and order ” — Legality — Law and order ” if same as “ public order 

As a result of the order of the President dated 3rd November, 1962, made tmder Article 359 of 
the Constitution of Ipdia, the right of any person to move any Court for enforcement the rights con- 
ferred by Articles 21 and 22 of the Constitution of India remains suspended, if such person is deprived 
•of any sueh rights under the Defence of India Ordinance, 1962 (now replaced by the Defence of 
India Act, 1962) or any rule or order made thereunder. Two things stand forth. The first is that 
Only the enforcement in a Court of law of rights conferred by Articles 21 and 22 is suspended and the 

•second is that the depri\’ation must be under the Defence of India Ordinance (now the Defence of 

India Act) or any rule or order made thereunder. The word “ thereunder ” shows that the 
.authority of the Defence of India Act must be made out in each case whether the deprivation 
is by rule or order. 

But when the President suspended Article 21 of the Constitution of India, he did not make lawless 
actions lawful. He only took asvay the fundamental right in Article 2 1 in respect of persons proceeded 
.against under the Defence of India Act or any rule or order made thereunder. Thus a person so 
proceeded against could not claim to be tried under the ordinary law or bring an acUon under the 
■ordinary law. But to be able to say that theright to move the Court for the enforcement of rights under 
Article 2 1 is suspended, it is nccessar>' to establish that such person has been deprived of any such right 
under the Defence of India Act or the rule or order made thereunder that is to say, under the autho- 
•rity of the Defence of India Act. The action of the authorities empowered by the Defence of India 
Act is not completely shielded from the scrutiny of Courts. The scrutiny svith reference to procedure 
established by laws other than the Defence of India Act, is of course shut out but an enquiry- whether 

•theactionisjustifiedundertheDefenceofIndiaActitselfisnotshutout. TheCourt willnot enquire 

whether any other law is not follosved or breached but the Court svall enquire whether the Defence 

of India Act and the Rules have been obeyed or not. That part of the enquiry and consequently the 

right of a person to move the Court to have that enquiry made, is not affected. 

The provisions of Article 22 of the Constitution of India would have applied to arrests and 
detentions under the Defence of India Act also if the President’s Order had not taken away from 
such a person the right to move any Court to enforce the protection of Article 22. 

The net result of die President’s Order is to stop aU claims to enforce rights arising from laws other 
-than the Defence of India Act and the Defence of India Rules and provisions of Article 22 at variance 
Avith tlic Defence of India Act and the Rules arc of no avail. But the President’s Order does not say 
.that even if a person is proceeded against in breach oCthc Defence of India Act or the Rules he ca.nnot 
mo-rc the Court to complain that the Defence of India Act and the Rules, under colour of which some 
action is taken, do not warrant it. It follows, therefore, that the Supreme Court acting under y\rticlc 
•32 (or the High Court acting under r\rticlc 226) on a petition for the issue of a vrtit of habeas corpus 

may not allow claims based on other laws or on the protection ofArticIe 22, but it m.a>‘ not .and 

-indeed must not allow breaches of the Defence of India .-Vet or the Rules ruadc thereunder to go 
unquesdoned. The President’s Order neither says so nor is there .any sucii intendment. 


«W.P.No. 79 of 1965. 

s cj— 71 


7 th September, 1965. 
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An order of detention wider the Defence of India Act or the out by 

groundofwantofgoodDithonthepartofthedctauungauthonty S P 

the Presidcnual Order „,ni,oner under 

The order ordocotioiioudc: by the e i»i 

nJedO (1) (i) „to.g m »W maimer prejedid.l to the 

that with a view to preventing him t*' nmlie an onler that he be detained 

piiblie satety «id the naielnweet e/fai imd”^*' ^ pefenee of India Rule., 

^ therefore in oeercire of the ^e„ conferred mider ^ 

1962 read with Notillcauon No W/a W following ground. (0 the netdlealion 

deumed ” The pehuoner ababM ^ ,„t,o» dO (2) of the Defence of 

delegatmg the ' n„y coediUOT for the eaerene of tuch power , M the 

India Act was invalid as it id not ^ ,hc order because he apprehended danger not 

District Mi^istrate m his affidavit * of Bihar and even outside and hence acted outside his 

only inhisdistnctbutip the who ^ aefccuve mice the District Magistrate purported to 

junsdicuon > (««) ^Notification No 180/C W whereas he actually derived that power under 

derive power to the District Magistrate purported to act to prevent acts pro 

Noufication No of law and order ’ whereas rule 30 (1) (i) authorues 

judicial to public 2l,,.„.4„yciudiaaltopubhctafety and maintenance of public order ” 

detenuon only t® P J f 

IJdd (1) secuon 40 (2) of the Defence of India Act docs not require the imposition of any condi 
tions but only permits it , , , , , 

^ (2) The District Magistrate could not be sa»d to have acted outside his jurisdiction merely 

because he passed the order of detention because he apprehended danger from the petitioner m the- 
whole of Bihar and even outside There was nothing wrong if the Magutratc took a broad view of 
the acuvitiei of the petiUoner so as to weigh the possible harm if be was not deUmed Such a viewing, 
of the acuviues of a person before passing the order against him does not necessarily spell out extra, 
temtonality but u really designed to assess properly the potentiabty of dangers which is the object of 
rule 30 (1) (i) t® prevent , 

(3) the menuon ut the order of detention, of a wrong nouficauon by the District Magistrate 
'hider which he derived power to detain, cuuotviUate the order of detention as n is only a cleneal 
etror , and 


(4) By majority {Raghahar Dc^a! J dissenting) However, the order of detention of the peti- 
tioner was not in terms of rule 30 (1) (&) oftbe Defence of India Rula inasmuch as it purported to 
detain the petiuoner to prevent him from acting m any manner prejudiaal to *' public safety “ anj 
“ maintenance of law and orders ” whereas under rule 30 (1) (i) a person can be detained only to- 
prevent him from acting in any manner prejudicial among other things to “ public safety ” and the- 
“ maintenance of public order ” The order of detention was therefore outside the Defence of India- 
Act and the Kules m-sde thereunder and the petitioner was entitled to be released from custody 


A District Magistrate is enutled to uke action under rule 30 (1) (J) to prevent subversion of 
public order but not in aid of maintenance of law and order One has to imagine three concentric 
orcles Law and order represents the largest arcle withm which is the next circle representing public 
order and the smallest circle represents security of State Thus an act may affect bw and order but 
not public Order just as an act may affect public order but not security of State By using the expres- 
sion “ maintenance of bw and order ” the Distnet Magutrate was widening his own field of action 
and was adding a clause to the Defence oflndia Rules. The error u an error of a fundamental cha- 
racter 


The satisfaction of the Govemm'-nt which justiGes the order under rule 30 fl) is a subjective 
satisbcuon. A Court cannot enquire whether grounds existed which would have created that satis 
faction on which alone the order could have been made in the mind of a reasonable person. U 'bat 
beso wheaanorderisonthefaceofitnotinicmwoftherule a Court cannot equally enter uiio an 
invesUgation whether the order ofdetcntionwasmbctjirrespcctivcofwhat isstated init, in terms of 
the rule In other words m such a case the Stale ca-moi be heard to say or prove that the order 
ivas in fact made for example, to prevent acts prqo d ia a l to publ c order which would bring it wiihin 
the rule though the order does not say so 

In the instant case the detenUon order menboned two grounds one of which {prevenbon of acts 
prejudicial to pubbe safety) was la terms rf rule 30 (I) (ft) while the other (maintenance of bw and 
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order) was not. Such an order would be a bad order for it could not be said in what manner and to 
what extent the valid and invalid grounds operated on the mind of the detaining authority and con- 
tributed to the creation! ofhJs subjective sathraction which formed the basis of the order. 

Per Raghubar Dayal, J. (dissenting) : The detaining authority is free to establish that any defect 
in the detention order is of form only and not of substance, it being satisfied on the necessity to 
detain the person for a purpose mentioned in rule 30, though the purpose has been inaccurately stated 
in the detention order. The existence of thfc satisfaction required by rule 30 does not depend upon 
what is said in the detention order and can be established by the District Magistrate by his affidavit. 

Further, the tsvo expressions “ maintenance of law and order ” and “ maintenance of public 
order ” are not much different. The expression “ maintenance of law and order ” is generally used for 
‘ ‘ maintenance of public safety and tranquillity ” which is covered by the expression “ public order ”• 
It cannot be concluded that the District Magistrate’s using the expression “ maintenance of law and 
order ” in place of “ maintenance of public order ” is any indication of the fact that he had not applied, 
his mind to the requirements of the provisions of rule 30 or had not actually come to the conclusion 
that it was necessary to detain the petitioner with a view to prevent himfrom acting in any manner 
prejudicial to the maintenance of public order. 

Besides, if the District Magistrate was satisfied, as he was in the instant case, that it tvas necessary 
to detain the petitioner with a view to preventing him from acting prejudicially to public safety, that 
itself would have justified his passing the impugned order. There is no room for considering that he 
might not have passed the impugned order merely with one object in vietv, the object being to proven j- 
the petitioner from acting prejudicially to public safety. 

Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. 

Petitioner in Person. 

A. V. Vistoanalha SaslriyScvdoT AdvoczXc, {S.P. Farma, Advocate, with him), for 
Respondents ; 

The Court delivered the following Judgments : 

Sarkar, J. — Dr. Ram Manohar Lohia, a member of the Lok Sabha, has moved 
the Coiu-t under Article 32 of the Constitution for a writ of habeas corpus directing 
his release from detention under an order passed by the District Magistrate of Patna. 
The order was purported to have been made under rule 30 (i) {b) of the Defence of 
India Rules, 1962. 

Dr. Lohia, who argued his case in person, based his claim to be released on 
a number of grounds. I do not propose to deal ^vith all these grounds for I have 
come to the conclusion that he is entitled to be released on one of them and to the 
discussion of that ground alone I will confine my judgment. Witli regard to his 
otlier grounds I will content myself only with the observation that as at present 
advised, I have not been impressed by them. 

The order of detention runs tlrus ; 

“Wliercas I, J. N. Sahu, District Magistrate, Patna, am satisfied that with a. 

view to preventing him from acting in any manner prejudicial to the public safety and the main- 
tenance of law and oidcr, it is necessary to make an order tliat he be detained : Kow, t lercfore, 
in exercise of the powers conferred by clause (b) of sub-rule (1) of rule 30 of the Defence of India 

Rules, 1962 read with notificotion No. 180/G\V I hereby direct that 

Dr. Ram Manohar Loliia be arrested and detained in the Ccntr.al Jail, Hazarib.agh, 

until further orders.” 

Z'fow the point made by Dr. Lohia is tliat tJiis order is not in terms of the rule 
under wliich it purports to have been made and, therefore, fumi.slics no legal justifi- 
cation for detention. The reason why it is said that the order is not in ternis of the 
rule is that tlic rule docs not justify tlie detention of a person to prevent him from 
acting in a manner prejudicial to tlic maintenance of law and order while the order 
directs detention for such purpose. It is admitted tliat tlie rule provides for an order 
of detention being made to prevent acts prejudicial to tlie maintenance of public 
order, but it is said tliat public order and law and order arc' not tlic -same thing, and, 
therefore, though an order of detention to prevent acts prejudicial to public order 
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iruglit be justifiable, a similar order to prevent acts prejudtaal to law and order 
•wouldnotbejusUfiedby therule It seems to me that this contention is well founded 
Before proceeding to state iny reasons for this view, I have to dispose of an 
argument m bar advanced by the respondent State That argument is that the 
petiuoncr has, in view of a certam Order of the President to which I will presently 
refer, no right to move the Court under Article 34 for his release It is said that we 
cannot, therefore, hear Dr Lohia’s appheaUon at all To appreciate tins conten- 
tion, certain facts have to be stated and 1 proceed to do so at once 

Article 352 of the Constitution gives the President of India a poivcr to declare by 
■proclamation that a grave emergency exists whereby th security of India is threat 
-ened tn/#r aha by external aggression On 26th October, 1562, the President 
issued a Proclamation vmder &s article that such an emergency existed This 
presumably was done m view of Chinas attauck on. the north eastern frontieis of 
India m September, 1962 On the same day as the Proclamation was made, the 
■president passed the Defence of India Ordinance and Rules were then made thcre- 
-undcr on 5th November, 1962 The Ordinance was later on lath December, 
1062 replaced by the Defence of India Act 1962 which however continued m force 
the Rules made under the Ordmance On 3rd November 1962, the President made 
an order under Article 359 (i) which he was entitled to do, declaring 

that the nght of any penoa to move aay Court for the eafoiteiacfit of the rights conferred by 
Article 21 and Article 22 of the Gonsututionthallrcmam suspended for the period during which the 
jProclamation uipforce ifsucb penon baa been deprived of any such rightsunder the 

Defence of India Ordinance l962or any Rule or Order made thereunder 
There 1$ no doubt that the reference m this order to the* Defence of India, 
Ordinance, 1062 must after that Ordinance was replaced by the Act as earlier 
stated, bt understood as a reference to the Act see M'^han Chowdhu^ v The 
Chief CoimUivmr, Tripura^ I should nmv state that the Proclamation is still in 
force 


It IS not in dispute that the present petition has been made for the enforcement 
of Dr Lohias right to personal liberty imdcr Articles 21 and 22 These articles 
in substance — and it should suffice for the present purpose to say no more— -give 
wxtple a certain personal liberty It is said by the respondent State that the 
President's Order under Article 359 (1) altogether prcx'cnts us from entertaining 
Dr Lohia s petiUon and, therefore, it should be thrown out at once. This ■would 
no doubt, subject to certain exceptions to which a reference is not necessary for the 
purposes of the present judgment, be correct if the Order of 3rd November, 1962 
took atvay all rights to personal liberty under Articles 21 and 22 But this the 
Order docs not do It deprives a person ofhis right to move a Court for the enforce- 
ment of a nght to such personal liberty only when he has been deprived of it by 
the Defence of India Act — it is not necessary to refer to the Ordinance any more as 
xt has bcea iy the Act— or any Rule or Order made thereunder If he lias 

not been so deprived, the Order docs not take away his right to move a Court Tbui 
if a person is detamed under the Preventive Detention Act, 1950, his nght to move 
we Court for enforcement of his nghts under Articles 2i and 22 remains intact 
That is not a case in which his right to do so can be said to have been taken away 
by the President s Order This Court has m fact heard applications under Article 
^ under that Act sec Ramshwar Shaw v Distnct Magulrab 

^ Burdwan If any person says as Dr Lohia docs that he has been deprived of 
JUS pci^al liberty by an order not made under the Act or the Rules, there is nothing 
m the President s Order ui^cr Article 359(1) to deprive him ofhis right to move the 
(^urt under Article 32 The Court must examine his contenuon and deade whe- 
ther he Im been detained under the Act or the Rules and can on^y throw out bu 
ptidon when It finds that he was so detamed, but not before then If it finds that 
be \vas not w detained, it must proceed to h^r ha petition on its merits TTic ngbt 
under Article 32 IS one of the fundamental nghts that the Constitution has guaranteed 
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to all persons and it cannot be taken away except by the methods as provided in tire 
Constitution, one of which is by an order made under Article 359. The contentioa 
that an order under that article has not taken away the constitutional right to per- 
sonal liberty must be examined. 

Mr. Verma said that Smith v. East Elbe Rural District Council supported the 
contention of the respondent State. I do not think so. That case turned on an 
entirely different statute. That statute provided a method of challenging a certain 
order by which property was compulsorily purchased and stated tliat it could not 
be questioned in any other way at all. It was there held that an action to set aside 
the order even on the ground of having been made mala fide, did not lie as under the 
provision no action was maintainable for the purpose. That case is of no assistance 
in deciding the question in what circumstance a right to move the Court has been 
taken away by the entirely different provisions that we have to consider. Here only 
a right to move a Court in certain circumstances has been taken away and the ques- 
tion is, has the Court been moved on the present occasion in one of those circum- 
stances? The President’s Order does not bar an enquiry into that question. Apart 
from the fact that the reasoning on which the English case is based has no applica- 
tion here, we Irave clear observations in judgments of this Court which show that tire 
Order of the President does not form a bar to aU applications for release from deten- 
tion under the Act or the Rules. I will refer only to one of them. In Makhan Singh 
V. The State of Punjab it was said, 

•‘If in challenging the validity of his detention order the detenu is pleading any right outside 
the rights specified in the Order, his right to move any Court in that behalf is not suspended.” 

and by way of illustration of this proposition, a case where a person was 
detained in violation of the mandatory provisions of the Defence of India Act was 
mentioned. That is the present case as the petitioner contends that the order of 
detention is not justified by the Act or Rules and hence is against its provisions. 
The petitioner is entitled to be heard and the present contention of the respondent- 
State must be held to be ill-founded and must fail. 

1 now proceed to consider the merits of Dr. Lohia’s contention that the 
order detaining him had not been made under the Defence of India Rules. 

I here pause to observe that if it was not so made, there is no other justification 
for his detention ; none is indeed advanced. He would then be entitled to lum 
release. 

I have already stated that the Proclamation of Emergency was made as the 
security of India was threatened by external aggression. That Proclamation of 
emergency was the justification for the Act. The Act in fact recited the Proclama- 
tion in' its Preamble. Section 3 of the Act gave the Central Government power to 
make Rules providing for the detention of persons ^vithout trial for various reasons 
there mentioned. Rule 3 o (i) {b) under which the order of detention of Dr. Lohia 
was made was framed under section 3 and is in these terms : 

The Central Government or the State Government if it is satisfied with respect to any parti- 
cular person that with a view to preventing him from acting in any manner prejudicial^ to the 
defence of India and cml defence, the public safety, the maintenance of public order, Indi.i’s_ rela- 
tions with foreign powers, the maintenance of peaceful conditioiis in any part of India, the efficient 
conduct of military opcratioi.s or the maintenance of supplies and s- rviccs cs>cntial to the life of the 

community, it is ncccssaiy to do so may make an order — (o) (J) directing that he he 

detained.” 

As I have said earlier, the order was made by the District Alagistratc, Patna to ts’hom 
tlic power of die Government of the State of Bihar in diis regard had been duly 
delegated under section 40 (2) of the Act. 

Under this rule a Government can make an order of detention against a person 
if it is satisfied diat it is necessary to do so to prevent him from acting in a nianncr 
prejudicial, among odur things, to public safety and the maintenance of public 
order. The detention order in this case is based on the ground that it ss’as necessary 
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to make »t to prevent Dr Lohia from acting in any manner prejudicial to public 
^fety and the maintenance of law and order I wjU, in discussing the contention of 
Dr Lohia, proceed on the basis as if the order directing detention was only for pie- 
venUng himfrom acting in a manner prejudicial to the maintenance of law and ceder 
I Will consider what effect the inclusion m the order of detention of a reference to the 
necessity for maintaining public safety has, later The question is whether an order 
could be made legally under the rule for prevenUng disturbance of law and order 
The rule does not say so The order, therefore, would rwt be m terms of the mle 
unless It could be said tliat die taepresaon ‘ law and order nieans the same thing 
as “ public order “ which occurs in the rule Could that then be said ’ I find no 
reason to think so Many of the things mentioned m the rule may m a general sense 
be referable to the necessity for maintaining law and order But the rule advisedly 
docs not use that expression 


It IS common place that words m a statutory provision take their meaning from 
the context m which they are used The context m the present case is the emergent 
situation created by eicternal aggression It would, therefore, be legitimate to 
hold that by maintenance of public order what was meant was prevention of dis- 
order of a grave nature, a disorder which the authorities thought was necessary to 
prevent in view of the emergent situation It is conceivable that the expression 
‘ rnavntenance of law and order ’ occurring in the detention order may not have been 
used in the sense of prevention of disorder of a grave nature The expression may 
mean prevention of disorder of comparatively lesser gravity and of local significance 
only To take an illustration if people indulging m th- Hindu religious festivity 
of Holi b«ome rowdy, prevention of that disturbance may be called the mainten- 
ance oHaw and order Such maintenance oflaw and order ivas obviously not in the 
Contemplation of the Rules 


What the Magistrate making the order exactly had in mind, by the use of the 
Wolds law and order, wc do not know Indeed, we arc not entitled to know that 
for It IS well settled that Courts cannot enquire into the grounds on which tht Govern 
ment thought that it was satisfied that it was necessary to make an order of detention 
Courts are orly entitled to look at the face of the order This was stres»ed on us 
by learned Counsel for the respondent State and the authonucs fUlly justify that view 
If, therefore, on its face an order of detention is in terms of the rule, a Court is bound 
to stay Its hands and uphold the order I am leaving here out of consideration a 
contenUon that an order good on the face of it is bad for reasons de hors it, for example 
because it bad been made maiajide Subject to this and other similar exceptions — 
to which I have earlier referred and as to which it is unnecessary to say anything m 
the present context and also because the matt-r has already been examined by this 
Court in a number of cases — a Court cannot go belund the face of the order of 
detention to determine its validity 


The satisfacuon of the Government which justifies the order under the rule is a 
subj‘‘ctive sstisfacuon A Court cannot enquire whether grounds existed which 
would have created that satisfaction on which alone the order could have been 
made m the tnmd of a reasonable pcrsoiu If that is so — and that indeed is what the 
respondent State coxiteiids — ^it seems tome that when an order is on the face of it not 
m tennsof the rule, a Court cannotequally enter into an investigation whether the 
order of detention was in fact, that is to say, irrespective of what is stated in it, m 
terms of the rule In other words, in such a case the State cannot be heard to say 
•or prove that the order ivas m fact made, for example, to prevent acts prejudicial 
to public order which would bring it within the rule though the order does not say 
so To allow that to be done w-ould be to uphold a detention without a proper order 
The rule does not envisage such a situation The statements in the affidavit used 
on the present case by the respondent State are, therefore, of no avail for establishing 
that the order of detention is in terms of the rule "Ihe detention was not under the 
affidavit but under the order It is of some significance to point out that the 
affidavit sworn b> the District Magistrate who made the order of detention does not 
say that by the use of the expressum law and order he meant public order 
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It was said that this was too technical a view of the matter ; there was no charm 
in words used. I am not persuaded by this argument. The question is of subs- 
tance. If a man can be deprived of his liberty under a rule by the simple process 
•of the making of a certain order, he can only be so deprived if the order is in terms 
of/the rule. ■ Strict compliance with the letter of the rule is the essence of the matter. 
We are dealing with a statutewhich drastically interferes mth the personal liberty of 
people, we are dealing with an order behind the face of which a Court is prevented 
from going. I am not complaining of diat. Circumstances may make it necessar)^ 
But it would be legitimate to require in such cases strict observance of the rules. If 
there, is any doubt whether the rules have been strictly observed, that doubt must be 
resolved in favour of the detenu. It is certainly more than doubtful whether law and 
order means the same as public order. I am not impressed by the argument that 
the reference in the detention order to rule 30 (1) (b) shows that by law and order 
what was meant was public order. That is a most mischievous way of approach- 
ing the question. If that were right, a reference to the rule in the order might equally 
justify all other errors in it. Indeed it might with almost equal justification then 
be said that a reference to the rule and an order of detention would be enough. That 
being so, the only course open to us is to hold that the rules have not been strictly 
observed. If for the purpose of justifying the detention such compliance by itself is 
•enough, a non-compliance must have a contrary effect. 

Carltona Lid. v. Commissioners of Works^ is an interesting case to which reference 
may be made in this connection. It turned on a statutory Regulation empowering 
-a specified authority to take possession of land for the purposes mentioned in it in 
various terms but which terms did not include the expression “ national interest 
Under this Regulation possession of eertain premises of the Carltona company was 
taken after serving a notice on it that that was being done “ in tlie national interest 
It was contended by the Carltona company that it had been illegally deprived of 
the possession of its premises because the notice showed that that possession was not 
Being taken in terms of the Regulation. This contention failed as it -was held that 
the giving of the notice was not a pre-requisite to the exercise of the powers under the 
Regulation and that the notice was no more than a notification that the authorities 
were exercising the powers. It was said that the notice was useful only as evidence 
of the state of the mind of the writer and, that being so, other evidence was admis- 
sible to establish the fact that tlie possession of the premises was being taken for 
the reasons mentioned in the Regulation. Our case is entirely different. It is 
not a case of a notice. Under rule 30 (I) {b) a person can be detained only by an 
order and there is no doubt that tlie order of detention has to be in %vriting. It is 
not a case where the order is only evidence of the detention having been made under 
the rule. It is the only warrant for the detention. The order further is conclusive 
as to the state of the mind of the person who made it ; no evidence is admissible 
to prove that state of mind. It seems to me that if tire Carltona case was concerned 
wida an order whicli alone resulted in the dispossession, tlie decision in that case 
might well have been otlierwise. I would here remind to prevent any possible 
misconception, that I am not considering a case where the order is challenged on 
the ground of mala fdes or other similar grounds to which I have earlier referred. 

Before leaving this aspect of the case, it is necessary to refer to two otiicr things. 
The first is a‘ mistake appearing in the order of detention on -whidi some aigumcnt 
leas based by Dr. Lohia for quashing the order. It ivill be remembered tliat the 
order mentioned a certain Notification No. 180/C\V. The Notification intended 
to be mentioned however v'as one No. 11155/C\V and the Notification No. 180/C\V 
had been mentioned by mistake. It was under Notification No. 1 1155/CIV that the 
power of the State Government to make an order of detention was delegated to 
tlie District Magistrate under tlie provisions of section 40 (2) of the Act to which I 
have earlier referred. Tlie reference to the notification was to indicate the delega- 
tion of poivcr. The Notification actually mentioned in die order did not, howc\-cr, 
contain the necessary delegation. The result was that tlic order did not shov/ on its 
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face that the District Magistrate who had made it had the necessary authority to do so 
This mistake ho^ve\er did not vitiate the order at all Nothing in the Rules requires 
that an order of detention should state that the authority making it has the power 
to do so It may be that an order made by an authority to whom the Government's 
power has not been delegated, is a nullity and the order can be challenged on that 
ground This may be one of the cases where an order good on its face may none- 
theless be illcg^ When the power of the person making the order is challenged, 
the only fact to be proved is that the power to make the order had been duly delegated 
to him That can be proved by the necessary evidence, that is, by the production 
of the order of delegation That would be a case somewhat like the Carltona case 
In spite of the mistake in the order as to the Notification delegating the power, 
evidence can be given to shcov that the dele^tion had in fact been made To 
admit such evidence would not be going behmd the face of the order because what 
IS necessary to appear on the face of the order is the satisfaction of the authority of 
the necessity for the detention for any of the reasons mentioned m rule 30 (i) (b) and 
not the authority of the maker of the order 

The second thing to which I vnsh to refer is that it appeared from the affidavit 
sworn by the District Magistrate that prior to the making of the order, he had 
recorded a ncte which ran in these words , 


• Penaed the report of the ScTuor S P Patna for detention of Dr Ram Manohar Lohia MP undff 
rule 30(1) (4) of the Defence of India Rules onthe ground that hii being at large uprejudidaltotlw 
pubhc safety and maintenance of pubLc order Fromthertportofthe Sr SP Patna lamralisncd 
that Dr !^m Manohar Lohia M P aforesaidbe detained vmder njc 30 (1) (4) of the Defence of 
Indu Rules Accord ngly I order that Dr Ram Manohar Lohia be deuined . ’ 

I am unable to see that this not* is of any assistance to the lespondent State in this 
case It 13 not the order of detention The respondent State docs not say that it 
13 1 hav* earlier slated that extraneous evidence is not admissible to prove that 

the rule has been complied with though the order of detention does not show that 
Indeed , this not* does not even say that the District Magistrate was satisfied that 
It was necessary to make an order of detention to prevent Dr Lohia from acting m 
a manner prejudicial to the maintenance of public order It only says that the 
Superintendent of Police reported that he was so satisfied The satisfaction of the 
Supenntendent of Police would provide no warrant for the detention or the order , 
with It we have nothing to do 

Por these reasons in my view the detention order if it had been based only on 
the ground of presention of acts prejudicial to the maintenance of law and order, 
it would not have been m terms of rule 30 (i) (fa) and would not have justified the 
detention As 1 have earh-r pointed out, however, it also mentions as another 
ground for detention, the prevention of acts prejudicial to public safety In so far 
as It does so it is clearly witJun the rule Without more, we have to accept an order 
made on that ground as a perfectly legal order The result then is that the deten 
tion order i^ntions two grounds one of which u in terms of the rule while the other 
IS not What then is the effect of that‘s Does It cure the illegality in the order 
’ JJi" qu^lion IS clearly setUed by authont.ej I- 
UlSakima v SMt ofUll rP„J„h \ rt was held that such an order svoold 
be a bad order, the reason being that it could not be said in svhat manner and to 
what extent the vahd and invalid grounds operated on the mind of the authority 
ranged and contributed to Ac o-eanon of his subjective satisfaction which formed 
Ac basis of the order The order has, therefore, to be held lUegal though it mention 
ed a ground on which a legal order of detention could have been ba^d I should 
also pomt out that the District Magistrate has not said m his affidavit that he would 
have been satisfied of the necessity of the detention order only for the reason that 

i'lJlXS^Jbl.cSy'’' ““ 

In the result, m my view, the detention order is not under the Rules The 
detention ^Dr l^hi^ under tlut order is not legal and cannot be jusUfied He is 
entitled to be set at liberty and I would order accordingly 
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Hidajalullah, J . — (on behalf of himself and Bachawat, J.) Dr. Ram Manohar 
Lohia, M. P., has filed this petition under Article 32 of the Constitution asking for 
a writ of habeas corpus for release from detention ordered by the District Magistrate, 
Patna under rule 30 (i) (6) of the Defence of India Rules, 1962. lie was arrested 
at Patna on the night between gth and loth August, 1965. As it will be necessary 
to refer to the terms of the order served on him it is reproduced here : 

“ ORDER. 

No. 3912 G. Palm, Dated 9th August, 1965 ~ 

Whereas I, J.N. Sahu, District Magistrate, Patna, am satisfied with respect to the person knotvn 
^ Dr. Ram Manohar I^hia, Circuit House, Patna, that with a view to preventing him from acting 
in any manner prejudicial to the public safety and the maintenance of law and order, it is necessary 
to make an order that he be detained. 

Now, therefore, in exercise of the powers conferred by clause (b) of sub-clause (1) of rule 30 of, 
the Defence of India Rules, 1962 read with Notification No. 180/G.W. dated the 20th March, 1964, 
of the Government of Bihar, Political (Special) Department, I hereby direct that the said Dr. Ram 
ManoharLohiabearrestedby the Police whereverfound and detained in the Central Jail, Hazari- 
bagh, until further orders. 

iSd.) J. N. Sahu, 

9th August, 1965. 

District Magistrate, Patna. 

(Sd.) Ram Manohar Lobia. 

10th August — 1.40.” 

Dr. Lohia was lodged in the Hazaribagh Central Jail at 3-30 p.m. on loth August, 
1965. He sent a letter in Hindi together tvith an affidavit sworn in the jail to the 
Chief Justice, which was received on 13th August, 1965, in the Registry of this Court. 
Although the petition tvas somewhat irregular, th’S Court issued a rule and as 
no objection has been taken on the ground of form we say nothing more about it. 

In his affidavit Dr. Lohia stated that he was arrested at midnight on gtli August, 
1965, and was told that it was on charges of arson but later was served tvith the order 
of detention and that in this way his arrest for a substantive offence was turned into 
preventive detention. He further stated that the order of detention showed that 
he was to be detained in Bankipur Jail but the name of the Jail ^vas scored out and 
“ Central Jail, Hazaribagh ” was substituted which led him to conclude that 
typed orders of detention were kept ready and that the District Magistrate did not 
exercise his mind in each individual case. He contended that his detention under 
rule 30 (il (b) was illegal because, according to him, that rule dealt with prejudicial 
activities in relation to the defence of India and civil defence and not witlr main- 
tenance of law and order of a purely local character. He alleged that the arrest 
■was mala fide and malicious i that it was made to prevent him from participating 
in the House of the People which was to go into Session from i6th August, and 
particularly to keep him away fiom the debate on the Kutch issue. He Ihrther 
alleged that he had only addressed a very large gathering in Patna and had disclosed 
certain things about ttie Bihar Government which incensed that Government and 
caused tliera to retaliate in this manner and that detention was made to prevent 
further disclosures by him. 

In ansts'er to Dr. Lohia’s affidavit two affidavits were filed on behalf of the 
respondents. One affidavit, filed by tire District Ma^strate, Patna, denied that 
there was any malice or mala f ides in the arrest of Dr. Lohia. The District Magistrate 
stated tliat he had received a report from the Senior Superintendent of Police, 
Patna, in regard to the conduct and activities of Dr. Lohia and after considering the 
report he had ordered Dr. Lohia’s detention to prevent him from acting in any 
manner prejudicial to the public safety and maintenance of public order. He 
stated further that he was fully satisfied that the forces of disorder 

“■\\'hich wre sought to be let loose if not properly controlled would envelope tlie whole of the 
State of Bih.nr and possibly might spread in other parts of the country whieli would neccssanly 
affect the problem of cstcmal defence as svcll in more wa'ys than one.” 

He said that the report of the Senior Superintendent of Police, Pama contained facts 
wliich he considered sufficient for taking tlic said action but he could not disclose 

s c J— 72 
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tlie contents of that report in the public interest He sought to correct \vhat he 
called, a slip in the order passed by him by stating that notification No 11155 ^ 
•dated nth August, 1964, was meant instead of the notification mentioned there 
He stated further tliat as the disturbance tvas on a very large seal* it ivas thought 
expedient to keep ready typed copies of detention orders and to make necessary 
altcraUons in them to suit individual ca'cs at tlie time of the actual muance 
of the orders, and that it tvas b-cause of this that the words Central 
Tail. Hazaribagh” Wre substituted for “ Bankipur Jail He denied that he had 
not considered the necessity of detention in eacli individual case He repimiatcd 
the charge that the arrest was made at the instance of Government and alhrmed 
that the action was taken on his own responsibihty and in the discharge of his duty 
as Distncl Magistrate and not m consultation with the Central or the State Govern- 
ments He demed that the arr“st and detention were the result of anger on the 
part of any or a desire to prevent Dr Lohia from circulaUng any damaging infor- 
^tion about Government The Distnet Magistrate produced an order which, 
be said was recorded b“forc the order of detention As wc shall refer to that order 
later It is reproduced here 

“ '9th August 1965 

• Perused the report of the SemorS P Patna for detention of Dr Rama Manobar Lohia MP 
under rule 30 (1) (S) of the Defence of India Rules on the ground that hts being at large is prqudaal 
to the public safety and msmierance of public order From the report of the Sr SP Patna lam 
saUifiedthatDrRamManoharLohia bLP aforcsaidbedcumedu^cr rule 30 (1) ( 6 ) of thcDefence 
ofIndiaRules Accord ngly lorderihatDr Ram Manobar Lohia bedeta jied underrulc 30 (1) (i) 
•of the Defence of Ind a Rules read with NoulicationNo 80/CW, dated 20tb March 1964 In the 
Kazanbagh Central Jail until further orders 

Seed four copies of the warrant of arrest to the Sr S P Patna for inused ate compliance. He 
ahould return two copies of it after service on the deienue 


, N Sahu 

D stnci Magistrate, Patna ” 

The second affidavit was sworn by Rajpati Singh, Police Inspector, attached 
to the Kotwali Police Station, Patna He stated in his affidavit that the order 
was served on Dr Lohia at 1 40 A m on loth August, 1965 , and not at rmdmght 
He denied that Dr Lohia was arrested earlier or that at the urn- of his arrest he 
was informed that the arrest was for an ofTcnce or ofTcnccs of arson He admitted, 
however, that he bad told him that cases of arson and loot had plac* He 

•affirmed that there was no charge of arson against Dr Ixihia 

Dr Lohia filed a rejoinder affidavit and in that affidavit he stated that the 
mttmal evidence furnished by the order taken with the counter affidavits disclosed 
that his arrest and detenuon were patently illegal He pomted out that while 
rule 30 (i) (h) provided that detention could be made for the mamtenance of public 
order, theorderstated ihatDr lobia wasaircstedformaintcnancconawandordcr 
He characteiiscd the counter affidavits as full oflics and narrated other facts intend- 
ing to show that there was a conspiracy to seal his mouth so that disclosures against 
the Bihar Government might not be made This represents the material on which 
■the present p-tition is based or opposed 

The petition was argued by Dr Lohia in person though he was receiving assistance 
in constructing his arguments His contentions are that he is not being detained 
Tind-r the Defence of India Rules but arbitrarily , that even if he xs being detained 
under the said Rules the law has been flagrantly violated , that the order passed 
against him is malajide and that the Distnct Magistrate did not exercise the dele- 
gated power but went outside it m various ways rendering the detention illegal 

On behalf of the State a prehmmary objection u raised that the application 
Itself IS incompetent and that by the rqieratton of Article 359 read wtli the 
President’s Order issued under that Article on 3rd November, 1962 Dr Lohia s 
Tight to move the Supreme Court under Article 32 of the Constitution is taken away 
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-during the period of emergency proclaimed under Article 352 as long as the 
-President’s Order continues. On merits it is contended on behalf of the State of 
Bihar that the petition, if not barred, does not make out a case against tire legality 
-of the detention ; that this Court cannot consider the question of good faitli and that 
the only enquuy open to this Court is whether there is or is not an order under 
rale 30 (1) (b) of the Defence of India Rules, 1962. If this Court finds that there 
is such an order the enquiry is closed because the petition must then be considered 
-as incompetent. The State Government admits that the words of rule 30 (1) (b) 

. and section 3 of the Defence of India Act were not used in the order of detention but 
-contends that maintenance of public order and maintenance of law and order do 
not indicate different things and that the area covered by maintenance of law and 
order is the same if not smaller than the area covered by the expression maintenance 
■of public order. We shall go into last contention more elaborately after dealing 
with tlie preliminary objection. 

Questions about the right of persons detained under the Defence of India 
Rules to move the Court have come up frequently before tliis Court and many of the 
-arguments which are raised here have already been considered in a series of cases. 
For example, it has been ruled in Mohan Choudhury v. Chief Commissioner, Tripura^ 
that the right of any person detained under the Defence of India rules to 
;move any Court for the enforcement of his rights conferred by Articles 21 and 22 
of the Constitution remains suspended in view of the President’s Order of 3rd 
^November, 1962. It has also been ruled that such a person cannot raise the question 
that the Defence of India Act or the Rules are not valid because, if allowed to do so, 
that would mean that the petitioner’s right to move the Court is intact. Other 
►questions arising from detentions under the Defence of India Rules were further 
•considered in Makhan Singh v. The State of Punjab’^. It is there pointed out that, 
although the right of the detenu to move the Court is taken away that can only 
be in cases in which the proper detaining autliority passes a valid order of detention 
;and the order is made bona fide for the purpose which it professes. It would, there- 
fore, appear from tire latter case that there is an area of enquiry open, before a 
Court will declare that the detenu has lost his right to move the Court. Tliat area 
at least embraces an enquiry into whether there is action by a competent authority 
-and in accordance with Defence of India Act and the Rules thereunder. Such" 
an enquiry may not entitle the Court to go into the merits of the case once it is 

• established that proper action has been taken, for the satisfaction is subjective, but 
till that appears the Court is bound to enquire into the legality of tlic detention. 
It was contended that Makhan Singh’s case^, arose under Article 226 and that rvliat 
is stated tirere applies only to petitions under that article. This is a misapprehen- 

:sion. Tltc ruling made no difference between Article 32 and Article 226 in 
tire matter of the bar created by Article 359 and the President’s Order. Wlrat is 
stated there applies to petitions for the enforcement of Fundamental Rights whether 
by way of Article 32 or .Article 226. 

1^. Verma appearing for tire State of Bilrar, however, contends that die area 

• of the enquiry' cannot embrace anytiring more than finding out whether there is 
an order of detention or not and the moment such an order, good on its face, is 
produced all enquiry into good faith, sufiicicncy of the reasons or the legality or 
illegality of tire action comes to an end, for to go into such matters is tantamount 
to allowing the petitioner to mov^c the Court which the President’s Order docs not 
permit. He contends tlrat tire Courts’ power to issue a writ of habeas corpus in such 
cases is taken away as completely as if clause (2) of Article 32 made no mention of 
tlie %vrit of habeas corpus. According to him, an order under rule 30 (1)^ {b)^ proper 
■on its face, must put an end to enquiry of any kind. In view of tills objection it is 
necessary to state tlie exact result of the President’s Order for this has not been laid 
‘dowTi in any earlier decision of tliis Court. 

The President declared a state of grave emergency by issuing a Proclamation 
-under Article 352 on 26t]i October, 1962. Tliis Proclamation of Emergency- gave 
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rise to certain extraordinary powers which arc to be found in Part XVIII of the 
Constitution, entitled Emergency Provisions Article 358 suspended the provision 
of Article 19 during the Emergency and Article 359 permitted the suspension of the 
enforcement of the rights conferred by Part III That antcle reads 

•*359 Susbemianef the tnfoTcmndtf thengfas (Oi^entd by Part HI during emergentus —{1) 
Where a Proclamation of Emergency i»m operation Ac Presidmt may by order declare that 
ncht to move anr Court for the enforcement of luch of the nghU conferred by Part III as 
maV bl menuoned in ibe order and all proceedings pending in any Court for the enforcement of the 
Ss lo^ttit^ncd ihail remain suspended for tbepenod dunng which the Proclamation ts m force 
or for such shorter period as may be specified m the order 

(2) An order made as aforesaid may extend to the whole or any part of the temtory of India 

(3) Every order made under clause (1) shall as soon as may be after it is made be laid before 
each House of Parbament 

The President issued an Order on 3rd November, 1962 The Order reads 


Jfew Delhi the 3rd HovtmbeT, 1965 


G3 R 14M. ^In exercise of the powers conferred by clause (1) of Article 359 of the Constitution 

the President hereby declares that the nght of any person lo move any Court for Ac eaforcemait of 
the rights confe^cd by Article 21 and Article 22 of Ac Constitution shall remain suspended for tbe 
period dunng which the IVocIamatton of Emergency issued under clause (I) of Article 352 thereof on 
the 26th October 1%2 is in force if such person has been depnved of any such nghts under the 
Defence of India Ordinance 1962 {IV of 1962) or any rule or order made thereunder 


No F 4/62 Poll (Spl ) 

V VmvANATHAN Secretary " 

As a result of the above Order the r^ht of any person to move any Court for the 
rights conferred by Articles 21 and 22 of the Constitution remams suspended, if 
such person is depnved of any such nghts imder the Defence of India Ordinance, 
1962 (now the Defence of India Act, J962) or any rule or order made thereunder 
No doubt, as the article under which the President’s Order was passed and also 
that Order say, the nght to move the Court is taken away but that is in respfcct of 
a right conferred on any person by Articles 21 and 22 and prowded such person is 
depnved of the right under the Defence of India Ordinance (now the Act) or any 
^le or order made thereunder Two things sAnd forth The first is that only 
the enforcement in a Court of law of nghts conferred by Articles 21 and 22 is suspen- 
ded and the second is that the deprivation must be imder the Defence of India 
Ordmance (now the Act) or any rule or order made therevneUr The word “ there- 
under ” shows that the authority of the Defence of India Act must be made out m 
each case ivhether the depnvation is by rule or order 

It, therefore, becomes necessary to inquire what are the rights which are so 
affected ^ This can only be found out by looking into the content of the Articles 21 
and 22 Article 21 Jays down the no person is to be deprived of his life or personal 
liberty except accordmg to procedure established by law This article thmks in 
terms of the ordmary laws which govern our society when there is no declaration 
of emergency and which arc enacted subject to the provisions of the Constitution 
mcluding the Chapter on FundamenAl Rights but other than those made under the 
powers conferred by the Emeigency Provisions m Part XVIII When the President 
suspended the operation of Article 21 he took away from any person dealt with under 
the terms of his Order, the nght to plead m a Court of law that he ivas deprived of 
his life and personal liberty otherwise than accordmg to the procedure established 
by the laws of the country In other words, he could not invoke the procedure 
established by ordmary law But the President did not make lawless actions lawful 
He only took away Ae fundamenAl tight m Article 21m respect of a person proceed- 
ed against under the Defence of India Act or any rule or order made thereunder 
Thus a person so proceeded could not claim to be tried under the ordmary law or 
bung an acUon under the ordmary law But to be able to say that the nght to 
move the Court for the enforcement of rights under Article 21 is suspended, it is 
necessary to establish that such person has been depnved of any such nght imder 
the Defence of India Act or any rule or order made thereunder, that is to say, under 
the authority of the Act The action of the authonties empowered by the Defence 



31 ] RAM MANOHAR LOHiA V. STATE OF BIHAR {Hidayatiillah, J.). 561 

-of India Act is not completely shielded from the scrutiny of Courts. The scrutiny 
with reference to procedure established by la%vs other Aan the Defence of India 
-Act is, of course, shut out but an enquiry whether the action is justified under the 
Defence of India Act itself is not shut out. Thus the State Government or the District 
Magistrate cannot add a clause of their own to the Defence of India Act or 
even the Rules and take action imder that clause. Just as action is limited in its 
extent, by the power conferred, so also the power to move tlie Court is curtailed 
•only when there is strict compliance with the Defence of India Act and tire Rules. 
The Court will not enquire whether any other law is not followed or breached but 
the Court will enquire whether the Defence of India Act or the Rules have been 
•obeyed or not. That part of tlie enquiry and consequently the right of a person to 
move the Court to have that enquiry made, is not affeeted. 

The President’s Order next refers to Article 22. That Article creates protection 
against illegal arrest and detention. Clause (1) confers some rights on the person 
arrested. Clause (2) lays down the procediue which must be followed after an 
arrest is made. By clause (3) the first two clauses do not apply to an alien enemy 
or to a person arrested or detained under any law providing for preventive deten- 
tion. Clauses (4), (5), (6) and (7) provide for the procedure for dealing with per- 
sons arrested or detained under any law providing for preventive detention, and lay 
down the minimum or compulsory requirements. The provisions of Article 22 
would have applied to arrest and detentions under the Defence of India Act also 
if the President’s Order had not taken away from such a person the right to move any 
Court to enforce the protection of Article 22. 

The net result of the President’s Order is to stop all claims to enforce rights 
arising from laws other than the Defence of India Act and the Rules and the pro- 
visions of Article 22 at variance svith the Defence of India Act and the Rules are of 
no avail. But the President’s Order does not say that even if a person is proceeded 
against in breach of the Defence of India Act or the Rules he cannot move the Court 
to complain that the Act and the Rules, und^ colour of which some action is taken, 
do not warrant it. It was thus that tliis Court questioned detention orders by 
Additional District Magistrates who were not authorised to make them or detentions 
of persons who were already in detention after conviction or otherwise for such a 
long period that detention orders served could have had no relation to tlie require- 
ments of the Defence of India Act or the Rules. Some of these cases arose under 
Article 226 of the Constitution but in considering tlie bar of Article 359 read with 
the President’s Order, there is no difference between a petition under that article 
and a petition under Article 32. It follows, tlierefore, that this Court acting under 
Article 32 on a petition for tljc issue of a writ of habeas corpus, may not allow claims 
based on other laws or on the protection of Article 22, but it may not and, indeed 
must not, allow breaches of the Defence of India Act or the Rules to go unquestioned. 
The President’s Order neither says so nor is there any such intendment. 

There is, however, another aspect which needs to be mentioned here. Tliat is 
tlie question of want of good faith on the part of those who take action and whether 
such a plea can be raised. Tins topic was dealt witli in Makfian Stnghs’s case^ 
At page 400 the following observations is to be found : — 

“ Take also a case -where the detenu moves the Court for a \mt of habeac corpus on the pround 
that his detention has been ordered mala Jidc. It is hardly necessary to emphasise that the exercise of a 
power mala fide is wholly outside the scope of the Act conferrins the power and can always he success- 
fully challenged. It is true that a mere allegation that the detention is mala fide would not he enough ; 
the detenu will have to prove the mala fides. But if the malajides arc alleged, the detenu cannot be 
precluded from substantiating his plea on the ground of the bar created by Article 359 (1) and the 
Frcsidcntial Order. Tliat is another kind of pica which is outside the pun-ietvof Article 359 (1). ” 

Mr. Verma, however, contends on the authority of Smith v. East Elbe Rural 
District Cormical and others- that the validity of tlie orders under the Defence of 
India Rules, 1962 eannot be challenged on the ground of bad faith when the action 
is othenvisc proper. Tliat case dealt Mth tlie .Acquisition of Land (Authorization 
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Procedure) Act, 1946 (9 and 10 Geo 6 c 49) Paragraph 15 (1) of Part IV of 
Schedule to that Act provided 

‘ If any penon aggneved by a compulsory piircba*cordcrdft»ircs to qu«tion the validity thereof 

on the ground that the authorization of a compulsory purchase thereby granted is not 

empowered to be granted under thu Act may, th* siaW cn. 

which nouceofthe confirmationormaking oftheorder is first published 

make an application to the Ugh Court 

The appellant more than six weeks after the notice had been published brought an 
action, claimmg tnUr aha that the order was made and cot^umed wongfully and 
m bad faith on the part of the clerk Paragraph 16 of that Act provided 

‘ eubtecttotbcprovisionsofthelastforegoingparagraph a compulsory purchase order 

shall not ^ be qtieauoned in any legal proceeding whauoever 

The House of Lords (by majority) held that the jurisdiction of the Court was ousted 
in such wise that even questions of bad faith could not be raised Viscount Stmonds 
regretted that it should be so but giving effect to the language of paragraph 16, 
held that even an allegation of bad faith was within the bar of Paragraph 16 Lord 
Morton of Henryton, Lord Retd and Lord Somervill of Harrow were of opinion 
that Paragraph 15 gave no such opportumty Lord Radchffe dissented 

The cited case can have no relevance here because the statute provided for 
ouster of Court’s jurisdiction m very different circumstances Although this Court 
has already staled that allegations of bad fanh can be considered, it may be added 
iliat where statutory powers arc conferred to take drastic action against the life 
and liberty of a citizen, those who exercise il may not depart from the purpose. 
Vast powers m the public interest are granted but under stnet conditions If a 
person, under colourofexercising the statutory power, acts fromsomc improper 
or ^tenor motive, he acts in bad faith The action of the authority is capable of 
being viewed in two ivays Where power is misused but there is good faith the 
act IS only ultra vtus but where the misuse of power is in bad faith or there is added 
to the ultra vtret character of act, another vitiatmg circumstance, Courts have 
always acted to restrain a misuse of statutory power and the more readily when 
improper motives underlie it The misuse may arise from a breach of the law 
conferring the power or from an abuse of the power m bad faith In either case 
tlie Courts can be moved for we do not think that Article 359 or the President’s 
' Order were intended to condone an ilhrgitimate enforcement of the Defence of India 
Act 


We now proceed to examine the contentions of Dr Lohia by which he claims 
to be entitled to have the order of the Distnct Magistrate set aside It is convenient 
to begm with the allegation of want of good faith Dr Lohia alleges that there was 
a conspiracy between the Central Government, the Slate of Bihar, the Senior 
Superintendent of Police and the District Magistrate, Patna to stifle his disclosures 
against the Bihar Government, the Chief Munster and others He also alleges 
that he was arrested for a substantive offence under the Indian Penal Code but 
the arrest has been converted into preventive detention to avoid proof m a Court of 
law He says that he was about to leave Patna and if the tram was not late he 
would have gone away and he hints that his detention was made to prevent him 
from taking part m the Session of Parliament The Distnct Magistrate and the 
Inspector of Police deny these allegations The District Magistrate has given the 
l^ckground of events m which he made the order on his responsibility On reading 
the affidavits on both sides, we are satisfied that the contentions of Dr Lohia arc 
ill founded and that the order of dentcntion >vas made by the District Magistrate 
in good faith 

There is no d spute that the Distnct Magistrate was duly authonzed to ac* 
under rule 30 of die Defence of Ind a Rules 1962 Dr Lohia, however, says dia* 
Ac order is in flagrant disregard of the requirements of the Defence of India Act 
1962 and the Rules For this purpose he bases his argument on three circumstances 
(i) that the District Magistrate acted outside hiS jurisdiction as created 
by Notification No 11155 G dated 11th August, 1964, publishedmthe Bihar Gazette 
Extraordmary, dated Hlh August, 1964, 
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(ii) that the District Magistrate’s order is defective because he puroorts ta 
derive power from Notification No. 180 of 20th March, 1964, which had been rescind- 
ed ; and 

(iii) that the District Magistrate purports to act to maintain law and order 
when he can only act to maintain public order under the Defence of India Act and 
the Rules thereunder. 

We shall now consider these grounds of objection. Before we do so we may read 
the provisions of the Defence of India Act and the Rules to which reference may be 
necessary ; 

The first part of the Defence of India Act we -ivish to read is the long title and 
the preamble. They are ; 

“ An Act to provide for special measures to ensure the public safety and interest, the defence of 
India and civil defence and for the trial of certain offences and for matters connected theretvuh. 

WHEREAS the President has declared by Proclamation under clause (1) of Article 352 of the 
Constitution that a grave emergency exists whereby the security of India is threatened by e.xteraal 
aggression ; 

AND WHEREAS it is necessary to provide for special measures to ensure the public safety and 
interest, the defence of India and civil defence and for the trial of certain offences and for matters con- 
nected theresvith ; 

******** 

We may next read section 3 which confers power to make Rules c 

“ 3. Power to make Rules. — (1) The Central Government may, by notification in the Official 
Gazette, make such Rules as appear toitnecessaryorexpcdientfor securing thedefence of India and 
civil defence, the public safcty,the maintenance of public order or the efficient conduct of nulitary 
operations, or for maintaining supplies and services essential to the life of the community. ” 

Then by way of illustration and without prejudice to the generality of the powers 
conferred by sub-section (1), certain specific things are mentioned for which pro- 
vision may be made by rule. Clause 15 provides : 

“ (15) Notwithstanding anything in any other law for the time beng in force: 

(i) the apprehension and detention in custody of any person whom the authority empowered 
by the rules to apprehend or detain (the authority empowered to detain not bcingl ower in rank than 
that of a District Magistrate) suspects, on grounds appearing to that authority to be reasonable, of 
being of hostile origin or ofharing acted, acting being about to act or being likely to act in a manner 
prejudicial to the defence of India and civil defence, the security of the State, the public safety or 
interest, the maintenance of public order, India’s relations with foreign States, the maintenance of 
peaceful conditions in any part or area of India or the efficient conduct of military operations, or with 
respect to whom that authority is satisfied that his apprehension and detention arc necessary for the 
ptupose of preventing him from acting in any such prejudicial manner, 

(ii) the prohibition of such person from entering or residing or remaining in any area, 

(iii) the compelling of such person to reside and remain in any area, or to do or abstain from 
doing anything, and 

(iv) the review of orders of detention passed in pursuance of any rule made under sub-clause 

(i),” 

We need not trouble ourselves Mth the other clauses. Section 44 next provides : 

“ 44. Ordinaiy avocations of life to be interferred with as little as possible. — Any authority or person 
acting in pursuance of this Act shall interfere with the ordinary avocations of life and the enjoj-ment 
of property a little as may be consonant with the purpose of ensuring the public safety and interest 
and the defence of India and civil defence. ” 

By virtue of lltc powers conferred by section 3 of the Defence of India Ordinance, 
1962 (now tlic Act), tlic Defence of India Rules, 1962 were framed. Part IV of 
tlicsc Rules is headed “ Restriction of Movements and Activities of Persons ” and 
it consists of rules 25 — 30, 30-A, 30-B and 31 — 34. These rules provide for various 
subjects suclt as “ Enlering enemy lerrilory ” (Rule 25), “ Entering India ” (Rule 
26), “ Information lo be supplied by persons entering India ” (Rule 27) or “ Leaving 
India’’’ (Rule 28), “Regulation of Movement, of Persons within India” (Rule 29), 

“ Powers of photographing etc. of suspected person ” (Rule 31), "Control and 
winding up of certain organisations ” (rule 32), provisions for “ Persons captm'cd 
as prisoners ” (rule 33) and “ Cllhange of name by citizens of India ” (rule 34). 
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■\Vc are really not concerned with these rules but the headmgs arc mentioned to 
consider the argument of Dr Lohia on No (i) above Rule 30 with which v/e 
are pnmanly concerned consists of ei^t sub rules We arc concerned only with 
sub rule (1) That rule reads 


Ratnctuni of movements of suspected pcROM rotncuon orders and detention orders — 


(1) The Central Government 


,r the State Oovermnent if it 
preventinS him from acting is 


Jelm,: .Ldiu™ m .dyp«i of Ind.« the officcW conduct 

.nd «<v.co; c»cntul to the hfe of the comtnu- 

o do, may make an order ■■ 


(«) 

(6) direcUng that he be deuined , 


Under section 40 (2) of the Defence of India Act, the Sutc Government may 
by order direct that the powers conferred by the Rules may be exercised by any 
oiBcer or authority m such circumstances and under such^ conditions as may be 
specified m the direction A special lunitation was indicated in section 3 (15) of 
the Act, where authonty is given for making rules m connection with the apprehen- 
sion and detention m custody of persons that the delegation should not be made to 
an officer below the rank of a District Magistrate 

By Virtue of these vanous powers the Slate Government issued a notification 
on 20th March, 1964 authorising all Distnct Magistrates to exercise the powers of 
•Government under rule 30 (1) (i) That notification was later resemded by another 
notification issued on 5th June, 1964 A fresh notification (No 11155 C) was issued 
on 11th August, J964 This was necessary because of a mistake in the first notifi- 
oation The new notification reads 

' No 11155*0.— In cxeraMOfthepowenconferredbyrub-iection (2) ofj«lion(40)tbeDefeTice 
of India Act, 1962 (LIofl962) tbeGovemorofBiIurispleuedtodirectthatthepowersexercis- 
ablebythe State Gcvemmeoc under clause (6) of tub-rule (1) ofruleSOof the Defence of India Riiles 
1962, (ball be exercised by all Distnct Magistrate* vnibin tbeir respective junsdiciioos 

By order of the Governor of Bihar 
M K Mukhaiji, 

Secretary to Government. ” 

Dr Lohia contends that the Distnct Magistrate in his affidavit says that he 
.apprehended danger not onlj in his distnct but in the wliolc ofBihar State and even 
outside and hence he has not acted withm his jurisdiction His argument attempts 
to make out, what we may call, an exercise of extratemtonal jurisdicUon on the 
_part of the Distnct Magistrate He contends ako that the noufications arc bad 
because although the Defence of India Act contemplates the imposition of conditions, 
none were imposed and no arcumstanccs for the exercise of power were specified 
In our judgment, none of these arguments can be accepted 

Section 40 (2) of the Act does not require the imposition of any conditions but 
•only permits it This is apparent from the ivords ‘if any” m the subsection 
The only condition that the State Government thought necessary to impose is that 
■the Distnct Magistrates must act within their respective jurisdictions It cannot be 
said tlut this ^dition was not corophed with Dr Lohia was m the Patna Distnct 
at the time There ivas nothmg wrong if the Distnct Magistrate took a broad view 
-of his activiti« so as to weigh the possible harm if he was not detained Such 
a viCTving of the activities of a person before passmg the order agamst him does not 
ncccssanly spell out extra temtonaUty m the sense suggested but is really designed 
to assess properly the potentiality of danger which is the mam object of the rule to 
prevent ^Ve find nothmg wrong with the Order on the score of jurisdiction and 
argument No (i) stated above must fad Argument No (u) is not of any subsuncc. 
There was a clerical error m mentioning the notification and the error did not 
-vitiate the order of detentioiu 
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This brings us to the last contention of Dr. Lohia and that is the most seriou 
of all. He points out tliat the District Magistrate purports to detain him with a 
view to preventing him from acting in any manner prejudicial to tlie public safety'' 
and the maintenance of law and order and argues that the District Magistrate 
had misunderstood his own powers which were to prevent acts prejudicial to public 
order and, therefore, the detention is illegal. On the other side, Mr. Verma con- 
tends that the Act and tlie Rules speak of public order which is a concept much 
wider in content than die concept of law and order and includes the latter, and 
whatever is done in furtherance of law and order must necessarily be in furtherance 
of public order. Much debate took place on the meaning of the two expressions. 
Alternatively, the State of Bihar contends that the order passed by the District 
Magistrate prior to the issue of the actual order of detention made use of the phrase 
“ maintenance of public order ” and the affidavit which the District Magistrate 
swore in support of the return also uses that phrase and, therefore, the District Magis- 
trate was aware of what his powers were and did exercise them correctly and in 
accordance with the Defence of India Act and the Rules. We shall now consider 
the rival contentions. 

The Defence of India Act and tire Rules speak of the conditions under which 
preventive detention under the Act can be ordered. In its long tide and the pre- 
amble the Defence of India Act speaks of the necessity to provide for special measures 
to ensure public safety and interest, the defence of India and civil defence. The 
expression public safety and interest between diem indicate the range of action 
for maintaining security, peace and tranquillity of India whereas the expressions 
defence of India and civil defence cannote defence of India and its people against 
aggression from outside and action of persons within the coimtry. These generic 
terms were used because die Act seeks to provide for a congeries of action of which 
preventive detention is just a small part. In conferring power to make rules, 
section 3 of die Defence of India Act enlarges upon the terms of the preamble by 
specification of details. It speaks of defence of India and civil defence and public 
safety without change but it expands the idea of public interest into maintenance of 
public order, the efficient conduct of military operations and maintaining of supplies 
and services essential to the life of die community. Then it mentions by way of 
illustration in clause (15) of the same section the power of apprehension and deten- 
tion in custody of any person whom the authority empoivered by the rules to appre- 
hend or detain (the authority empowered to detain not being lower in rank than 
that of a District Magistrate), suspects, on grounds appearing to that authority 
to be reasonable — 

(а) of being of hostile origin ; or 

(б) of having acted, acting or being about to act or being likely to act in 
manner prejudicial to — 

(i) the defence of India and civil defence ; 

(ii) the security of die State ; 

(iii) the public safety or interest ; 

(iv) die maintenance of public order j 

(v) India’s relations with foreign states ; 

(vi) the maintenance of peaceful conditions in any part or area of India ; or 

(vii) the efficient conduct of military operations. 

It will thus appear that security of the state, public safety or interest, maintenanceof 
public order and the maintenance of peaceful conditions in any part or area of 
India may be viewed separately even tiiough strictly one clause may have an effect 
or bearing on anotiicr. Tlien follows rule 30, whidt repeats the above conditions 
and permits detention of any person witii a view to preventing hun^ from acting in 
any of die above ways. The argument of Dr. Lohia that the conditions arc to be 
cumulatively applied is clearly untenable. It is not ncccssaiy to analj’se rule 30 

S c J— 73 
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which we quoted earlier and whicli follofws the sclieme of section 3 (15) The ques- 
tion IS whether by taking power to prevent Dr Ixiliia front acting to the prejudice 
of ■■ law and order ” as against “ public order " the District Magistrate went outside 
his powers 

The subject of pieventive detention has been discussed altnost threadbare 
and One can hardly venture m any direction witlwut commg face to face with rulmgs 
of Courts These cases are now a legion It may be taken as settled that the satis- 
faction of the detaining authority cannot be subjected to objective tests, that the 
Courtsarenottoexerciseappellatepowcrsovcrsu^ authorities and that an order pro 
per on its face, passed by a competent authority in good faith is a complete answer 
to a petition such as this The ruling m our country adopt tins approach as do the 
English Courts In England one reason given for the adoption of this approach 
was that the power was entrusted to the Home Secretary and to the Home Secre- 
tary alone In India, Courts arc ordinarily satished on the production of a proper 
order of detention made m good faith by an authority duly authorised and have not 
enquired further even though the power is exercised by thousands of officers subordi 
natc to the Central and State Governments as their delegates When from the 
order itself circumstances appear wluch raise a doubt whether the officer concerned 
had not nusconccived his own powers, there is need to pause and enquire This 
IS more so when the exercise of power is at the lowest level permissible under the 
TDefcnce of India Act Tlie enquiry then is not with a view to investigate the suffi 
ciency of the materials but into the officers notions of his power, for jt cannot be 
conceived for a moment that even if the Court did not concern itself about the sufli* 
weney or otherwise of the matenaU on wluclt action « taken, it would, on proof 
ftom the order itself that the officer did not reahse the extent of his own powers, not 
question the action The order of deicnUoft is the authority for detention That 
tt all which the detenu or the Court can see It discloses how the District Magistrate 
viewed the activity of the detenu and what tlie District Magistrate intended to pre 
vent happening If the order passed by hun «hows that he thought that his powers 
were more extensive than they actually were, the order might fail to be a good order 


' The District Magistrate here acted to maintain laiv and order and not public 
order There are onijr two possibiUties (i) that there was a slip in preparing the 
order, or (u) that nuimtcnance of law and order was in the mind of the District 
Magistmte and he thought it meant the same thing as maintenance of public order 
As to UK first It may be stated at once that the District Magistrate did not specify 
it as sueffi in his affidavit He filed an earlier order by him in which he bad used the 
words ‘ public order " and which we have quoted earlier That order did not refer 
to to state of the mind but to the report of the Senior Supenntendent ofPohee 

Jn to affidavit he^xucntioned " public order ” again but did not say that the words 
law order in his order detaining Dr Lohta were a slip He corrected the 
error amut the notification but naively let pass the other and more matenal error, 
Bc/bre us every effort possible was made to reconcile “ public 
order with '3'wandorder”3s,indced, by a process of paraphrasing, it is possible 
to raise an air of similitude b-tween them. Such similitude is possible to 
mise even between phrases as dissimilar as “ for preventing breach of the peace” 
•« public ' , “ for protectir^ the interests of a class of persons ”> 

f admitotrative reasons ” and “for mamtaming law and order ” We cannot 
If public order cannotes something different from law and order 
Ti t xr ^ territory between them tlitn obviously the 

ground not withm “ public order It 
would then not do to say that the action is referrable to one power rather than the 
officr, just as easily as one eeconales diverse phrases by a gloss \\ffien the liberty 
of authonty and the scrutiny from Courts n 
^ Sc substantive requirements of fiie 

bu^lso With those forms which alone can mdicate that the substance has been 

^pbed swth. It u, therforc, necessary to examme critically the order uhi* 

menuoned law and order s*ath a viw to ascertaining whether the District Magis- 
trate did not act optadc his pouem 
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Before we do so wc find it necessary to deal with an argument of Mr. Sha\ 
who followed Mr. Verma. He contends that there is no magic in using the fonnA 
of the Act and Rules for the language of the Act and the Rules can be quoted mecha^ 
cally. We regret such an attitude. The President in his Order takes away the fun-^ 
damental rights tmder Articles 21 and 22 from a person provided he has been detained 
under the Defence of India Act or the rules made thereunder. The Order is strict 
against the citizen but it is also strict against the authority. There can be no tolera- 
tion of a pretence of using the Defence of India Act. The President’s Order itself 
crptes protection against dtings such as arbitrariness, misunderstood • powers, 
mistake of identity by making his order apply only to cases where the detention is 
under the Act or the rules thereunder. No doubt, what matters is the substance but 
the form discloses the approach of the detaining authority to the serious question and 
^e error in the form raises the enquiry about the substance. It is not every error 
in the order which will start such an enquiry. We have paid no attention to the 
error in the reference to the notification because that may well be a slip and power 
and jurisdiction is referable to the notification tmder which they would have validity. 
The other is not such a veneal fault. It opens the door to enquiry what did the 
District Magistrate conceive to be his powers ? 

In proceeding to discuss this question we may consider a decision of the Court 
of Appeal in England in Carltona Ltd. v. Commissioners of Works and others^. Curiously 
enough it was brought to our notice by Dr. Lohia and not by tlie other side. That 
case arose under Regulation 51 (1) of the Defence (General) Regulations in England 
during the last World War. The Regulation read : 

A competent authority, if it appears to that authority to be necessary or expedient so to do in 
the interrats of the public safety, the defence of the realm or the efficient prosecution of the war, or for 
maintaining supplies and services essential to the life of the community, may take possession of any 
land, and may give such directions as appear to the competent authority to be necessary or expedient 
in connection with the taking of possession of that land. ” 

There was an order against Carltona Ltd., by the Commissioner of Works requisi- 
tioning the factory. The Order read : 

“ I have to inform you that the department have come to the conclusion that it is essential, in th*^ 
national interest, to take possession of the above premises occupied by you. ” 

It was objected on behalf of the Company that the mind was not directed to any one 
of the various heads mentioned in the Regulation which were put in the alternative. 
Lord Greene, M.R., speaking on behalf of Lord Goddard (then Lord Justice) and 
Lord du Parcq (then Lord Justice) observed : 

“ It was said that it was the duty of the person acting in the capacity of “a competent authority” 
to examine the facts of the case ond consider under which, if any, of those various heads the matter 
came and it is said that the assistant secretary did nothing of the land . ■ It is to be observed that those 
hcadb arc not mutually exclusive heads at all. They overlap at every point and many matters will 
fall under two or more of them, or under all four. I read the evidence as meaning that the assistant 
Secretary, seeing quite clearly that the case with which he was dealing and the need that he wished to 
satisfy svas one which came under the regulation, did not solemnly sit doum and ask himself svhether 
it was for the efficient prosecution of the war that this storage was required for maintaining supplies 
and services essential to the life of the conamunity. He took the view that it was required either for 
all those purposes, or, at any rate, for some of them, and I must confess it seems to me that it would 
have been a waste of time on the facts of this case for anyone seriously to sit dm\-n and ask himself 
under which particular head the case fell. He regarded, it as I interpret his evidence, as falling under 
all the heads, and that may very well be having regard to the facts that these heads overlap m the way 
that I have mentioned. It seems to me, therefore, that there is no substance in that point, and his 
evidence makes it quite clear that he did bring his mind to bear on the question whether it appeared 
to him to be necessarj- or expedient to requisition this property for the purposes named, or some of 

them. ” 

Tlie case is distinguishable on more titan one ground. To begin with, it dealt 
with an entirely different situation and different provision of law. No order in 
writing spccifting satisfaction on any or all of the grounds "ivas required. Detcn- . 
tion tmder Regulation 18-B required an order just as detention under tlie Defence 
of India Act. Tltc distinction between action under Regulation 51 and that under 
Regulation 18-B was noticed by the Court of Appeal in Point of Ajr Collieries Ltd. v. 


1. (1943) 2 All E.R. 516, 



568 


THE SUPREME COURT JOURNAL. 


[1966 


‘IMd George'^, m tlie same volume at page 548 It is manifest that when property 
wa's requisitioned it would have been a futile exercise to detenmme whether the 
act promoted the efficient prosecution of the war, or the maintaming of supplies 
•and services But when a person is apprehended and detained it may be necessary 
to set out With some accuracy what he did or was likely to do withm the provinons 
of rule 30, to merit the detention The use of one phrase meamng a different thing 
m place of that required by the Act would not do, unless the phrase imported means 
the same thing as the phrase in the Act Here the phrase used is maintenance of 
law and order and sve must see how that phrase fits into the Rule which speaks of 
maintenance of " public order ” The words “ public order ” were considered 
on some previous occasions in this Court and the observations made there are lued 
to prove that maintenance of public order is the same thmg as maintenance of law 
and order We shall refer to some of these observations before we discuss the two 
phrases m the context of the Defence of India Rules 

Reliance is first placed upon a decision of the Federal Court in Lakhi J/arajan 
Dasv Promrue o/Bikar\ where the Court dealing with item 1 of Provincial List, 7th 
Schedule m the Government of India Act, 1935 which read — 

” Public order (but not including the use) ofHisRlsjatyi naval, military or airforce* in aid of 
the Civil power”, 

observed that “Public Order” with which that item began was “a. most comprehen- 
sive term ” Reference is also made to RoTnesk Tkapar v State of Madras^, where this 
Court dealing with the same subject matter also observed 

*' ‘ Public order ' is an expression of wide connotation and signifies that slate of 

tranquilbty which prevails among the membm of a political society as a result of internal regulations 
enforcedby the Government which they have established it must be taken that 'public 

safety *ss used as apart ofthe wider concept of public order ’ 

and referring to Entry in List III (Concurrent List) of the 7th Schedule of the Consti- 
tution which includes the “ secunty ofa State ” and “ maintenance of public order ” 
as distinct topics of legislation, observed— 


“ The Constitution thus requires a line lobe drawn m the fieid of public order or 

tranquillity marking off may be, roughly, the boundary between those senoui and aggravated forms 
of public disorder which are circulated to endanger thesecunty of the State and the relatively minor 
breaches of the peace of a purely local significance, treating for this purpose differences in degree as if 
they were differences in kind ” 

Fazl All, J , took a different view which he had expressed more fully m Bnjbhuihan 
andanotkerv The Stale of Delhi*, but he also observed that “ public safety " had, as a 
Tesult of a long course of legislative practice, acquued a well recognised mcaiung 
'and was taken to denote safety or security of the Slate and that the expression “ public 
order ” was wide enough to cover small disturbances of the peace which do not 
jwpardise the sccunty of the State and paraphrased the words " public order ” as 
‘ public tranquillity” 

Boffi the aspects of the matter were again before this Court in The SupemUndenU 
Cmlral Pruon, Fatehgarh v Ram Manohax Lohta^, when dealing witli the wording 
clause (2) of Article 19 as amended by the Constitution (First Amendment) Act, 
1951, it fell to be decided what “ public order *’ meant Subbarao, J , speaking 
for the Court referred to all earlier rulings and quoting from them came to the 
conclusion that * public order ” was equated with public peace and safety and said . 


, . V J , Presumably m an attempt to get over the effect of these two decisions, the depression 

public wa* imerted in Article 19 (2) of the CowwituUon by the Constitution (First Amend 

the^K^e^of Article 19'^*''^ *** involving breach of purely local significance wilbin 


Summing up the posvUon as he gathered from the earlier cases, the learned Judge 
observed . 


1 (1W3) 2 All EJl. 546 (C^) 

2 (19o0) 1 ML.J 760 (1950) SGT 32 
(m9)FClL693 at7(H 

3 (I950)SaR.594 at598 (19oO)2ML.J 


390 (IDoO) SC-T 418 

4 (1950) 2 M L.J 431 (19o0) S O J 425 • 
(1930) S C R 603 

5 (ISoO) 2 SUR 821 
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"••••y. ' Public order ’ is synonymous wtb public safety and tranquillity: it is the 

absence of disorder involving breaches of local significance in contradistinction to national up- 
heavals, such as revolution, civil strife, war, affecting the security of the State ; 

These observations determine the meaning of the words “ public order ” in 
contradistinction to cj^ressions such as “ public safety ”, “ security of the State 
They were made in different contexts. The first three cases dealt with the meaning 
in the legislative Lists as to which, it is settled, we must give as large a meaning as 
possible. In the last case the meaning of “ public order ” was given in relation to 
the necessity for amending the Constitution as a result of the pronouncements of 
this Court. Tlie context in which the words were used was different, the occasion 
was different and the object in sight was different. 

We have here a case of detention under rule 30 of the Defence of India Rules 
which permits apprehension and detention of a person likely to act in a manner 
prejudicial to the maintenance of public order. It follows that if such a person is 
not detained public disorder is the apprehended result. Disorder is no doubt pre- 
vented by the maintenance of law and order also but disorder is a broad spectrum 
which includes at one end small disturbances and at the other the most serious and 
cataclysmic happenings. Does the expression “ public order ” take in every kind 
of disorders or only some of them ? The answer to this serves to distinguish “ public 
order ” from ” law and order ” because the latter undoubtedly takes in all of them. 
Public order, if disturbed, must lead to public disorder. Every breach of the peace 
does not lead to public disorder. When two drunkards quarrel and fight there is 
disorder but not public disorder. They can be dealt with under the powers to 
rnaintain law and order but cannot be detained on the ground that they were dis- 
turbing public order. Suppose that the two fighters Were of rival communities and 
one of them tried to raise communal passions. The problem is stUl one of law and 
order but it raises the apprehension of public disorder. Other examples can be 
imagined. The contravention of law always affects order but before it can be said 
to affect public order, it must affect the community or the public at large. A mere 
disturbance of law and order leading to disorder is thus not necessarily sufficient 
for action under the Defence of India Act but disturbances which subvert the public 
order arc. A District Magistrate is entitled to take action under rule 30 (I) (b) to 
prevent subversion of public order but not in aid of maintenance of law and order 
under ordinary circxunstances. 

It will thus appear that just as “ public order ” in the rulings of this Court (earlier 
cited) was said to comprehend disorders of less gravity than those affecting “security 
of State ”, “ law and order ” also comprehends disorders of less gravity than those 
affecting “ public order ”. One has to imagine three concentric circles. Law 
and order represents the largest circle within which is the next circle representing 
public order and the smallest circle represents security of State. It is tlien easy to 
sec tliat an act may affect law and order but not public order just as an act may 
affect public order but not security of the State. By using the expression “ mainte- 
nance of law and order ” the District Magistrate was widening his own field of 
action and was adding a clause to the Defence of India Rules, 

We do not know the material on whi^h the District Magistrate acted. If we 
could examine the reasons we may be able to say whether the action can still be said 
to fall within the other topic public safety. That enquiry is not open to us. . If we 
looked into the matter from that angle we would be acting outside our powers. 
Tlie order on its face shows two reasons. There is nothing to show tlrat one purpose 
Was considered to be more essential tiran the otlicr. We are not, therefore, certain 
that the District Magistrate was influenced by one consideration and not botir. 
The order of detention is a warrant whidi autliorises action. Affidavits hardly 
improve tire order as it is. If there is allegation of bad faitli they can be seen to 
determine the question of good faith. If mistaken identity is alleged we can satisfy 
oiu'sclvcs about the identity. But if action is taken to maintain larv and order 
instead of maintaining public order, there is room to tlunk that tlic powers were 
misconceived and if tlierc is such a fundamental eiror then the action remains vulMr- 
ablc. It will not be possible to say that although maintenance of law and order 
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were specified, what was considered was the problem of nnintenance of public order 
The error is an error of a fundamental character and unlike quoting a wrong notifi- 
cation It is thus apparent why one error m the order of detention is admitted but 
not the other, and why tvith elaborate arguments it is attempted to establish that 
“ public order mvolves elements more numerous than ‘ law and order ” where, in 
fact, the truth is the other ^vay 

It may be mentioned that Dr I<oihia claimed that the satisfaction of the President 
under Article 359 is open to scrutiny of Uic Court We have not allowed him to 
argue this point which is now concluded by rulmgs of this Court 


In our judgment the order of Uic District Magistrate exceeded his powers 
He proposed to act to mamtam law and order and the order cannot now be read 
differently even if there is an affidavit the other way We have pondered deeply 
over this cate The action of the District Magistrate was entirely his own He 
was, no doubt, facing a law and order problem but he could deal with such a problem 
through the ordinary law of the Hnd and not fay means of tlie Defence of India 
Act and the Rules His powers were limited to taking action to mamtam public 
order He could not, run tJie law and order problems m his District by taking 
recourse to the provisions for detention under the Defence of India Act If he 
thought m terms of public order ’ he should have said so in the order or cxplamed 
how the error arose He docs neither If the needs of public order demand action 
a proper order should be passed The detention must, therefore, be declared to 
be outside the Defence of India Act, 1962 and the Rules made thereunder Dr Lohia 
IS entitled to be released from custi^y and wc order accordingly 

Ra^huiar Dajal J— In this wnt petition Dr Lohia challenges the validity of 
of the order made by the District Magistrate, Paina dated 9th August, 1965, under 
clause (i) of sub rule (1) of rule 30 of the Defence of India Rules, 1962, hercinaficr 
called the Rules This order is as follows 


— TV. J hi Sahu D stnet Magistrate Patna amsatisredwiihrnpecttoihepmonknovm 

u Vt Kam ManoMf Wnia GrourHouse Patna that with a view to prevent ng him from acting in 
any manow prejud cial to the pubi e safety and the tna nicnance of law and order it i» necessary lo 
taace an order that he be deuined 

■l,, 'S tWtnrtd b» claust (1) <.r.ub-nil= (1) rfnJc 30 of 

the Dc^cooflndaRules 1962 read wi b Nouficat on Ivo 180/C W dated the 20tb March 196< 
M, Polmcal (Speoal) Pepartment 1 hereby direct that the sa d Pr Ram 

Ilaaanbagb 


If *is order is valid Dr Lohia cannot move this Court for the enforcement of 
his rights confeiTcd by Articles 21 and 22 of the Constitution m view of the Order 
h '562, m the exercise of powers conferred on 

him by clause (1} of Article 359 of the Comlitution 

the validity of this order on several grounds I 
expressed by H.dayatuJlah, J . about all the ^contentions 
contention is that the appropriate authority js not empowered 
‘ n “ prevent a person from actmg in any way prejudicial 

SniU Saw X though the District Magistrate 

Jv SeiSd ST ■'«* a View to prevent him from actmg 

W ^ I “''‘y mamtcnancc of public order 

cially lo Ae public -afety and mainlenance of law and order, as the latter object. 

preventing him W actog prejudicial 
Ihil th outside the pum w of the provisions of rule 30 (1) of Sie rules and 

that therefore tJic entire order is bad I do not agree with this contenUon 

?“^*^^^®Sstrate could have made the order of 
detention with r^cot to Dr Lohia if he was satisfied that he be dctauied with a 
view to prcv'cnt him from actine in anv mannw t.i r-- 


view to pr^Tmt hm from acting in any manner prejudicial to"p^ublic° a?ety or mam 
tCTance of public tn-d^ Such satiation as subjective and not objective 'Du 
Court cannot mvestigate about the adequacy of the reasons which led to his satis 
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faction. The Court can, however, investigate whether he exercised the power under 
rule 30 honestly and bona fide or not i.e., whether he ordered detention on being 
satisfied as required by rule 30. What is crucial for the validity of the detention 
order is such satisfaction and not the form in which the detention order is Iramed. 
A detenue can rjuestion the validity of the detention order — valid on its face — on 
various grounds including that of mala fides. The onus wdll be on him to prove 
mala fides.' He can question the validity of the detention order on the same ground 
when, on its face, it appears to be invalid. In such a case the onus will be on the 
detaining authority to establish that it was made bona fide. 

An order is made mala fide when it is not made for the piupose laid do^v'n in 
the Act or the rules and is made for an extraneous purpose. The contention of the 
petitioner to the effect that the detention order cannot be made on the satisfaction 
of the detaining authority that it is necessary to prevent him from acting in a manner 
prejudicial to the maintenance of law and order, in effect, amounts to Ae contention 
that it is made mala fide. 

The detaining authority is free to establish that any defect in the detention order 
is of form only and not of substance, it being satisfied of the necessity to detain the 
person for a purpose mentioned in rule 30 though the purpose has been inaccurately 
stated in the detention order. The existence of the satisfaction required by rule 30 
does not depend on what is said in the detention order, and can be established by 
the District Magistrate by his affidavit. We have tlrerefore to examine whether 
tlie District Magistrate was really satisfied about llie necessity to detain Dr. Lohia 
with a view to prevent him from acting in a manner prejudicial to public safety and 
maintenance of public order. 

The impugned order was passed under rule 30 (1) (b) of the Rules. Tire 
District Magistrate decided to detain the petitioner witlr two objects, firstly, to 
prevent Irhn from acting in any way prejudicial to public safety and, secondly, to 
prevent him from acting in any way prejudicial to the maintenance of law and order. 
The District Magistrate has — even in die absence of any such contention as under 
discussion and wluch was raised after the filing of the District Magistrate’s affidavit — 
said that having regard to, inter alia, die circumstances which were developing in 
Patna on 9th August, 1965, he was fully satisfied, in Hew of the report made by the 
Seruor Superintendent of Police, Patna, in regard to Dr. Lohia’s conduct and 
activities, that it was necessary to direct that he be detained in order to prevent him 
from acting further in any manner prejudicial to die public safety and maintenance 
of public order. There is no reason to disbelieve his statement. His original order, 
set out below, bears out this statement of his in his later affidavit: 

“ Perused the report of the Senior S.P., Patna for detention of Dr. Ram Manoliar Lohia, M.P. 
under rule 30 (1) (i) of the Defence of India Rules, on the ground that his being at large is prejudicial 
to the public safety and maintenance of public order. From the report of the senior S.P., Patna, lam 
satisfied tliat Dr. Ram Manohar Lohia, M.P., aforesaid, be detained under rule 30 (1) (i) of the 
Defence of India Rules. Accordingly, I order that Dr. Ram Manohar Lohia be detained under rule 
30 (1) (i) of the Defence of India Rules read svith Notification No. 180/G.^V., dated 20th March, 1964 
in the Hazaribagh Central Jail imtil further orders. ” 

Tlie District Magistrate’s omission to i epeat in the second sentence where he speaks 
of liis satisfaction tliat Dr. Lohia be detained with a view to preventing liim from 
acting prejudicially to the public safety and maintenance of public order, docs not 
mean that he was not so satisfied when tlic earlier sentence makes reference to 
the report of the Senior Supeiintendent of Police for detaining Dr. Lohia on the 
ground of his being at large to be prejudicial to public safety and maintenance of 
public order. 

The District hlagistrate referred, in para. 3 of lus affidavit, to his satisfaction 
tliat die forces of disorder ^\'hich were sought to be let loose, if not properly 
controlled, would envelope the whole State ofBiIiar and possibly might.sprcad in other 
parts of the country whiclt tvould necessarily affect the problem of external defence 
as well in more ways titan one. The nossibilities of such fbrees of disorder spreading 
to other parts of the country satisfied him witlt the necessity of taking immediate 
action to neutralize titose forces. It appears from his statements in paragraphs 6 and 
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7 of the same affidavit that actual disturbances took place at Patna that day and that 
he had to operate from the Control Room In paragraph 9 he states that the 
action taken against Dr Lohia was purely for the purpose of maintenance of public 
peace in the circumstances stated by him earlier 

In his rejoinder affidavit Dr Lohia states with reference to the alleged forces 
of disorder referred to by llie District Magistmtc that even if he was promoting 
what the Executive would call forces of disorder,’ he was doing so not with a view 
to impair the defences of the country but further to strengtlien them that the various 
allegations made against him were extraneous to the scope and purpose of the Icgis 
lativ c provisions of the proclamations of emergency which had no rational relationship 
to the circumstances which were developing in Patna on 9th August, 19G5 
Even m his original afildavit Dr Lohia stated in paragraph 6 that 

It i» a!io revealing note that after the event* of ihe 9tb August for which respons bility should 
have been sought to be fixed either through Inal or enquiry oji me or Government or anybody else 
I addressed a crowd of nearly a Lakh for over an hour after seven in the even ng 

The settmg of the events that appear to have happened at Patna on 9th August 1965 
further bear out the statement of the Dtsinct Magistrate that he was satisfied of the 
necessity to detain Dr Lohia in order to prevent him from acting m a manner pre 
judicial to public order 

Further, the expression ‘ maintenance of law and order’ is not used m clause 
(1) of rule 30 The corresponding expression used thcrem is ‘ maintenance of 
public order’ The two expressions are not much different The expression 
public order ’ has been construed by this Court m a few cases, the latest of them 
being Tht SupmnUndtnl, Ceniral Prison, Falehgark v Rem Mahonar Laha^, where it 
was said at page 839 

* ‘Publcorder isiynooynKnu with pubi csafetyaiul traaquilliiy il is ibe absence of disorder 
uivolnAg breaches of local s giuficance in contraduimct on to national upheavals such as revolution 
civil strife war, afiecting the secunty of the Sute 

The expression ' mamtenance of lawr and order ’ would cover ‘ maintenance of 
pubUc safety and tranquillity’ It may be as urged for the petitioner, an expression 
of wider import than public order but, m the context in which it is used m the deten- 
tion order and in view of its use generally, it should be construed to mean mamtenance 
of law and order in regard to the maintenance of public tranqmlhty It is not 
usually used merely with reference to enforcement of Jaw by the agency of the State 
prosecuting offenders against any of the numerous laws enacted for the purposes 
of a well regulated society Simple and ostensibly minor incidents at times lead 
to widespread disturbances affecting pubhc safety and tranqmllity 

Reference maybe made to the case reported as Sodhi Shamsher iSingA v Slate of 
Pepsu^ In that case certain persons were detained under an order under section 
3 (i) of the Preventive Detention Act, 1950, on grounds which, in substance, were 
that one of them had published certam pamphlets whose circulation in the opinion 
of the Government, tended to encourage the Sikhs to resort to acts of lawlessness and 
plunge the Hindus into a feeling of utter frustration and discouragement and conse- 
quently to make them take the law into their hands for the redress of their gnevances 
Action 3 (1) of the Preventive Detention Act, 1950, reads 
‘ The Central Goveiiimeiit or the State GoiTinmnit may— 

(tf) iftattsf ed »«£hrcspectt<7anyp«5<m that wuh a view to preventing iim from acting in ary 
manner prgud aal to— 

(i) ibedefenceoflnda,therelauon»oflhd«awitbforeiga powers or tbesecuntyofind a or 
(it) the sectuity of the State or the muntCDaoce of pubhc order or 

(Kl) 

(i) • make an order directing that such person be detained ’ 

1 (1960)Saj 567 (I960) ML.J (Cri) 2 AlJl J954 SC 276 

340 {l900)2SaiL821(839) 
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This Court used the -expression ‘ maintenance of Jaw and order ’ in place of' main- 
tenance of public order* used irj. section 3(0 {®) (h) at three places in paragraphs 4 and 
■5 of the judgment. >I do not refer to these to sho\<? that 'the Court >has construed the 
'expr^sion ‘maintenance of public order’ as ‘maintenance of law and order ’ but 
to remforce my view that 'the expression ‘ maintenance of law and order ’ is generally 
used for ‘ maintenance of public safety -and tranquillity ’ which is covered by fee 
■expression ‘ public order.* When this Court used this ejqjression in place of 
‘ maintenance of public order ’ I cannot conclude, as urged by fee petitioner, feat 
fee District Magistrate’s using fee expression ‘ maintenance of law and order ’ in 
place of ‘ maintenance of public order ’ is any indication of fee fact feat he had 
-not applied his mind to fee requirements of fee provisions of rule 30 (1) or had not 
actually come to fee conclusion feat it was necessary to detain Dr. Lohia wife a 
view to prevent him from acting in any manner prejudicial to fee maintenance of 
■^public order. 

If fee expression ‘ maintenance of law and order ’ in fee impugned order 
be not construed as referring to ‘ maintenance of public order ’ fee impugned order 
cannot be said to be invalid in view of its being made wife a double objective, i.e., 
wife fee object of preventing Dr. Lohia from acting prejudicially to fee public 
safety and from acting prejudicially to fee maintenance of law and order. If the 
District Magistrate was satisfied, as fee impugned order and the affidavit of the 
District Magistrate show feat he was satisfied feat it was necessary to detain 
Dr. Lohia wife a view to preventing him from acting prejudicially to public safety, 
feat itself would have justified his passing fee impugned order. His satisfaction 
wife respect to any of the purposes mentioned in rule 30 (1) which would justify 
his ordering fee detention of a person is sufficient for fee validity of fee order. 
There is no room for considering'that he might not have passed fee impugned order 
merely wife one object in view, the object being to prevent Dr. Lohia from acting 
prejudicially to public safety. The entire circumstances in which the order has 
been made and which I have referred to earlier, point to feat. 

The question before us is not really at par with fee question feat arose m 
Rotnesh Thappar v. State of Madras'^. In that case fee provisions impugned were 
those of a statute whose language authorised fee passing of orders which could be 
constitutional in certain circumstances and unconstitutional in others. In such a 
context, it was said feat where a law purports to authorize fee imposition of restric- 
tions on a fundamental right in language wide enough to cover restrictions both 
within and without fee limits of constitutionally permissible 'legislative action 
affecting such right, it is not possible to uphold it even so far as it may be applied 
within the constitutional limits, as it is not severable ; so long as fee possiblity of 
its being applied for purposes not sanctioned by the Constitution cannot be ruled 
out, it must be held to be wholly unconstitutional and void. It was so held as, 
otherwise, fee orders passed for purposes not sanctioned by fee Constitution would 
have been in accordance wife fee law held valid. The x'alidity of fee orders 
passed under a valid law — fee Defence of India Act and fee Rules have to be assumed 
to be valid — depends on their being made by fee appropriate authority in accordance 
wife fee law empowering it to pass fee orders. 

Tire question before us is also not at par wife fec.question which often arises 
in construing the validity of detention orders passed under fee Preventive Detention 
Act for fee reason feat some of fee grounds for fee satisfaction of fee appropriate 
authority were irrelevant or non-cxistent. The presence of such grounds raised 
fee question whether fee remaining good grounds would have led fee autliority to 
the requisite subjective satisfaction for ordering detention. In the present case, 
however, fee question is different. Tlic question is whether fee District Magistrate 
Would have made fee order of detention on his satisfaction merely to the effect 
that it was necessary to detain Dr. Lohia wife a view to prevent him from acting 
in a manner prejudicial to public safety. It is not feat his satisfaction is based on 
tw’O grounds, one of which is irrelevant or non-existent. 

1. tl950) S-C.J. 418 : (1950) 2 M.Ljf. 390 : (1950) S.C.R. 594. 
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> Evenmsuch cases’, thisCourthashcIdmJ)u;ari<|i)ajv, A * * 

' "The pnnciple underlying all these decmonsis fhtf Where power is vested in a statutory autho- 
rity to deprive the liberty of a subject on its subjective satislaction with reference to specified matters, 
if that satisfaction is stated to be based on a ntanljer of grounds or for a variety of reasons, all taken 
together, and if some out of them arc found to be non existent onrrclcvant the very exercise of that 
power IS bad That is so because the matter being one for subjective satisfaction it must be properly 
based on all the reasons on which it purport* to be based If some out of them arc found to be non 
existent or irrelevant the Court cannot predicate what the subjective satisfaction of the said authority 

wouldhavebecnonthecxdusionofthosegrouwlsorreasons To uphold thcvalidily ofsuch an order 

m spite of the invalidity of some of the reasons or grounds would be to substitute the objective standards 
of the Court for the subjective satisfaction of the statutory authority In applying these principles 
however the Court must be satisfied that the vague or irrelevant grounds are such as, if excluded 
might reasonably have affected the subjective tatisfaciion ot the appropriate authority It is not 
merely because some ground or reason of a comparatively unessential nature is defective that such 
an order based on subjective saiufaction can be held to be invalid " 

As Stated earlier, there does not appear to be any reason why the Districts 
Magistrate would not have passed the order of detention against Dr Lohia on his 
satisfaction that it was necessary to prevent him from acting prejudicially to pubhc 
safety On such satisfaction, it was meumbent on him to pass the order and he 
must have passed it 

I am therefore of opmion that the District Magistrate made the impugned 
detention order on his being satisfied that it wis necessary to do so with a view to 
prevent Dr Lohia from acting in a manner prejudicial to public safety and mainte- 
nance of public order and that the impugned order is valid Consequently, 
Dr Lohia cannot move this Court for the enforcement of his rights under Articles 
21 and 22 of the Constitution m view of the President’s Order under Article 359 (1) 
of the Constitution I would dismiss this petition 

Mudkolkar, J —I agree that the petition of Dr Ram Manohar Lohia under 
Article 32 of the Constitution be granted and would briefly indicate my reasons for 
granting it 

\ At the outset I shall consider an objection of Mr S P Varma on behalf of the 
State as to the tenabihty of the petition The objection is two fold In the first 
place, according to him, in view of the Proclamation made by the President under 
Article 359 this Court has no jurisdiction to entertain it In the second place his 
contention is that the order of detention made against the petitioner being one under 
the Defence of India Rules, he cannot challenge the validity of his detention there- 
under in any Court In support of these contentions Mr Varma relics on the 
accision of this Court m Mohan Choudhury v Ckuf Commissioner, Trxpura^ In that 
case this Court has while holding that the right of a person whose detention has 
been ordered under the Defence of India Rules to move any Court for tlie enforce- 
ment of his Tights under Article 21 of the Constitution is suspended during the conti- 
nuance of the emergency declared by the President by a Proclamation under 
Article 352, held that the powers conferred on this Court by Article 32 of the Consti- 
tution are not suspended It is true that where a person has been detained under 
the Defence of India Rules he cannot move this Court under Article 32 for the 
enforcement of his right under Article 21 and so there will be no occasion for this 
Court to exercise its powers under lliaf article in such a case But what would 
be the position in a case where an order for detention purporting to be made under 
the Defence of India Rules was itself one whidi was beyond the scope of the Rules’ 
For before an entry into the portals of this Court can be denied to a detenu he 
must be shown an order under rule 30 (1) of the Defence of India Rules made by a 
competent authority stating that it is satisfied that the detenu is likely to indulge m 
activities which will be prejudicial to one or more of the matters referred to in the 
rule If the detenu contends that the order, though it purports to be under rule 
30 (1) of the Rules, was not competently made, this Court has the duty to enquire 
into the matter Upon an examination of the order if the Court finds that it was 
not competently made or was ambiguous it must exercise its powers under Article 

1 {1937) SGI 133 (1956)SCJCM8 168 

(1937)MLJ (Crl)58 A.LR 1957SC 164, 2 (1964)3 S C.R.442 A.I R. 1964S C 173 
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32 of the Constitution, entertain his petition thereunder, and make an appropriate 
order. > - , , ; 

In this case the District Magistrate, Patna purported to make an order under 
rule 30 (1) of the Defence of India Rules. The State has placed on record copies of 
two orders : one is said to have been recorded by the District Magistrate on his-file 
and another which was served on Dr. Lohia. We are not concerned with the former 
because the operative order must be the one served on the detenu. The District 
Magistrate may well keep the former in the urawer of his table or alter it as often as 
he likes. It cannot, therefore, be regarded as anything more than a draft order. 
The order which finally emerged from him and was served on the detenu would thus 
be the only one which matters. The grounds for detention given in the latter order, 
are that Dr. Lohia’s being at large is prejudicial to public safety and maintenance 
of public order. Under rule 30 (1) an order of detention of a person can-be made 


“\Vith a view to preventing him from acting in any manner prejudicial to the efDcnce of India 
and civil defence, public safety, the maintenance of public order, India’s relations wth foreign 
powers, the maintenance of peaceful conditions in any part oi India, the efficient conduct of military 
operations or the mamtenance of supplies and services essential to the life of the community”. 


I find it difficult to accept Dr. Lohia’s argument that the appropriate authority 
must entertain an apprehension that the person to be detained is likely to 
participate in every one of the activities referred to in the rule. To accept 
it would be, apart from making a departure from the rules of grammar 
(for doing which no valid grounds exist), making not only the rule in question 
but also section 3 of the Defence of India Act where similar language is used 
almost ineffective. What has, however, to be considered is his other argu- 
ment. TLe question posed by the argument is whether an authority competent 
to make an order under the aforesaid provision can make such an order on the ground 
that the authority feels it necessary to prevent a person from acting in any manner 
prejudicial to the maintenance of law and order. The expression “ law and order ” 
does not find any place in the rule and is not synonymous with “ public 
order ”. It seems to me that “ law and order ” is a comprehensive expression in 
which would be included not merely public order, but matters such as public 
peace tranquillity, orderliness in a locality or a local area and perhaps some other 
matters. “ Public order ” is something distinct from order or orderliness in a local 
area Under rule 30 (1) no power is conferred upon that autliority to detain a 
person on the ground that it is necessary so to do in order to prevent that person from 
acting in a manner prejudicial to the maintenance of order in a local area. WTiat 
is it that tlie District Magistrate, Patna, had in mind when he ordered the detention 
of the petitioner ? Was the apprehension entertained by the District Magistrate 
that Dr Lohia, if left at large, was likely to do something which will imperil the 
maintenance of public order generally or was it that he apprehended that 
Dr Lohia’s activities may cause disturbances in a particular locality? There is thus an 
ambiguity on the face of the order and, therefore, the order must be held to be bad. 
No doubt, the order also refers to the apprehcmion felt by the District Magistrate 
about Dr. Lohia’s actuig in a manner prejudici^ to public safety. But then the 
question arises: what is it that weighed with the District Magistra.c, the apprehen- 
sion regarding public safety or an apprehension regarding the mamtenance of law and 
order? Again would the District Magistrate have made tlie order solely on the 
ground that he felt apprdicnsion regarding ffie maintenance ofpublic safety became 
S the actmtics in winch he thought Dr. Lohia might indulge ? It could well be 
that upon the material before him the District Magistrate woul^ have refrained from 
makinS an order under rule 30 solely upon the first ground. Or on the other hand 
he woiild have made the order solely upon that ground. His order, however, svliich 
is the only material ontlic basis of which we can properly consider the matter pves 
no indication that the District Magistrate would have been prepared to make it 
SnN upon the ground relating to public safety . In the circ^tanccs I agree with 
X bSen Sarkar and Hidayatullah that the order of detention ^nnot be smta.n- 
I have not referred to any decisions because they have already been dealt nith 
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Mly mthejadgmcntsBfmy tomtdbrtArtft In toKffllt. therefore. I nllow the 

petition and direct that Dr Lohia be set at liberty 

OWJER OF THE COURT —In View of the majority opmiOn, WC allow the 
petition and order that the petitioner be set at liberty 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Peiseot — K Soeba Rao, M HmAVATtiliAii Ajro R S Baohawat, JJ. 
S Rama Iyer (deceased) thereafter Ins hens and legal ^ 

representatives " 


Sundarcsa Ponnapoondar 


Respondent 

C,dtM TmM, /w«lm At (JTJT./ 1955), on™ 6 E-tomo™! ,f HtEi 

Cort-Poen S. .sOtfot n'dil-t-i •/ (dal « pnna afflnv n ».l « o.lMn»s 
i™«l) •«! n/wne sfjlaslin— //toll' " i» m-ns 

CodfVsoAnWtlPs/lSOa) now. I15-J<ee< . 

mere the TribuA .1 roord Aimaray that the appi.eaot wa, not a enlltvatnig tenant of the 
oondent and on such a (ind.ng dechned to eiercne thejutnd.ctton vetted .n it by net.on 3 (3) of the 
-r^esort*. Prrti.>t^ion Art iQ<i«i todrterininc the correct rent due to the landlord 


Jiadras Culuvalins Tenant* Protection Art 1955 todrterminc the correct rent due 1. 

(respondent) by the applicant the High Court had power to enquire into the correctncB of this deci 

Sion and on finding that the tenancy ousted and the Tribunal had erroneously refused to exercise 
the junsdicuon voted m itby kcuoo 3 (3) the High Court could set aside the decision under sub-secoon 
/« of section 1 15 of the Code of Civil Procedure read with seeuon 6-B of the Cultivating Tenants 
^tection Act The H gb Court can on a review of the entire evidence come to the conclusion that 
the sppheant-was a euluvaong tenant and grant relief accordingly 

Appeal by Speaal Leave from the Judgment and Order, dated the 27th 
March, 1959, of the Madras High Court m C.RP No 1282 of 1958 
R Ganapathy Iyer, Advocate, for Appellants 
R ThtagaTajan, Advocate, for Respondent 
The Judgment of the Court was debvered by 

Backavoal, J — On 24th Apnl, 1958, the respondent claunmg to be the cultivat- 
ing tenant of the appellant in respect of certam lands in Manapparavai vattam, 
Nannilam taluk deposited Rs 462 as rent for 1367 fash m the Revenue Court (the 
CJourt of the Revenue Divisional Officer), Tanjore, under section 3 (3) of the Madras 
Cultivatmg Tenants Protection Act, 1955 (Madras Act XXV of 1955) and filed 
an application before the Court praymg fora declaration that the amount deposited 
Tcprescntcd the correct amount of rent due from him The appellant denied that 
the respondent was his cultivating tenant OnSlstJuly, 1958, the Revenue Court, 
Tanjore held that the respondent was not a cultivating tenant of the appellant and 
could not claim the benefit of section 3 (3) and dismissed the application The 
respondent filed a petition in revision before the Madras High Court under section 
6 B of the Act read with section 1 15 of the Code of Cml Procedure The High 
Court came to the conclusion that the respondent was a cultivating tenant of the 
appellant and by its order dated 27th March, 1959, allowed the revision petition 
and declared that the amount deposited by the respondent represented the correct 
amoimt due from him to the appellant The appellant noW appeab to this Court by 
Special Leave. ^ 

Counsel for the appellant submitted that the finding of the Revenue Court 
that the respondent was not a cultivating tenant was a finding of fact and the 
High Court had no junsdiction to set it aside on revision On the other hand. 
Counsel for the respondent submitted that the finding was in respect of a collateral 
fact upon the existence of which the jurisdiction of the Revenue Court under section 
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3 .( 3 ) depende4 and’,the High. Court had ampletpowertx). revise thefinding under 
section 6-B of the Act. Section-6-B is in -these .terms : , -r, . . - , 

“ The jRevenue Divisional OSicer.shall be deemed to be a Court subordinate to the High Court 
for the purposes of section 115 ofthd Code of Civil Procedure, 1908 (Central Act V of 1908), and his 
orders shall be liable to revision by the High Court under 'the provisions of that section. ” 

‘ - Section 6-B empowers the High Court to revise the decision of the Revenue 
Divisional Officer under section 115 of the Code of Civil Procedure, and for the pur- 
poses of the section, the Officer is deemed to be a subordinate Court. Section 115 
is in these terms : 

“ The High Court may call for the record of any case which has been decided by any Court sub- 
ordinate to such High Coiurt and in which no appeal lies thereto, and if such subordinate 'Court 
appears — 

(fl) to have exercised a jurisdiction not vested in it by law, or 
(i) to have failed to exercise a jurisdiction so vested, or 

(e) to have acted in the exercise of its jurisdiction illegaUy or with material irregularity, 
the High Court may make such order in the case as it thinks fit. ” ti‘. 

In the present case, no question of revision under sub-section (^)' of section 115 
arises, and we are concerned only with the power of revision undeT'Silb'-sections {a) 
and {b) of section 115. Sub-section {a) empowers the High Court to correct an 
erroneous assumption of jurisdiction ; sub-section [b) empowers it to correct an 
erroneous refusal of jurisdiction. The decision of the subordinate Court on all 
questions of law and fact not touching its jurisdiction is final and however erroneous 
such a decision may be, it is not revisable under sub-sections (a) and {b) of section 
115. On the other hand, if by an erroneous decision on a question of fact or law 
touching its jurisdiction, e.g., on a preliminary fact upon the existence or which its 
jurisdiction depends, the subordinate Court assmnes a jurisdiction not vested in it 
by law or faik to exercise a jurisdiction so vested, its decision is not final, and is sub- 
ject to review by the High Court in its revisional jurisdiction under sub-sections (a) 
and (i) of section 115. The question is, on which side of the line the present case 
lies, and whether the decision of the Revenue Divisional Officer that the respondent 
is not a cultivating tenant of the appellant is subject to review by the High Court 
in its revkional jurisdiction. The Revenue Divisional Officer is an inferior Court 
of limited jurisdiction functioning under the Madras Cultivating Tenants Protection 
Act, 1955. To ascertain the limit and extent of its jurisdiction, we must examine 
the provisions of the Act. 

The Act came into force on 27th September, 1955, and was amended from time 
to time. Originally, the Act was temporary, recently it has been made permanent. 
The Act was passed for the protection of certain cultivating tenants from eviction. 

’ Section 2 defines, inter alia, ‘ cultivating tenant ’ and ‘ landlord ‘ Cultivating 
tenant ’ is a person who carries on personal cultivation on the land under a tenancy 
agreement, express or implied, and includes any person who continues in possession 
of the land after determination of the tenancy agreement and the heirs of such person. 
“ Landlord ” means the person entitled to evict the cultivating tenant from his hold- 
ing or a part of it. • Section 3(1) protects the cultivating tenant from eviction at the 
instance of the landlord whether in execution of a decree or order of Court or other- 
wise. Section 3 (2) sets out the grounds of eviction, and if one of these grounds is 
made out, the protection from eviction given by section 3 (1) is taken away. Section 
3 (3) enables Ac cultivating tenant to deposit the rent in Court. Section 3 (3) (b) 
requires Ae Court to “ cause notice of the deposit to be issued to the landlord and 
determine, after a summary enquiry, wheAcr Ae amount deposited represents Ac 
correct amount of rent due from the cultivating tenant ”. Tire expression “ Court ” 
in section 3 (3) means Ae Court which passed -Ae decree for order for eviction, 
or where Acre is no such decree or order, Ac Revenue Divisional Officer. The Act 
also vests jinisdiction in the Revenue Divisional Officer to entertain and decide an 
application by the landlord for eviction of a cultivating tenant — section 3 (4), ari 
application by cultivating tenants evicted before and after Ac commencement of 
Ac Act for restoration of possession — sections 4 (1) and 4 (5), an application by Ac 
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landlord for the resumption of land for pcisonal cultivation— section 4 A (1), an 
appheauon by the cultivating tenant for restoration of possession from a landlord 
so rcsuimng possession— section 4 A (2), appUcations for resumption of pOTScssion 
by the landlord from his cultivatmg tenant and by the cultivating tenant from his 
sub-tenant provided the applicant was a member of the Armed 
4-AA (2) and 4 AA(3) On receipt of any Application under sections 3 (4), 4 (I;, 

4 (5), 4-A (1), 4-A (2), 4 AA (2) and 4 AA (3) the Revenue Divisional Officer is 
required to hold a summary enquiry mto the matter and pass necessary ord^ after 
giving a reasonable opportunity to the landlord and the tenant to make their re 
presentations Section 4 B empowers the Rexenue Divisional Officer in the case 
of any tenancy to impose a penalty on the landlord or the cultivating tenant for his 
refusal to sign or failure to lodge a lease deed m accordance with its provistoos 
Section 6 provides that no Civil Court shall, omept to the extent specified m se«ion 
3(3), have jurisdiction m respect of any matter which the Revenue Divisional Officer 
IS empowered by or under the Act to detenmne, or shall grant an mjunction in res- 
pect of any action taken or to be taken under such power Section 6 A requires 
the Civil Court to transfo to the Revenue Divisional Officer any suit for possession 
or mjunction m relation to any land pending before it jf it is satisfied that the 
defendant is a cultix'atmg tenant We have already noticed section 6 B xvhich 
confers powers of revision on the High Court Section 7 gives the State Govern 
ment the power to make Rules 

The Act gives generous protection to cultivating tenants from eviction, and 
severely restricts the right of landlords to resume possession of their land from their 
cultivatmg tenants In case of disputes bctweci the landlord and the cultivatmg 
tenant, the Revenue Divisional Officer is authorised to entertam and decide appli 
cations by the Undofd for eviction and resumption of possession and by the cultivat 
mg tenant for restorauon of possession and to impose penalties on the landlord or 
the tenant for infraction ofsecuon 4-B To attract the junsdiction of the Revenue 
Divisional Officer, there must be a dispute between a landlord and cultivating tenant 
The existence of the relation of landlord and cultivatmg tenant between the con 
tendmg parties is the essential condition for the assumption of juijsdiction by the 
Revenue Divisional Officer m all proceedm^ under the Act The Tribunal can 
exerciseitsjunsdictionimderthcActonlyifsuchrclalionship exists If the juris- 
diction of the Tribunal is challenged, it must enquire into the existence of the pre- 
hmmary fact and decide if it has jurisdiction But its decision on the existence of 
this preliminary fact is not final, such a decision is subject to review by the High 
Court m Its rcvisional jurisdicUon imder section 6-B The enquiry by the Tnbunal 
IS summary, there is no provision for appeal from its decuion and the legislature 
could not hate mtended that its decision on tbn preliminary feet mvolvmg a question 
of title would be final and not sul^cct to the ovcmdmg powers of revision by the 
H gh Court 

It the present case, the Tnbunal found that the respondent was not the culti- 
vatmg tenant of the appellant and on such finding declmed to exercise the jurisdic- 
tion vested in it by section 3 (3) to determme the correct amount of rent due by 
the respondent to the appellant The Hi^ Court had power to enquire mto the 
correctness of this decision and on findmg that the tenancy existed and the Tribunal 
had erroneously refused to exercise the junsdiction vested m it by section 3 (3), 
the High Court could set aside the decision under sub-section (j) of section 115 
of the Code read with section 6 B of the Act On a review of the entire oral and 
documentary evidence, the High Court found that the respondent isns the culti 
vatmg tenant of the appellant Jt is not shown that this findmg is erroneous 
We see no reason for interfering with the decision of the High Court 

The appeal is dismissed- There will be no order as to costs 

K.S 


Appidl dismustd 
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(Civil Appellate Jurisdiction.) 

PsESEpiT ; — ^P. B. GajejtoragadkaRj Chief Justice, K. N. Wajjchoo, 
M. HroAYATULLAH AND V. RaMASWAMI, JJ. 

Kedar Pandey (in botli the Appeals) . , Appellant* 

V. 

Narain Bikram Sah (in both the Appeals) . . Respondent. 

Constitution of India (1950), Articles 5 and 173 — Domicile of origin and domicile of choice — Difference 
between — Domicile of choice — Acquisition of — Requisites — Proof —Relevant facts. 

The law attributes to every person at birth a domicile which is called a domicile of origin. This 
domicile may be changed and a new domicile, which is called a domicile of choice, acquired ; but 
the two kinds of domicile differ in one respect. The domicile of origin is received by operation of 
law at birth : the domicile of choice is acquired later by the actual removal of an individual to another 
country accompanied by his animus manendi. The domicile of origin is determined by the domicile, 
at the time of the child’s b rth, of that person upon whom he is legally dependent. A legitimate 
child bom ip a wedlock to a living father receives the donucile of the father at the time of the birth ; 
a posthumous legitimate child receives that of the mother at that time. As regards change of domicile 
any person not under disability may at any time change his existing domicile and acquire for himself a 
domicile of choice by the fact of res ding in a country other than that of his domicile of origin 'vith 
the intention of cojitinuing to reside there indefinitely. For this purpose residence is a mere physical 
fact and means no more than personal presence in a locality, regarded apart from any of the circums- 
tances attending it. If this physical fact is accompanied by the reqmred state of mind, neither its 
character nor its duration is in any way material. The state of mind, or animus manendi, which is 
tcq'iured demands that the person whose domicile is the object of the inquiry should have formed a fixed 
and settled purpose of making his principal or sole permanent home in the country of residence, oi^ 
in effect, he should have formed a deliberate intention to settle there. It is also well-established that 
Ihe onus of proving that a domicile has been chosen in substitution for the domicile of origin lies upon 
those who assert that the domicile of origin has been lost. The domicile of origin continues unless a 
fixed and settled intention of abandoning the first domicile and acqiuring another as the sole domicile 
is clearly shown- 

Thus, the only intention required for a proof of a change of domicile is an intention of permanent 
residence. In other words, what is required to be established is that the person who is alleged to have 
changed his domicile of origin has voluntarily fixed the habitation of himself and his family, in the 
new country not for a mere special or temporary purpose, but with a present intention of making it 
his permanent home. 

Udny V. Udny, L.R. 1 H.L. Sc. 441 and Doucet v. Geoghegan, L.R. 9 Ch. Div. 441, Relied on. 

For the determination of the question of dcmicilc of a person at a particular time, the corns' 
of his conduct and the facts and circumstances before and after that time are relevant. 

In re Grove Voucher v. The Solicitor to the Treasury, (18B9) L.R. 40 Gh. D. 216, Relied on. 

V^ere the election of the respondent to the Bihar Legislative Assembly was challenged on the 
ground that he was not a citizen of India ; 

Aid, assuming that the respondent had his domicile of origin in Nepal, the events and circums- 
tances of his life clearly showed that he had settled down in India with the intention of permanently 
establishing himself and his family in India and so had acquired a donutale of choice in Indian 
territory when Article 5 of the Cons'titution of India came into force and as it was established that 
he was ordinarily resident in India for 5 years immediately preceding the commencement of the 
Constitution of India, be was a citizen of India at the time ofhis election and as such was duly qualified 
for being elected to the Bihar Legislative Assembly. 

Appeals from the Judgment and Decree, dated 26th March, 1964, of tlie Patna 
High Court in Election Appeak Nos. 8 and 10 of 1963, 


•G.As, Nos. 976 and 977 of 1964. 


15ili April, 1965 .. 
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C B Agarwala, Senior Advocate, {Jagdtsh Panity, Chxnia Subbarao, M Raja- 
gopalan and B P JAa, Advocates, with him), for Appellant (m both the Appeals) 

K P Varna and D Goburdhany Advocates, for Respondent (m both the 
Appeab) 

The Judgment of the Court was delivered by 

Ramaswamt, J —Both these appeals arc brought by certificate against the 
judgment and decree of the High Court of Judicature at Patna dated 26th March,. 
1964, pronounced m Election Appeab r«os 8 and 10 of 1963 

The appellant — Kedar Pandey and the respondent — Narain Bihram Sah (here- 
inafter called Narain Raja) were the contesting candidates ih the year 1962 on behalf 
of the Congress and Swaiantra Party respectively for the election to Bihar Legislative 
Assembly from Ramnagar Constituency in the district of Champaran The nomi- 
nation papers of the appellant and the respondent and two others — Parmeshwar 
Prasad Roy and Suleman Khan — ^were accepted by the Returning Officer without 
any objection on 22nd January, 1962 Later on the two candidates — ^Parmeshwar 
Prasad Roy and Suleman Khan — withdrew their candidature After the poll 
the respondent, Naram Raja was declared elected as member of the Bihar Legisla- 
tive Assemhly by majority of valid votes On 1 llh April 1962, Kedar Pandey filed 
an election petition challenging the election of the respondent It was alleged by 
Kedar Pandey that the respondent was not duly qualified under Article 173 of the 
Constitution of India to be a candidate for election as he was not a citizen of India 
According to Kedar Pandey the respondent, his parents and grand parents were 
all bom in Nepal and, therefore, on the date of the election, the respondent— Naram. 
lUja— was rot qualified to be chosen to fill the Assembly seat for which he had been 
declared to have been elected Accordmg to Kedar Pandey the respondent was 
related to the Royal family of Nepal and the father of the respondent— Rama Raja— 
owned about 43 bighas of land and a house of Barewa m Nepal m which the res- 
pondent bad a share along with his three other brothers The election petition 
was contested by the respondent who said that be was an Indian citizen and there 
was no disqualification incurred under Article 173 of the Constitution The further 
case of the respondent was that he had lived in India since his birth and that he was 
a resident of Ramnagar in the distnet of Champaran and not of Barewa in Nepal 
The respondent claimed that he was bom in Banaras and not at Barewa 

Upon these nval contentions it was held by the Tribunal that the respondent — 
Naram Raja — ^was not a citizen of India and, therefore, was not qualified under 
Article 173 of the Constitution for being chosen to fill a seat in the Bihar Legis- 
lative Assembly The Tnbimal, therrforc, declared that the election of the res- 
pondent was void But the Tribunal refused to make a declaration that Kedar 
Pandey was entitled to be elected to Bihar Legislative Assembly for that consti- 
tuency Both the appellant and the respondent preferred separate appeals against 
the jiwlgrflent of the Election Tribunal to the High Court of Judicature at Patna 
The High Court m appeal set aside the judgment of the Tribunal and upheld the 
election of the respondent — ^NaramRaja TTic High Court found, on cxammation 
of the evidence, that Naram Raja, the respondent before us was bom in Banaras 
on 10th October, 1918, and that the respondent was Lvmg in India firom 1939 right 
upto 1949 and even thereafter The High Court fiirther found that loi^ bclbrc the 
year 1949 Naram Raja had acquired a domicile of choice in Indian territory and, 
therefore acquired the statuts of a atizen of India both under Article 5 {a) and (f) 
of the Constitution On these findu^ the Hi^ Court took the view that Naram 
Raja was duly qualified for bemg elected to the Bihar Legislative Assembly and the 
election petition filed by the appellant — Kedar Pandey— should be dismissed. 

The mam question arising for decision in this case is whether the H^ Court 
was right in its conclusion that the respondent — ^Naram Raja — was a citizen of 
India under Article 5 of the Constitution of India on the material date. 
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The history of the family of Narain Raja is closely connected with the history 
of Ramnagar estate. It appears that Ramnagar estate in the district of Ghamparan 
in Bihar originally belonged to Shri Prahlad Sen after whose death the estate came 
into the possession of Shri Mohan Vikarm Sah, popularly known as Mohan Raja. 
After the death of Mohan Raja the estate came into the possession of Rani Ghhatra 
Kumari Devi, the widow of Mohan Raja and after the death of Rani Chhatra 
Kumari Devi, the estate came into the possession of Rama Raja alias Mohan Bikram 
Sah, the father of the respondent — ^Narain Raja. It is in evidence that the daughter 
of Prahlad Sen was married to Shri Birendra Vikram Sah, the father of Mohan 
Raja. Mohan Raja died without any male issue but during his lifetime he had 
adopted Rama Raja, the father of the respondent and by virtue of a will executed 
by Mohan Raja in the year 1904 in favour of his wife Rahi Chhatra Kumari Devi 
the Rani became entitled to the Ramnagar estate on the death of Mohan Raja 
(which took place in 1912), in preference to the adopted son Rama Raja since the 
properties belonged to Mohan Raja in his absolute right and not as ancestral pro- 
perties. After the death of Rani Chhatra Kumari Devi in 1937 Rama Raja came 
into the possession of the Ramnagar estate. In the year 1923 Rani Chhatra Kumari 
Devi had filed R.S. No. 4 of 1923 against Rama Raja in the Court of Sub-Judge, 
Motihari with regard to a village which Rama Raja held in Ramnagar estate on 
the basis of a Sadhwa Patwa lease. Rama Raja in turn filed T. S. No. 34 of 1924 
in the Court of Subordinate Judge of Motihari against Rani Chhatra Kumari Devi 
and others claiming title to Ramnagar estate and for possession of the same on the 
basis of his adoption by Mohan Raja. The Title Suit and the Rent Suit were heard 
together by the Additional Sub-Judge, Motihari who by his judgment, dated 18th 
August, 1927 decreed the Title Suit filed by Rama Raja and dismissed the Rent Suit 
filed by Rani Chhatra Kumari Devi. There was an appeal to the High Court of 
Patna which dismissed the appeal. Against the judgment of tne High Court 
appeals were taken to the Judicial Committee of the Privy Council. The appeal was 
decided in favour of Rani Chhatra Kumari Devi and the result was that the Title 
Suit filed by Rama Raja was dismissed and Rent Suit filed by Rani Chhatra Kumari 
Devi was decreed. In the course of judgment the Judicial Committee did not dis- 
turb the finding of the trial Court that RsSna Raja was an adopted son of Shri Mohan 
Vikram Sah alias Mohan Raja and accepted that finding as correct, but tne Judicial 
Committee held that Ramnagar estate was not the ancestral property of Mohan 
Raja, but he got that property by inheritance, he being the daughter’s son of Prahlad 
Sen, the original proprietor of that estate. In view of this circumstance, the Judicial 
Comnuttee held that though Rama Raja was the adopted son of Mohan Raja, 
Rama Raja was not entitled to the estate in view of the will e.xecuted by Mohan 
Raja in favour of Rani Chhatra Kumari Devi in the year 1904, It appears that in 
the year 1927 Rama Raja had taken possession of Ramnagar estate and got his 
name registered in Register D and remained in possession tiU the year 1931 wheii 
he lost the suit in Privy Council. After tlie decision of Privy Council I^ni 
Chhatra Kumari Devi again came into possession of Ramnagar estate and continue 
ed to remain in possession till she died in 1937. It is in evidence that after the death 
of Rani Chhatra Kumari Devi', Rama Raja obtained possession of Ramnagar estate 
and continued to remain in possession thereof from 1937 till 1947, the year of his 
death. There is evidence that Rama Raja died in Bombay and his dead-body was 
cremated in Banaras. 

It is also in evidence that during the lifetime of Rama Raja there ^vas a parti- 
tion suit in the year 1942 — ^No.40ofl942 — ^forthe partition ofthe properties of the 
Ramnagar estate among Rama Raja and his sons including the respondent. This 
suit was filed on 29th September, 1942 in the Court of the Subordinate Judge at 
Motihari. A preliminary decree — Exhibit 1 (2)-rwas passed on I6th April, l^"!^ 
on compromise and the final decree — Exhibit 1 (1) — in the suit was passed on 22nd 
May, 1944. From the two decrees it appears tliat Ranmagar estate was comprised 
of extensive properties including zamindari interest in a large nrunber of villages and 
the estate had an extensive area of Bakasht lands. By the said partition the estate 
was drvidedamong the cp-sharers but certain prcmcrtics including forests in the estate 
were left joint. ' ' ■ 

scj— 75 
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On behalf of the appellant Mr Aggarwala put forward the argument that the 
High Court was not justified in holdmg that Narain Raja was bom m Banaras 
m the year 1918 According to the case of the appellant Narain Raja was bom 
at a place called Barcwa m Nepal In order to prove his case the appellant examin- 
ed two witnesses — Sheonath Tcwan (P W 18) and N D Pathak (PW 15) The 
High Court held that their evidence was not acceptable There was also a plaint 
(Exhibit 8) produced on behalf of the appellant to show that Narain Raja was bom 
at Barcwa This plaint was apparently filed m a suit brought by the respondent 
for the realisation of money advanced by the respondent’s mother to one Babula 
Sah The place of birth of the respondent is mentioned m this plaint as Barcwa 
Durbar The High Court did not attach importance to Exhibit 8 because it took 
the View that the description of the place ofbirth given m the document was only 
for the purpose of htigation It further appears from Exhibit 8 that jt was not 
signed by the respondent but by one Subbfen Mian Jolaha described as ‘ Agent ’ 
On behalf of the respondent R.W 9 — G S Prasad was examined to prove that 
Naram Raja was bom at Banaras The High Court accepted the evidence of this 
witness and also of the respondent hunsclf on this pomt It was submitted by Mr 
Aggarwala that there were two circumstances which indicate that the respondent 
could not have been bom at Banaras In the first place, it was pointed out the 
municipal registers of Banaras for the year 1918 — Exhibit 2 senes — did not mention 
the birth of the respondent It was explained on behalf of the respondent that the 
house at Mamurganj in which the respondent was bom was not included within 
the limits of the municipality in the year 1918 , and that the omission of the birth 
of the respondent in the muiucipal registers was, therefore, of no significance It 
was contended on behalf of the appellant that there was litigation with regard to 
properties of Ramnagar estate between the respondent’s father and Rani Chhatra 
Kumaa Dtfvz and therefore the evidence ofPW G S Pratad that Rams Raja 
was living with Rant Chhatra Kuman Devi at Ramnagar even during her lifetime 
■cannot be accepted as true It was, therefore, suggested that it was highly 
improbable that Naram Raja should have been born at Banaras m the year 1918, 
as alleged, m the house belonging to Ramnagar estate We do not however think 
It necessary to express any concluded opmion on this question of fact but proceed 
to decide the case on the assumption that Naram Raja was not bom m the territory 
of India in the year 1918 The reason is that the place ofbirth of Naram Raja 
has lost Its importance m this case m view of the concurrent findings of both the 
High Court and the Tribunal that for a period of 5 years preceding the commence- 
ment of the Constitution Naram Raja was ordinarily resident in the territory of 
India Therefore the requirement of Article 5 (<r) of the Constitution is fulfilled 
Mr Aggarwalaon behalf ofthe appellant did not challenge this findmg ofthe High 
Court It 13, therefore, manifest that the requirement of Article 5 (c) of the Consti- 
tution has been established and the only question remaining for consideration is 
the question whether Naram Raja had Jus domicile in the territory of India at the 
material time 


Upon ttiis question it svas argued before the High Court on behalf of 
the respondent that the domiale of origin of Mohan Raja may have been m Nepal 
but he had acquued a domicile of choice m India after inheriting Ramnagar Raj 
from his maternal grandfather Prahlad Sen It was said that Mohan Raja had 
settled down m India and had mamed all his 4 Ranis m Ramnagar It was argued, 
therefore, that at the time when Mohan Raja had adopted Rama Raja in 1903 
Mohan Raja’s domicile of choice was India It was said that by adoption in 1903 
Rama Raja became Mohan Raja’s son and by fiction it must be taken that Rama 
Raja’s domicile was India as if he was Median Raja’s son It was contended in 
the altcmauve that whatever may have been Rama Raja’s domicle before 1937 
when Ram Chhatra Kuman Dcvi died, Rama Raja acquired a domicile of choice 
m India when he came to India on the death of Ram Chhatra Kuman Devj It 
was also stated on behalf of the respondent that Rama Raja remained m possession 
of the Ramnagar estate until his death in 1947 The High Court, however, held, 
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upon examination of the evidence that there was no material on the record to decide 

question of Mohan Raja’s domicile. It was also held by the High Court that 
it was not possible to ascertain from the evidence whether there was any intention 
of Rama Raja to settle down in India and make it his permanent home. In any 
event, Narain Raja was bom in the year 1918 and unless the domicile of Rama 
Raja in 1918 was ascertained the domicile of origin of Narain Raja will remain 
unknown. The High Court, therefore, proceeded upon the assumption that Narain 
Raja bad his domicile of origin in Nepal and examined the evidence to find out 
whether Narain Raja had deliberately chosen the domicile of choice in India in 
substitution for the domicile of origin. 

The crucial question for determination in this case, therefore, is whether Narain 
Raja had acquired the domicile of choice in India. 

. The law on the topic is well established but the difficulty is found in its appli- 
cation to varying combination of circumstances in each case. The law attributes 
to every person at birth a domicile which is called a domicile of origin. This 
domicile may be changed, and a new domicile, which is called a domicile of choice, 
acquired ; but the two kinds of domicile differ in one respect. The domicile of 
origin is received by operation 'of law at birth ; the domicile of choice is acquired 
later by the actual removal of an individual to another country accompanied by his 
animus manendi. The domicile of origin is determined by the domicile, at the time 
of the child’s birth, of that person upon whom he is legally dependent. A legiti- 
mate child born in a wedlock to a living father receives the domicle of the father, 
at the time of the birth ; a posthumous legitimate child receives that of the mother 
at that time. As regards change of domicile, any person not under disability may 
at any time change his existing domicile and acquire for himself a domicile of choice 
by the fact of residing in a country other than that of his domicile of origin with 
the intention of continuing to reside there indefinitely. For this purpose residence 
is a mere physical fact, and means no more than personal presence in a locality, 
regarded apart from any of the circumstances attending if If this physical fact is 
accompanied by the required state of mind, neither its character nor its duration 
is in any way material. The state of mind, or animus manendi, which is required 
demands that the person whose domicile is the object of the inquiry should have 
formed a fixed and settled purpose of making his principal or sole permanent home 
in the country of residence, or, in effect, he should have formed a defiberate intention 
to settle there. It is also well established that the onus of proving that a domicile 
has been chosen in substitution for the domicile of origin lies upon those who assert 
that the domicile of origin has been lost. The domicile of origin continues unless 
a fixed and settled intention of abandoning the first domicile and acquiring another 
as the sole domicile is clearly shown (See Winans v. Attorney-General^). In Munro v. 
Munro^ Lord Cottenham states the rule as follows ; 

“ The domicile of origin must prci-ail until the party has not only acquired another, hut has mani- 
fested and carried into execution an intention of abandoning his former domicile, and acquiring another 
as his sole domicile. To effect this abandonment of the domicile of origin, and susbstitute another in 
its place, it required animo el facto, that is, the choice of aplace, actual residence in the place then chosen, 
and that it should be the principal and permanent residence, the spot where he had placed larem 
reumgue ac fortimarum smrum summam. In iact, there must be both residence and intention. _ Residence 
alone has no effect, /isr se, though it may be most important as a ground from V’hich to infer intention.’’ 

In Aikman v. Aikman^, Lord Campbell has discussed tlic question of the effect on 
domicile of an intention to return to the native country, where such intention is 
attributable to an undefined and remote contingency. He said : 

“ If a man is settled in a-forcign country, engaged in some permanent pursuit requiring his resi- 
dence there, a mere intention to return to his native country on a doubtful contingency, svill not 
prevent such a residence in a foreign country from putting an end to his domicile of origin. But a 
residence in a foreign country for ple.osure, laivful or illicit, which residence nmy be changed at any 
moment, without the violation of any contract or any duty, and is accompamed by an intention of 
going back to reside in the place of birth, or the happening of an event which in thccoune of nature 
must speedily happen, cannot be considered as indicating the purpose to live and die abroad. 


1. L.R. 1904 A.G. 287. 

2. 7 Cl. & Fin. 876. 


3. 3 Mac. Q,. H.L.a, 8M. 
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On behalf oC the appellant -Mr Agganyala relied on the decision of Home 
of Lords in Moorhouse v, Lord'- in which it was held that m order to lo?e a domicile 
of ongm, and to acquire a new donucilc a man must intend qualenus m \lh exuere 
patnam and there must be a chaise of nationality, that is natural allegiance It is 
not enough for him to take a house in the new country, even with the probabihty 
and the belief that he may reimin there all the days of his life But the prmo-ple 
laid down m this case was discussed m Udny v Udny* which decision is the leading 
authority on what comtitutes a domicile of choice ^mg the place of a domicile of 
ongm It IS there pomted out by Lord Westbury that the cxpressiom used m 
Moorhouse V Lon/,* as to the intent exuere palrtam, arc calculated to mislead, 
and go beyond the question of domicile At page 458 Lord Westbury states . 

Domiale of choice is a conclusion or inference which the law derives from thefact ofa man fixing 
voluntarily hi* sole or chief res dence in a particular place with the intention of continuing to reside 
there for an unlimited time This is a desenption of the circu m s tan ces which create or constitute a 
domicile and not a definition of the term There must be res doicc freely chosen and not prescribed 
or d ctated by any external necessity such as the duties of office the demands of creditors orthcrehrf 
fromillness and it must be a residence fixed notloralimited period orpart cijarpurpose butgcncral 
and inde^te m its future contemplation It u mic that res dence ongmaUy temporary or intended 
for a lim ted period may afterwards become general and unlimi ted and in such a case so soon 
as the change of purpose oi anamu manendi can be inferred the fact of domicile is established 

In the next case — Doueel v Geoghegan* — the Court of Appeal decided that the 
testator had acquu-ed an English domicile and one of the mam facts relied on was 
that he had twice married m England in a manner not conformmg to the formalities 
which are required by the French Law for the legalisation of marriages of French- 
men m a foreign country James, L J stated as follows 

Both tus marriages were acts of unnuugatedscoundrelism, if be was not a domiciled Eogluhman 
He brought up his ch Idren in this country be made his will in tbu country professing to exercise 
testamentary rights wh ch he would not have ifhe bad not been a& Enghshmaji Then with respect 
to h s declarat ons what do they amount to * He is reported to have said that when he bad ciade 
his fortune he would go back to France A man who says that is like a man who expects to reach 
the horizon and finds ic at last no nearer than it was at the beginning of his journey Nothing can 
be imagined more lodefinice than such declarations They cannot outweigh the fiicu of the tautor’s 
life 

In our opimon the decisions of the English Courts m Udny v Udny^ and Douett v 
Geoghegan*, represent the correct law with regard to change of domicile of origin 
We are of the view thatthe only intention required for a proofofa change of domicile 
IS an mtention of permanent residence In other words, what is required to be 
established is that the person who is alleged to have changed his domicile of ongm 
has voluntarily fixed the habitation of himself and his family, m the new country 
not for a mere special or temporary purp<rte,but with a present intention of making 
It his permanent home 

Against this background of law we have to consider the facts m the present case 
for. wbnthrj; Nai^un. Bajji. bait kidia. •» hta ■pwnnmetfi Tefsiieirt-t 

with the intention of making a domicile of choice there In other words, the test 
IS whether Naram Raja had formed the fixed and settled purpose of making his 
home in India with the intention of cstablishmg himself and his family m India 

The foUowmg facts have been either admitted by the parties or found to be 
established m this case Naram Raja was educated m Calcutta from 1934 to 1938 
From the year 1938 onwards Naram Raja lived m Ramnagar After Rama Raja’s 
death m 1947 Naram Raja continued to live m Ramnagar, bemg m possession oF 
properties obtained by him under compromise m 1944 In the course of his state- 
ment Isaraiq deposed that his fadicr had built a palace in Ramnagar between 
1934 and 1911 and thereafter Naram Raja himself built a house at Ramnagar 
Before he had built his house, Naram Raja lived m his father’s palace There is 
the partition suit between Naram Raja and his brothers m the year 1942 &ihibits 
1 (2) and I (I) are the prclunmary and final decrees granted m that suit After 
the ]^rtition Naram Raja was looking after the properties which were Jeftjomt and 


1 lO-H.!- Gas 272 

2 L-U. I H.L. Sc. 441 


3 L. R 9 cai. Dnr 441 
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-was the managei- thereof. ' The e^itensive forest of Rainnagar estate vi^ere not jjafth 
tioned arid they had heen left joint. Narain Raja rised to mahe settlement ol the 
forests on behalf of the -Raj and pattas used to be execAited by him. -After partition, 
he arid his tvife acquired properties in the district Of Oiamparan, in Patna and in 
other places. l^Tarain Raja and his wife and children possessed 500 or 600 acres 
of land in the district of Champaran. Narain Raja managed these properties, 
from Ramnagar. He had also his house in Bettiah, Ghapra, Patna and Beririres. 
The forest settlements are supported by Exhibits X series, commencing from 1943 
and by Exhibit W of the year 1947. Then, there are registered pattas executed 
by Narain Raja of the year 1945. which are Exhibits W/3, W/4 and W/5. There 
are documents which prove acquisition of properties in the name of Narain Raja’s 
■wife — ^Exhibits F (1), F (2), F (3) and F (5). Exhibit F (4) shows the purchase of 11 
bighas and odd land at Patna by Narain Raja. It is also importantto notice that Narain 
Raja had obtained Indian Passport dated 23rd March, 1949 from Lucknow issued 
by the Governor-General of India and he is described in that Passport as Indian 
by birth and nationality and his address is given as Ramnagar of Champaran distnct. 
In the course of his evidence Narain Raja said that he had been to Barewa for the 
first time with his father when he was 10 or 12 years old. He also said that he 
had not gone to Barewa for ten years before 1963. 

The High Gourt considered that for the determination of the question of domicile 
of a person at a particular time the course of his conduct and the facts and circum- 
stances before and after that time are relevant. We consider that the view taken 
by the High Gourt on this point is correct and for considering the domicile of Narain 
Rnja on the date of coming into force of the Gonstitution of India his conduct and 
facts and circumstances subsequent to the time should also be taken into account. 
This view is borne out by the decision of the Ghancery Gourt in In re Grove'. Voucher v. 
The Solicitor to the Treasury^ in which the domicile of one Marc Thomegay in 1744 
was at issue and various facts and circumstances after 1744 were considered to be 
relevant. At page 242 of the report Lopes, L.J. has stated : 

“ The domicile of an independent person is constituted by the factum of residence in a country 
and the flnimui nwnjnifi, that is, the intention toresidein thatcountryforanindefiniteperiod. During 
the argmnent it was contended that the conduct and acts of Marc Thomegay subsequently to February, 
1744, at the time of the birth of Sarah were inadmissible as evidence of Marc Thomcgay’s intention 
to permanently reside in this country at that time. It was said that we must not regard such conduct 
and acts in determining what the state of Marc Thomegay’s mind rvas in February, 1 744. For 
myself I do not hesitate to say I was surprised at such a contention, it is opposed to all the rules of 
evidence, and all the authorities with which I am acquaint^, I have always understood the law to be 
that in order to determine a person’s intention at a given time, you may regard not only conduct and 
acts before and at the time, but also conduct and acts after the time, assigning to such conduct and 
acts their relative and proper sveight of cogency. The law, I thought, svas so well-established on that 
subject that I should not have thought it necessary to allude to this contention, unless I had understood 
that the propriety of admitting this evidence vfas somesvhat questioned by Lord Justice Fr>’, a view 
which I rather now gather from his judgment he has relinquished.” 

We are, therefore, of opinion that the conduct and activities of Narain Raja 
subsequent to the year 1949 are relevant but we shall decide the question of his 
domicile in this case mainly in the light of his conduct and activities prior to the 
year 1949. 

Reverting to the history of Narain Raja’s life from 1950 onwards it appears 
that he had married his wife in 1950. His wife belonged to Darkoti in Himachal 
Pradesh near Patiala. The marriage had taken place at Banaras. Narain Raja 
had a son and a daughter by that marriage and according to his evidence the 
daughter was born in Banaras and the son was bom in Bettiah. The daughter 
prosecutes her studies in Dehradun. In 1950 or 1951 Narain Raja had established 
a Sanskrit Vidyalaya in Ramnagar in the name of his mother called Prem Janani 
Sanskrit Vidyalaya. The story of Narain Raja’s political activities is as follows : 
There was a Union Board in Ramnagar before Gram Panchayats had come into 
c.xistcncc of which Narain Raja was .the Ghairman or President. After Gram 
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Panchayats were established the Union Board was abolished Narain Raja was a 
\oter m the Gram Panchayat and he was elected as the Vice President of the Union 
called GX> C M Union of Ramnagar For the General Elections held in 1952 
Karam Raja was a voter from Ramnagar Constituency In the General Election 
of 19o7 he stood as a candidate opposing Kedar Pandey Thereafter he became 
the President of the Bettiah Sub divisional Swatantra Party and then Vic" President 
of Champaran District Swatantra Party 

Taking all the events and cu-cumstanccs ofNarain Raja s life into account we 
are satisfied that lor^ before the end of 1949 which w the material time under Article 
5 of the Constitution, Naram Raja Jiad acquired a domicile of choice in India 
In other svords, Naram Raja had formed the deliberate intention of making India 
his home with the intention of permanently cstabhshmg himself and his family 
in India In our opinion, the requisite amtnus manendt has been proved and the 
findmg of the High Court is correct 

On behalf of the appellant Mr A^rwala suggested that there were two 
reasons to show that Naram Raja had no intention of making his domicile of choice 
in India Reference was made m this context to Exhibit 10 (c) which is a khatian 
prepared m I960 showmg certam properties standmg m the name of Naram Raja 
and his brothers m Nepal It was argued that Naram Raja had property m Nepal 
and 50 he could not have any mtcniion of hvmg m India permanently It is said 
by the respondent that the total area of land mentioned m the khatian was about 
43 bighas The case of Naram Raja is that the property had belonged to his natural 
grandmother named Kanchhi Maiya who had gifted the land to Rama Raja 
The land was the exclusive property ofRama Raja and after his death the property 
devolved upon his sons The case of Isarain Raja on this pomt is proved by a 
Sanad (Exhibit AA) In any event, we are not satisfied that the circumstance of 
Naiain Raja owning the property covered by Exhibit ) 0 (<r) can outweigh the fact 
that Naram Raja alone had extensive properties m India after the partition decree 
of the year 1944 

Itwasalsopointedoutonbchalfof theappcHant that Naram Raja, and before 
him Rama Raja had insisted upon designating themselves ‘ Sn 5 ” mdicating 
that they belonged to the Roy-al family of Nepal It was argued on behalf of the 
appellant that Naram Raja had clung tenaciously to the title of " Sn 5,’ thereby 
mdicatmg the intention of not rclmquishing the claim to the throne of Neoal 
if at any future date succession to the throne falls to a junior member of the family 
of the Rmg of Nepal We do not think there is any substance in this argument 
It IS Ukety that Naram Raja and his father Rama Raja had prefixed the title of 
‘ Sn 5 ’ to their names owing to the pnde of their ancestry and sentimental attach 
inenf to the tcsdittoml crefe and this circumstance has no bearing on the question 
of domicile Succession to throne of Nepal u governed fay the rule of primogeniture 
and It cannot be believed that as the second son of his lather, Naram Raja could 
ever hope to ascend to the throne of Nepal and we thmk it is unreasonable to suggest 
that he described himself as “ Sn 5 ’ with the mtention of keepmg alive his ties 
with Nepal There tvas evidence m this case that Naram Raja s elder brother 
Shiv Bikram Sah has left male issues 

For the reasons expressed we hold that Naram Raja had acquired domicile 
of ciioice m India when Article 5 of the Constitution came into force We have 
already referred to the findmg of the High Court that Naram Raja wa» ordinarily 
resident m India for 5 years immediately precedmg the tune when Article 5 of 
the Constitution came mto force It is manifest that the requu-emcnts of Article 
5 (c) of the Constitution are satisfied in this case and the High Court rightly reached 
the conclusion that Naram Raja was a citizen of India at the relevant time 

"VVe accordmgly dismiss both these appeals with costs one set. 

VK. " 


Appeals dismissed 
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■ THE SUPREME COURT OF INDIA. 

/ (Civil Appellate Jurisdiction.) . ‘ • 

Present : — ^A. K. Sarkar, J. R. Mudholkar and R. S. Baghawat, JJ. 
Radha Rani Bhargava ^ . . Appellant* 

Hanuman Prasad Bhargava (deceased) and after him by his legal 

representatives and others . . Responden is. 

Hindu Succession Act {XXX of 1956), sections 14, 15 and 16 — Alienation by Hindu female before Hindu 
Succession Act cams into force — Suit for declaration that alienation is not binding on reversioners — Maintainability 
after the coming into force of the Hindu Succession Act. 

Constitution of India (1950), Article 133 — Appeal to Supreme Court — Person dead at the time of filing of 
petition of appeal impleaded as one of Ike respondents — Petition of appeal if a nullity. 

Civil Procedure Code {V q/' 1908), Order 22, rule g — Suit by reversioner in a representative capacity 
for declaration that alienation made by a Hindu widow is void b^ond her lifetime — Widow added as defendant 
along with the alienees — Death of widow pending suit or pending appeal in suit — Legal representatives of widow 
necessary parties. 

Section 14 of the Hindu Succession Act (XXX of 1956), docs not apply to properties in thg 
possession of alienees under an alienation made by a Hindu female limited owner before the Hindu 
Succession Actcameintoforce,andinrespectofsuchpropertiessections 14, 15 and 16 do not abolish, 
the reversioners and reversionary rights. Hence it is open to a reversioner to maintain a suit for a 
declaration that an alienation made by a KGndu female limited owner before the coming into force 
of the Hindu Succession Act rvas svithout legal necessity and is not binding on the reversioners even 
after the coming into force of the Hindu Succession Act. 

Where in an appeal to the Supreme Court a person who died before the filing of the petition of 
appeal is impleaded among others as a party repondent, the petition of appeal would not be a nu.llity 
The appeal may proceed against the other respondents on the footing that the dead person was not a 
party to the appeal. 

In the case of an alienation by a Hindu tvidow tvithout legal necessity, the reversioners are not 
bound to institute a declaratory suit for a declaration that the alienation is not binding on them during 
the lifetime of the widow. They could wait until her death and then sue the alienee for possession of 
the alienated property treating the alienation as a nullity without the intervention of any Court. 
To such a suit by the reversioners for possession of the property after the death of the widow, the heirs 
of the widosv arc not necessary parties. The reversioners could claim no relief against the heirs of 
the widow and could effectively obtain the relief claimed against the alienee in their absence. Instead 
of waiting until her death, the next reversioner as representing all the reversioners of the last full owner 
could institute a suit against the alienee for a declaration that the alienation was without legal necessity 
and was void beyond her lifetime. The widow is usually added as a party defendant to such a suit- 
The widow is certainly a proper party ; and whether or not she is a necessary party to the suit there 
Can be no doubt that in the case of the death of the widow' during the pendency of the declaratory 
suit, the heirs of the widow arc not necessary parties to the suit. Though the widow is joined as 
a party Jto the suit, no relief is claimed against her personally. On the death of the widow, the 
entire estate of the last full owner is represented by the plaintiff suing in a representative capacity 
on behalf of all the reversioners, and the plaintiff can get effective relief against the alienee in the 
absence of the heirs of the widow’. In view of the fact that on the death of the widow, the reversioners 
become entitled to possession of the property, in a proper case leave may be obtained to amend the 
plaint in the declaratory suit by adding all the res’ersioners as plaintifis and by including in the plaint a 
prayer for possession of the property. Ifthe plaint is amended and thesuit is converted into onefor 
possession of the property, clearly the heirs of the widow would not he necessary parties to the suit. 
Tire fact that the plaint is not amended makes no difference. The plaintiffis entitled to continue the 
declaratory suit without joining the heirs of the widow as parties to the suit. 

As the reversioners w’crc not entitled to the possession of the property at the time of the institution 

of the suits, the next reversioner could then sue fora bafcdcclaraUon and the proviso to section 42 

of tire Specific Relief Act, 1877 would not constitute a bar to the suit. Tlic declaratory suit does not 
become defective because during the pendency of the suit, the reversioners become entitled to further 
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rtlirf The next revenioner li tatitlcd to die ^fcdiratoiy <uit , but m the absence of an 

sanendment of the plamt, a decree forpoaeasion of tie property cannot ^ passed in the suit and if 
the reversionenare to get eny real benc6t they must institute a xuit for possession of the property 
-within the period of limitation 

The position would not b^altered where the nut for a declaration that an alienation made by a 

Hindu widow was void beyond the lifetime of the widow is dismissed by the High Court on appeal 

from a decree of the trial Court and during the pendency of an appeal to the Supreme Court from the 
decision of the ICgh Court the widow dies and the appeal against her abates In such a case failure 
to implead the hei« of the widow would not render the appeal defective 

Appeal from the Judgment and Decree dated 25th September, 1957 of the 
Allahabad High Court m First Appeal No 232 of 1942 

Ji'cmmt Lai, Advocate, for Appellant 

g 7 * jDesat, Senior Advocate (Ram»sfaodr Katk and S JV Andley, Advocates 
of Mis Rajinder J/arain & Co , vnth hun), for Respondents Nos 1 and 3 
M V Gosviamt, Advocate, for Respondents Nos 2 and 4. 

S Murlky and B P Mahishwart Advocates for Resoondent No 5 
The Judgment of the Court was delivered by 

Bachauat, J — One Kalyan Singh died sonless m the year 1918 leaving Jnm 
surviving his widow, Mst Bhagwat and two daughters, Mst Indrawati and 
IVfct l^dh^Ram By a deed dated lOih October, 1919 Mst Bhagwati alienated 
her husband’s estate m favour of certain alienees On 23rd October, 1931, 
]^t Indrawati suing m a representative capacity on behalf of the reversioners to 
the estate of Kalyan Singh, mstituted the suit in the Court of the. Additional Civil 
Judge of Mathura, out of which this appeal arises, impleading the alienees as also 
Mst Bhagwati and Mit Radha Ram as defendants and claimmg a declaration 
that the alienation was null and void against the subsequent heirs of Kalyan Singh 
and that on the death of Mst Bhagwati, his next heirs would be'entitled to get posses- 
sion of the alienated properties On 12th Au^st, 1941, the trial Judge decreed 
the suit and granted a declaration that the alienation “ is void beyond the lifetime 
ofMst Bhagwati and docs not bind the reversioners, who would be entitled after 
the death of Mst Bhagwati to possession over the assets of Babu Kalyan Singb ” 
On 12th February, 1942, some of the alienees preferred an appeal to the Allahabad 
High Court impleadmg Mst Bhagwati, Mst Indrawati and Mst Radha Ram, 
as respondents to the appeal Three sons of Mst Indrawati and two sons of 
Mst ^dha Ram were also impleaded as respondents Nos 8 to 12, but by an order 
<lated llth March, 1942, the High Court directed that those persons would not be 
allowed to be impleaded as respondents During the pendency of the appeal m 
the High Court, Mst Indrawati died By an order dated Ilth May, 1950, the 
High Court directed that Mst Radha Ram would continue to be on the record m 
place of her deceased sister, Mst Indrawati and as the next reversioner to the es'tate 
of Kalyan Singh. During the pendency of the appeal, on 17th June, 1956 
Hmdu Succession Act, 19o6 came into force At the hearing of the appeal before 
the High Court, the alienees raised the preliminary contention that after the comuig 
into force of the Hmdu Succession Act, 1956, there are no revenioners and no 
Tevcrsionary rights, and a suit for a declaration that the alienation is not binding 
on the reversioners is no longer mainlainablc The High Court accepted this 
contention, allowed the appeal and dismissed the suit The High Court did not 
go into the other questions raised m the appeal On 2nd January, 1958, Mst. Radha 
Rani applied to the High Court for grant of a certificate under Article 133 of the 
Constitution of India On 8th August, 1958, the High Court granted the certificate, 
and on 27th February, 19o9, the High Court declared the appeal admitted On 
■29th hla>, 1961, Mst Bhagwati died On or about 13th November, 1961, the 
High Court drapatched the records to this Court No order of the High Court 
■under Order 16, Rule 12 (a) of the Supreme Court Rules substitutmg the heirs 
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of Mst. Ehagwati in hfir place was obtained, and the appeal abated against her. 
■On 26th March, 1962, Mst. Radha Rani filed the petition of appeal in this Court. 
In this petition of appeal, Mst. Bhagwati and also the above-mentioned three 
-sons of Mst. Indrawati and two sons of Mst. Radha Rani were impleaded asrespon- 
derits. On 24th August, 1964, respondents Nos. 1 to 3 filed Civil Miscellaneous 
Petition No. 2219 of 1964 raising certain preliminary objections and praying that the 
-appeal be dismissed. This petition was posted for hearing along with the appeal. 

On the merits, the respondents have very little to say. The High Court took 
the view thatthe effect of sections 14, ISand 16of the Hindu Succession Act, 1956 was 
that after the coming into force ofthe Act, there are no reversioners and no reversionary 
rights. The Patna High Court in some of its earlier decisions took the same view, 
but other High Courts took the view that section 14 did not apply to properties in 
the possession of alienees under an alienation made by the Hindu female before 
the Act came into force, and in respect of such properties, sections 14, 15 and 16 of 
the Act did not abolish the reversioners and reversionary rights. In Gummalapura 
Taggina Matada Koituruswami v. Selra Veerayya and others'^- this ^urt approved ofthe 
latter view, and this opinion was followed by this Court in Brahtnadeo Singh and 
another v. Deomani Missir and others^. In the last case, the trial Court had decreed a 
suit by the reversioners for a declaration that two sale deeds e-xecuted by a Hindu 
widow were without legal necessity and not binding upon them. The Patna High 
Court allowed an appeal by the alienees and dismissed the suit holding that by reason 
of the provisions of section 14 of the Hindu Succession Act, a suit by a reversioner 
for a declaration that an alienation made by a Hindu female is not binding on the 
reversioner is not maintainable. Form the decision of the Patna High Court the 
reversioners preferred an appeal to this Court. This Court held that the view taken 
b)r the Patna High Court following its earlier decision in Ramsaroop Singh and others v. 
Hiralall Singh and others^ and of the Allahabad High Court in Hanuman Prasad v. 
Indrawati*, (the decision under appeal in this case) was incorrect, and section 14 of 
the Hindu Succession Act, 1956 did not extend to property already alienated by a 
Hindu female. This Court accordingly allowed the appeal, and reversed the decree 
of the Patna High Court. The effect of this decision is that it is open to a rever- 
sioner to maintain a suit for a declaration that an alienation made by a Hindu female 
limited owner before the coming into force of the Hindu Succession Act, 1956 
was without legal necessity and was not binding upon the reversioners. It follows 
that the High Court was in error in holding that the present suit was not maintainable 
since the coming into force of the Hindu Succession Act, I955‘ 

But the contesting respondents raised certain preliminary objections, and they 
contend that the appeal should be dismissed. 

The first prelinunary objection is that the three sons of Mst. Indrawati and the 
two sons Mst. Radha Rani arc improperly joined as respondents Nos. 8 to 12 in the 
petition of appeal. Respondents Nos. 8 to 12 were not parties to the appeal before 
the High Court nor was any order obtained permitting their joinder in the appeal 
to this Court, The contesting respondents therefore pary that the names of res- 
pondents Nos. 8 to 12 be struck off from the record. The appellant does not object 
to this prayer. We direct accordingly that the names of respondents Nos. 8 to 12 
be struck off from the record. 


The next preliminary objection is that the petition of appeal is a nullity as 
Mst. Bhagwati, a dead person was impleaded as a party respondent therein. As 
Mst. Bhagwati was dead on the date oftlie filing ofthe petition of appeal, she could 
not be shown as a respondent in this appeal. But the appeal may proceed against 
the other respondents on the footing that Mst. Bhagwati is not a party to the 
appeal. . 

The next preliminary objection is that the appeal is defectively constituted and 
is not maintainable in the absence of the heirs of Mst. Bhagwati. The heirs of 
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Mst Bhagwati arc Mst Radha Ram and thesom and daughters of Mst Indrawati 
The appellant did not obtam any order of Court substituting the heirs of Mst 
Bhagwati in her place Besides the three sons of Mst Indrawati who are shown as 
respondents Nos 10 II and 12 m the petition of appeal, Mst Indrawati left another 
son, lallu also known as Ram Prasad and two daughters Ram Dulari and VimU 
Lallu, Ram Dulan and Vimla arc not parties to the appeal Respondents Nos 
10, 1 1 and 12 were improperly added as parties in the petition of appeal and their 
names must be struck ofh The result is that none of the sons and daughters of 
Mst Indrawati are parties to the appeal It follows that all the heirs of Mst 
Bhagwati are not parties to the appeal and the question is whether the appeal is 
defectively constitutied m their absence 

In this connection, it is necessary to consider whether the heirs of the widow 
were necessary parties to a suit against the alienee cither for a declaration that the 
alienation is wid beyond her liftune or for po session of the alienated property 
In the case of an alienation by a Hindu w dow without legal necessity, the rever 
sioners were not bound to institute a declaratory suit during the lifetime of the 
widow They could wait until her death and then sue the alienee for possession of 
the alienated property treatmg the alienation as a nulUty without the intervention 
of any Court Sec Bijoy Copal Afttkhetjt v Krishna Mahukx Debt' To such a sUit 
by the reversioners for possession of the property after the death of the widow, the 
heirs of the widow were not necessary parties TTic reversioners could claim no relief 
against the heirs of the widow and could effectively obtoin the relief claimed against 
the alienee m their absence Instead of waiting unt J here death the next rcvenioncr 
as representmg all the reversioners of the last full owner could institute a suit against 
the alienee for a declaration that the alienation was without legal necessity and 
was void beyond her lifetime The widow was usually added as a party defendant 
to such a suit The widow was certainly a proper party, but was she a necessary 
party to such a suit ’ On behalf of the appellant it >s suggested that the widow u 
not a necessary party to the suit, and in this connection reference is made to Illiu 
tration if) to section 42 of the Specific Relief Act, 1877 For the purposes of thu 
appeal, it is not necessary to decide this broad questions , it is sufficient to say that 
in the case of the death of the widow during the pendency of the declaratory suit, 
the heirs of the widow arc not necessary parties to the suit Though the widow 
was joined as a party to the suit, no relief was clauned against her personally On 
the death oTthe widow, the entire estate of the last full owner is represented by the 
plaintiff suing m a representative capacity on behalf of all the rcvcrsioncn and the 
plauitiff can get effective relief agamst the ahcncc m the absence of the heirs of 
the widow In view of the fact that on the death of the widow, the reversioners be 
come entitled to posstasion of the property, m a proper case leave may be obtained 
to amend the pUmt m the decUratory suit by adding aU the reversioners as plamtifS 
and by mcludmg in the plauit a prayer for possession of the property If the plaint 
were amended and the suit were converted into one for possession of the 
^op^, dearly the heirs of the widow would not be necessary parties to the suit. 
Ihe fact that the plamt is not amended makes no difference The plamtiff is entiil 
ed to contmue the declaratory suit without joining the heirs of the widow as par 
ties to the suit 


As the revmioners were not entitled lo lie possession of the property at the tune 
of the institution of the suit, the nest reven oner oould then sue for a bare deolaration 
and the proviso » section 42 of the Specific Relief Act, 1877 did not constitute a 
bar to the suit The declaratory suit does not become defective became durine the 
pendency of the suit, the reveraonets become entitled to further relict The next 
reversioner is entitled to continue the declaratory suit , but m the absence of an 
amendment of the plamt, a decree for possession of the property cannot be passed 
in the suit, and if the reversioneix are to get any real benefit, they must institute a 
suit for possession of the property within the period of limitation 
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' Had Mst. Bhagwati died during the pendency of the suit, her heirs would not ha!vo 
been necessary parties to the suit. The position is not altered because the suit has 
been dismissed on appeal by a decree of the High Court, and during the pendency of 
' the fiirther appeal to the Court, Mst. Bhagwati died, and the appeal against her has 
• abated. The appeal against the surviving respondents has not abated, and we thint- 
that the appeal is not defectively constituted in the absence of the heirs of Mst. 
Bhagwati. In the appeal to this Court, Mst. Radha Rani asks for the identical 
relief which the original plaintiff sought in the suit. She can get effective relief 
in the appeal in the absence of the heirs of Mst. Bhagwati just as the original 
plaintiff could obtain the relief in the suit in their absence. The fact'' that the suit 
was dismissed by the High Court in the presence of Mst. Bhagwati makes no differ- 
ence. In the suit, the plaintiff asked for the necessary relief against the alienees; 
Mst. Bhagwati w'as joined as a party to the suit, but no relief was claimed against 
her personally. The High Court dismissed the suit against the alienees.' The appel- 
lant to this Court now seeks for reversal of the High Court decree in the presence 
of the alienees. The reversal of the High Court decree in the absence of the heirs 
of Mst. Bhagwati would not lead to the passing of inconsistent and contradictory 
decrees. The High Court did not pass any decree in favour of Mst. Bhagwati. 
The success of this appeal cannot lead to the passing of a decree by this Court in 
conflict with any decree passed by the High Court in favour of Ivist. Bhagwati. The 
cause of appeal in, this Court survives against the surviving respondents, and the 
appeal can proceed to a final adjudication in the absence of the heirs of Mst. 
Bhagwati. ^ 

- We hold that the appeal is not defective on account of the non-joinder of neces- 
sary parties. Civil Miscellaneous Petition No. 2219 of 1964 is dismissed, save that 
we direct that the names of respondents Nos. 8 to 12 be struck off from the record. 

In the result, the appeal is allowed, the jud^ent and decree dated 25th Septem- 
ber, 1957 of the High Court are set aside, and First Appeal No. 232 of 1942 must now 
be heard on the merits by the High Court. The contesting respondents must pay 
to the appellant the costs in this Court. ■ i 

V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

, , (Civil Appellate Jurisdiction.) 

Present: — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, J. G.' 
Shah, Raghobar Dayal, S. M. Sikri, R. S. Bachawat and V. RAMAsw,tVMr, JJ. 
M/s. Katnala' Mills Ltd. .. Appellant* 

The State of Bombay . . Respondent, 

M/s. K.S. Venkataraman & Co., Private-Ltd., and others . . Interveners. 

- ! Bombay Sales Tax Act (F of 1946) as amended by Bombay Ordinance (// of 1952), section 20 — Scope and 
applicability — “ Assessment made under this Act ” — If includes erroneous orders of assessments— Assessment 
based on aroneous finding, as to the nature or character of the transaction — If protected by section 20 — Suit for refund 
of tax alleged to have been illegally levied and collected on outside sales due to mistake of fact and law — If barred 
by section 20 — Suit challenging the validity of section 20 itself— If barred. 

Civil Procedure Code (F of 1903), section 9 — Scope, 

Constitution of India (1950), Articles 19 (1) (f) andZZ—Section 20 of the BombaySales Tax Act (F of 
1946) if constitutionally valid. • • 

The asscsscc, a limited company owning a textile mill in Bombay and carrying on the business 
of manufacture and sale of textile doth, sold goods during the period .26th January, 1950 to 31st 
March, 1951, inside and outside the then State of Bombay on which sales tax was leaded. The total 
sales ,ta.x thus levied in respect of the outside sales was Rs. 65,137-4-0. On 20th December, 1956- 
the assesscc filed a suit on the original side of the Bombay High Court cl.ainaing a refund of the tax 
paid by it in respect of the outside sales on the ground that it had been illegally levied, as outsid- 


* C.A. No. 481 of 1963. 


23rd April, 1965, 



tHfi supreme court WuRKAL. 


592 


tm 


sales are exempt from taxauon under Article 286 of the Constitution of India. According to the 
aasessec, the illegality of the itnpugnd assessment, levy, imposition and collection vras discovered by 
it soon after the Supreme Court pronounced judgment m The Bm^al Immamtj Co Ltd v The Slate tj 
Bihat end othert'* ( 1955 ) 2 S C R, 603 The ground on which the said relief was claimed was 
that at the time when the tax was recovered, the assessee was under a mistake of fact and Uw 

According to the assessee even the State might have been Jabouryig under the same mistake effect 

and law because the true consutuuonal and legal posiuon in regard to the jurisdiction and authority 
ofdiffcrcntStatestorecoversates tax in respect of ouuide sales was not correctly appreciated until 
the decision m the Beimel /msiumOr e eeu, (1955) 2 S C R. 6O3, was pronounced On the question 
whether the suit was barred by secuop 20 of the Bombay Sales Tax Act (V of 1916) and if so 
Whether the section was eonsuiutionally valid 

Held, the suit was barred byi«uon20 of the Bombay Sales Tax Act (V of 1946) and the 
said section was constituuonally vahd 

Secuon 20 of the Bombay Sales Tax Act (V of 1946) protects " assessment made under the Act 
or the rules made thereunder ” by the appropriate amhontieS There can be little doubt that the 
clause “ an assessment made ’ cannot mean an assessment properly or correctly made The said 
clause takes in all assessments made or purported to have been made under tie Act. The words 
used m the section are so wide that even erroneous orden of assessments made would be cnutled to 
claim lU protection against the insutuuon of » cml suit Thus an order of assessment, though erro- 
neous, and though bued on an incorrect finding of feet, is nevertheless an order of assessment made 
under the Act within the meaning of section 20 and section 20 m terms provides that it will not be 
Called m question m any civil Court 

It IS true that as Kalsbury has observed the juntdiction of an infenor tribunal may depend 
upon the fulfilment of some condition precedent or upon the existence of some particular fact Such 
a fact IS collateral to the actual matter vducb the infenor tnbunal has to try and the determination 
whether it exuts or not is logically and temporally pnor to the deteminauon of the actual queilitei 
which the infenor tribunal has to try The infenor tnbunal must itself decide as to the collateral feet, 
but it cannot by wrong decision with regard to the collateral feet, give ittclf a junsdicuon which ** 
would not otherwise possess 

But St cannot be argued that a transaction which » exempted from taxation either by virtue 
Article 286 of the Consutution of India or by virtue of any specific statutory proviwon cannot be validly 
assessedandanaucBment made in respect of il would be Without jurisdiction and so cannot claim 
the status of an " assessment made under the Act ” wiihin the meaning of section 20 and consequently 
a suit chaUenguig such an invalid assessment would be competent Such an argument proceeds on 
the assumption that the decision about the character of the transaction is a decision of a collateral fact, 
the finding on which alone confers jurisdiction on the tnbunal to levy the tax Thu assnmpticn is 
not well founded It is impossible to accept theargument that the finding of the appropnale authority 
that a particular transaction « taxable u a finding Oji a collateral feet which gives the appropnate 
authonty junsdicuon to take a further step and make the actual order of assessment The whole 
acUvity of asseasmcnl beginning with the filing of the return and ending with an order of assessment 
falls within the jurisdiction of the appropnate authonty and no part cf it can be said to eonsutute a 
collateral activity not specifically and expressly included in thejunsdictionof the appropnate autho- 
rity as such. So It cannot be argued that the finding that a particular transaction b taxable is a finding 
on a collateral feet and it is only if the said finding is correct that the appropnate authonty can validly 
exercueitsjunsdictiontolevy sales tax m respect of the transaction m question In feet this position 
would be equally true about the appropnate authonty functioning ctiber under similar Sales Tas Acts 
(similarto the Bombay Sala Tax Act ^ of 1946) ) or under the Income-tax Act. Hence it cajmotbe 
held that an assessment based on an erroneous finding about the character of the transaction >s an 
assessment made without jurudictioo and as such u outside the purview of section 20 of the Bombay 
Sales Tax Am (V of 1946). 

Thereisnodoubt that a claim for the refund of sales tax alleged to have been paid through mis- 
Uke i» a claim of a anl nature and notmaUyit should be tnable by the ordinary Courts of competent 
junsdicuon as provided by section 9 of the Code of Civil Procedure (V of 1903) but this secuon itself 
lays down that the junsdicuon of the civil Courts to try suits of a cml nature ean be excluded other 
e^jessly or imphedfy 

In every case the quesuon about the excliBionof the junsdicuon of civil Couru either expressly or 
by necessary imphcation imisi be considered itt the light of ihc Words used in the statutory provuicn 
on which the plea u rested, the scheme of the idevant provisions, their object and their purpose. 
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Whenever it is urged before a civil Court that its jurisdiction is excluded either expressly or by 
necessary implication to entertain claims of a civil nature, the Court naturally feels inclined to considw 
whether the remedy afforded by an alternative provision prescribed by a special statute is stifScicpt 
or adequate. In cases where the exclusion of the civil Courts’ jurisdiction is expressly provided for, the 
consideration as to the scheme of the statute in question and the adequacy or the sufficiency of the 
remedies provided for by it may be relevant but cannot be decisive. But where exclusion is pleaded 
as a matter of necessary implication such considerations would be very important, and in conceivable 
circumstances, might even become decisive. 

Section 13 of the Bombay Sales Tax Act (V of 1946) expressly provides for refund of tax paid in 
excess of the amount due and the proviso to this section prescribes a period of limitation of 24 month* 
for claiming such refund. Section 21 provides for the remedy of an appeal and section 22 provides 
iior a rcvisional remedy. Itissignific3ntthatthoughscction21 (1) prescribes a period ofsixty days for 
appeal and section 22 prescribes a period of four months for revision, under section 22-B the pres- 
cribed authority is given power to extend the period of limitation. Section 23-A provides for rectifica- 
tion of mistake. It is thus clear that the assessec in the instant case could have cither appealed cr 
applied for revision and prayed for condonation of delay on the ground that the mistake which was 
responsible for the recovery of the tax illegally levied was discovered on the 6th September, 1955, 
because such a plea would have been perfectly competent under section 22-B. Therefore it cannot 
be said that the assessec had no alternative remedy under the Bombay Sales Tax Act (V of 1946). 
This conclusion s'erves a double purpose. It makes it easier to construe the svidc words used in section 
20 and hold that they constitute an absolute bar against the institution of the present suit and it also 
Helps to repel the plea that section 20 if it is so svidcly construed is unconstitutional. 

Though the smt of the assessec may be incompetent in so far as the assessec seeks for a decree for 
refund, its suit cannot be said to be incompetent in so far as it seeks to challenge the validity of section 
20 itself. The bar created by section 20 cannot obviously be pleaded where the validity of section 20 
itself is challenged. 

Appeal from the Judgment and Order dated 7th August, 1961, of the Bombay 
High Court in Appeal No. 51 of 1960. 

A. V. Viswanatha Sasiri, Senior Advocate, (/, jV. Shroff, Advocate with him), 
for Appellant. 

S. V. Guple, Solicitor-General of India and S. G. Patwardhan, Senior Advocate, 
(fl. H. Dhebar, Advocate, with them), for Respondent. 

S. Venkalahrishnan, Advocate for Intervener No. 1, 

J^aunit Lai, Advocate, for Intervener No. 2, 

P. Govivda Menon and Dr. V. A. Seyid Muhammed, Advocates, for Intervener 
No. 3. 

R. Gatiapalhy Iyer and B. R. G. K. Achar, Advocates, for Intemener No. 4. 

Krishnaswamy Reddy, Advocate-General for the State of Madras, (F. Rama- 
swomi, Additional Government Pleader and A. V., Reingam, Advocate, witlx him) 
for Intervener No.5. 

M. S. Gupta, Advocate, for Intervener No. 6. 

G, C. ICasliwal, Advocate-General for the State of Rajasthan, (A', K. Jain and 
R. K. Sachthey, Advocates, with him), for Intervener No. 7. 

C, B. Agarwala, Senior Advocate, (0. P. Rana, Advocate, with him), for 
Intervener No, 8. 

B. Sen, Senior Advocate, (i?. C. Bose, Advocate and P. /f. Chakrcwarli, Advocate 
for P. K. Bose, Advocate with him), for Intervener No. 9. 

B. V. Subramaniam, Advocate-General for the State of Andhra Pradesh, (B.R. 

G. K. Achar, Advocate, with Ixim), for Intervener, No. 10. 

Tlie Judgment of the Court svas delivered by 

Gajendragadkar, C.J.— Tlic principal point of law svhich arises m this appeal 
is wlictjicr tlie Bombay High Court was right in holding tixat tlic suit filed by the - 



594 the swrpme court joxjrkal. ) fl956 

appellant, Kamala Mills Ltd , against the respondent, the State of Bombay, was 
incompetent The appellant is a Limited Company and owns a textile miU at 
Bombay It carries on busmess of manuf ctnrc and sale of textile cloth Dunng 
the period 25th January, 1960 to 31st March, 1951, the aopellant was registered as 
a ‘ Dealer imder the ‘ provisions of the l^mbay Sales Tax Act, 1946 {V of 
1946) (hereinafter called the Act ) The appellant s case is that durir^ the said 
period. It sold goods inside and outside the then State of Bombay The total value 
of goods sold by the appellant outside the State of Bombay was Rs 40 20 623 12-0 
and Rs 1,08 946 14 0 On the said sales of Rs 40,20 623 12 0 General Sales 
Tax of Rs 61 885 12 0 was levied, whereas on the sales of Rs 1 08,946-14-0 
Special Sales Tax of Rs 3 301 8 0 was levied The total Sales Tax thus levied 
against the appellant m respect of the outside sales durmg the relevant period was 
Rs 65,187-4 0 

On 20th December, 1956, the appellant instituted the present suit (No 402 of 
1956) on the Ongmal Side of the Bombay High Court and claimed to recover 
the said amount &om the respondent on the ground that it had been illegally levied 
agamst it Accordmg to the appellant the illegality of the impugned assessment 
levy, imposition and collection was discovered by it soon after this Court pronounced 
its judgment in iht Bengal Irranvinly Co Ltd v The State of Bihar and others^, on the 
6th September, 1955 The appellants ca<e fjrther was that section 20 of the Act 
did not bar the institution of the present suit and ,m the alternative, if it was held 
that it created a bar, the said section was vltra ttreS the Constitution of India and 
void 

The claim thus made by the appellant was resisted by the respondent on several 
grounds One of the pleas raised by the respondent was that the Court had no 
jurisdiction to entertam the suit It was urged by the respondent that sect on 20 
of the Att created a bar against the mstitutwnof the present suit, and the suit should, 
therefore be dismissed on that preliminary ground The respondent also conlenden 
that the plea raised by the appellant that the said section was ultra tares the Constitu 
tion svas without any substance On the merits the respondent pleaded that 
the appellant was not justified m claunmg a refund of the amount of tax recovered 
from It for the sale transactions m question ^ , , 

On these pleadings the learned tnal Judge framed nine issues Issue No 2 
was in regard to the junsdicLon of the Court to entertain the suit TTus issue was 
tried by 3ic learned trial Judge as a preijn nary issue He held that section 20 of 
the Act M as a bar to the institution of the present suit, and on that view, he upheld 
the plea raised by the respondent In the result the appellant s suit was dismissed 

The appellant challenged the correctness of the said decision by preferring 
an appeal before a Division Bench of ihe said High Court under Clause 15 pf the 
Letters Patent The Division Bench agreed with the view taken by the learned 
trial Judge and dismissed the appeal preferred by the appellant Tlie appellant 
then applied for and obtained a certificate from the said High Court and It is with 
the said cert f c? tc tiat it has come to this Court in appeal f f i 

When this appeal was argued before a Division Bench of this Court on 23rd 
March, 1964, Mr Pnr«hottam for the appellant contended that in addition to the 
pomt which had been decided by the High Court he wanted to urge that section 20 
of the Act was mval d The case which was thus presented by Mr Purshottam 
was that on a fair and reasonable construction it should be held that section 20 does 
not create a bar against ‘the institution of the present suit If^ however, it was 
construed to create a bar, it was Constitutionally mvalid It appears that though 
this alternative plea had been taken by the appellant m its plaint, no issue was framed 
m respect ofit and naturally the pomt thas not b cncomidered either by the learned 
tnal Judge or by the Division Bench which heard the Letters Patent Appeal 
Even so, the Division Bench of thu Court which heard the appealy allowed 


1 (1955)SCJ 672 a955}2SCRC03 (1955)2M L J IS C.) ICS 
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Mr. Purshottam to raise this alternative contention, and so, the appeal was ordered 
to be placed before a Constitution Bench. 

The appeal then came on for hearing before the Constitution Bench on lOth 
Ajjril, 1964. After it was argued for some time, the Court decided to issue notices 
to the Advocates-General of different States, because it was felt that the question 
about the constitutionality of section 20 of the Act which the appellant wanted to 
raise was of considerable importance and different States may be interested in 
presenting their case before this Court, for a provision similar to that of the impugned 
section would be found in Sales Tax Statutes passed by many State Legislatures. 
That is why this Court directed that notices should be served on tlie Advocates- 
General of all States and the matter should be placed for hearing before a Special 
Bench. That is how this matter has been placed before a Special Bench for final 
disposal. 

For the appellant, Mr. Viswanatha Sastri has urged two points before us. He 
argues that on a fair construction of section 20, it should be held that the present 
suit is outside the mischief of the said section. In the alternative, he contends the 
if section 20 creates a statutory bar against the institution of a suit like the present, 
it should be held ultra vires the Constitution. 

Before dealing with the points raised in this appeal, it would be necessary to 
refer to one fact which is not in dispute. The Act was passed in 1946 and it came 
into force on 8th March, 1946. At that time, the word “ sale ” as defined by section 
2 (g) of the Act would have taken in all sales whether they were inside sales or outside 
sales. After the Constitution was adopted on 26th January, 1950. Article 286 came 
into force and it protected certain sales specified by it from the purview of State 
taxation. It may theoretically be true that as soon as Article 286 became effective, 
the expression “ sale ” as defined by the Act was automatically Constitutionally 
controlled by the limitations prescribed by it. To make this position clear, however 
Bombay Ordinance II of 1952 was passed and by section 3, it added section 30 to 
the Act. In effect, section 30 introduced in the Act the relevant provisions pres- 
cribed by Article 286 of the Constitution, so as to bring the operation of the Act 
expressly in conformity with the said Constitutional provision. Section 3 further 
made it clear that the addition made by it by introducing section 30 in the Act 
shall be made and shall always be deemed to have been made in the said Act as so 
continued in force, with effect from the 26th January, 1950. 

It is well-knorvn that the controversy in regard to the interpretation of Article 
286 began with the decision of tins Court in the State of Bombay v. United Motors^, 
and ended with the subsequent decision of this Court in the case of Bengal Immunity 
Company^. In order to alleviate the economic crisis which was likely to result 
in view of the subsequent decision of this Court, the President promulgated 
the Sales Tax Validation Ordinance, 1956 on 30th January, 1956, the provisions 
of which were later incorporated in the Sales Tax Validation Act, 1956. This 
Act validated sales tax collected by different States from 1st April, 1951 to 6th 
September, 1955 in accordance with the principles laid down by this Court in 
United Motor’s case^. The sales tax simUariy collected between 26th January, 1950 
to 3Ist March, 1951 was also sought to be validated by the Sales Tax Continuance 
Order, 1 950. If we had reached tlie stage of considering the merits about the validity 
of the recovery of ta,x in the present case, it would have become necessary for us to 
consider the effect of this Continuance Order. Mr, Sastri contends that notwitlt- 
standing the Continuance Order, the recovery of the tax is illegal and tltat Is the 
main foundation of Iris argument before us. The present dispute between the parties 
according to Mr. Sastri, is thus essentially similar to other disputes beuveen assessees 
and tlie respective States where through mistake, tax svas collected or paid in regard 
to transactions which were really outside sales and were strictly not liable to be 
taxed. 
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We will now revert to the wain points oflaw raised before m for our decision 
The first question which must be considered relates to the construction of section 
20. Let us read the said section 


” 20 Save as iJ provided m lection 23 no assessment made and no order passed under this Act 
or the rules made thereunder by the Comimssioncr or any person appointed under section 3 » assist 
him shall he called into question m apy avil Court and save as is provided m sections 21 and 22, no 
ajipt^ or application for revision shall lie against any such assessment or order 


Mr Sastri contends that section 20 can have no application to the present suit 
because the order of assessment which the appellant seeks to challenge m the present 
proceedings has been made by the relevant Sales tax authorities without jurisdiction 
He concedes that even though an order of assessment made under the Act may be 
passed on a wong conclusion of fact, it cannot be challenged by a suit having regard 
to the provisions of section 20 In other words, an erroneous order of assessment 
made under the Act would be entitled to the protection of section 20 , but the said 
protection cannot be claimed by an order which is passed without jurisdiction 
According to Mr Sastri, the impugned assessment contravenes the provisions of 
Article 286 and as su<h, is invalid What the assessment order purported to tax 
was outside sale and it was bejond the competence of the authority to make the 
said order Indeed, it was "beyond the competence of the State Legislature to levy 
a tax m respect of an outside sale , and so, on the ultimate analysis, the impugned 
assessment is without jurisdiction and it cannot, therefore, be said to be an assess- 
ment made under the Act wiifun the meaning of section 20 


Mr Sastn did not dispute the fact that the argument thus presented by him 
would be equally applicable to cases of assessment made erroneously m respect 
of transactions which are otherwise statutorily exempted from the operation of 
die Act If a Sales Tax Statute exempts certam transactions from the purview 
ol Its charging section, and the appropriate authority makes an order of assessment 
in respect of such an exempted transaction, the assessment would be beyond its 
junsdiction and can be unpeaclicd by a suit , section 20 will not protect such an 
asses ment ^o doubt, Mr Sastn emphasised the fact that the Ckmstituuonal 
prohibition against an a<se<sment m respect of outside sales stood on a much higher 
pedestal than the prohibition by a statutory provision m a Sales Tax Act The 
first prohibition is a Constitutional prohibition and its breach would entitle a 
citiren to claim the protection of Article 265 and Article 31 (1) , but, on principle, 
according to Mr Sastn, a transaction winch is exempted from assessment either 
by virtue ol Article 286 or by virtue of any Ccific statutory provision, cannot be 
vabdly assessed, and an a*Scs*ment made in nspcct of it cannot claim the status 
of an asieKmcnt made urder the Act wi 1 m ihc meaning of section 20 A suit 
would, therefore, be competent to chzllcrgc such an mvabd assessment That, in 
bnef, js Mr Sastri s argument on the construction of section 20 

Jn dealing with this question, it is necessary to remember that the normal rule 
prescribed by section 9 of the Code of Civil Procedure is &at the Courts shall 
(subject to the provisions herem amtained) have jurisdiction to try all suits of a 
civil nature excepting suits of which ihcir cognizance is cither expressly or impliedly 
barred There is no doubt that a claim tor the refund of sales tax alleged to have 
been paid by the appellants through mistake is a claim of a civil nature and normally 
it should be tri'iblc by the ordinary Courts of competent jurisdiction as provided by 
section 9 of the Code , but this section itself lays down that the jurisdiction of the 
civil Courts to try suits of a civil nature can be excluded cither expressly or impliedly, 
and so, the point raised for our decision in the present appeal is whether on a fair 
and reasonable construct on of sectHm 20, it can be said that die jUnsdiction of 
the civil Court is barred cither expressly or impliedly 

Section 20 protects “ assessment made urder the Act or the rules made there 
under ” by appropriate authorities There can be little doubt that the clause 
“ an assessment made ” cannot mean the assessment properly or correctly made 
The said clause takes in all assessments made or purported to have been made under 
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the Act. In. its plaint the appellant is undoubtedly calling into question the assess- 
ment order made against it, and such a challenge to the assessment order is plainly 
prohibited by section 20 . An order of assessment, though erroneous, and though 
based on an incorrect finding of fact, is, nevertheless, an order of assessment within 
the meaning of section 20, and section 20, in terms, piovides that it will not be called 
in question in any civil Court. 

This question has been recently considered by this Court in Firm and Illuri 
Suhbayya Chelty & Sons v. The Slate of Andhra Pradesh^. Dealing with section 18-A of 
the Madras General Sales Tax Act ( IX of 1939), which corresponds to section 
20 with which we are concerned in the present appeal, this Court observed that the 
expression “ any assessment made under this Act ” is wide enough to cover all 
assessments made by the appropriate authorities under this Act whether the said 
assessments are correct or not. It is the activity of the assessing officer acting as 
such officer which is intended to be protected and as soon as it is shown that exercising 
his jurisdiction and authority under this Act, an assessing officer has made an order 
of assessment, that clearly falls within the scope of section 1 8-A. It was also observed 
that whether or not an assessment has been made under this Act, will not depend 
on the correctness or accuracy of the order passed by the assessing authority. 

This position is not seriously disputed by Mr. Sastri before us. He, however, 
contends that if the impugned order has been passed without jurisdiction, it cannot 
fall within the pinview of section 20 of the Act. In other words, the contention 
is that when the appropriate authority purported to levy the tax on the appellant 
in respect of the transactions in question, it was attempting to assess outside sales 
and since the said assessment contravened Article 286, it was invalid and the order 
was without jurisdiction and as such, a nullity. How can an order passed by the 
appropriate authority without jurisdiction claim the protection of section 20, asks 
Mr. Sastri. 


In deciding the validity of this contention, it is necessary to examine the scope 
of the jurisdiction conferred on the appropriate authorities by the 'relevant provisions 
of the Act. Jurisdiction is either territorial, or pecuniary, or in respect of the 
subject-matter. There is no difficulty about the assessing authorities’ territorial 
and pecuniary jurisdiction in the present case. What is the nature of the jurisdiction 
conferred on the appropriate authority in respect of the subject-matter of sales 
tax? Has the appropriate authority been given power to examine the nature of 
the transaction and decide whether it is liable to tax or not ; or, can the appropriate 
authorities proceed to exercise its power of imposing a tax only in cases where the 
transaction in question is assessable to such tax ? In other words, is the decision 
about the character of the transaction the decision of a collateral fact, tlie finding 
on which alone confers jurisdiction on the tribunal to levy the tax or is it the decision 
on a question of fact which is left to be determined by the appropriate authority 
itself? If the jurisdiction conferred on the appropriate authority falls under the 
first category, then its finding that a particular transaction is taxable under the r^ 
levant provisions of the Act, would be a finding on a f ollateral question of fact, and 
it may be permissible to a party aggrieved by the said finding to contend that me 
tax levied on the basis of an erroneous decision about the nature of the transaction 
is without jurisdiction. If, however, the appropriate authority has been given 
jurisdiction to determine the nature of the transaction and proceed to levy a tax in 
accordance with its decision on the first issue, tlicn the decision on the first issue 
cannot be said to be a decision on a collateral issue, and even if the pid issue is 
erroneously determined by the appropriate authority, the tax levied by it in accor 
ance with its decision cannot be said to be without jurisdiction. 


As Halsburj’ has observed : 

“ The jurisdiction of an inferior tribunal may depend vpon the 

precedent or upon the exiitencc of some particuliir fact. Such a fact is collatcra t ^ 


I. (196-1) 1 S.C.U. 752 ; (1964) I An.W.R. (S.C.) 5: 
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which the mrerior tribunal has to try, and the deternimation whether it exists or not u Ic^cally and 

temporally prior to the detenmnaUon of the actual question which the inferior tribunal has to try 

The inferior tribunal must lUelf deade as to thecoUateral fact when at the inception of an inquiry 
by a tribunal of Lm ted jurisdiction a challenge is made to its jurisdiction the tribunal has to make 
up Its nund whether it will act or not and for that jiurpos* to amve at some decision on whether it 
hasjunsdiction or not There may be tribunals which by virtue of legislation constituimg them 
have the power to determine finally the preliiDinary facts on which the further exercise of their 
junsd cuon depends but subject to that an mferior tribunal cannot by a wrong decision with 
regard to a col atcral fact give itself a jurisdiction which it would not otherwise possess ‘ 

It would be noticed that Mr Sastn’s argument that the impugned order of assess- 
ment IS without jurisdiction and as such, does not fall within section 20, proceeds on 
die assumption tkat the finding of the appropnate authority that the transactions 
in question were taxable under the relevant provisions of the Act, is a finding on a 
fact which IS collateral The question is is this assumption well founded ^ In 
our opinion, the answer to this question must be m the negative 


In this connection, the relevant »chcmc of the Act by which necessary powers 
have been conferred on the appropriate authorities falls to be considered Section 
3 (1) provides that for carrymg out the purposes of this Act, the Provmci?! Govern- 
ment may appoint any person to be Commissioner of Sale Tax and such other persons 
to assist him as the Provincial Government thmlcs fit Section 3 (2) then lays down 
that persons appointed under sub section (1) shall exercise such powers as may be 
conferred and perform such duties as may be imposed on them by or under this 
Act Section 4 deals wuh the appointment of a Tribunal and provides for us consti- 
tution Section 5 is the charging section Section 8 requires the registration of 
dealers-, the expression ‘ dealer ’ havuig been defined by section 2 (c) Section 10 
imposes an obligation on the dealers to make returns Section 1 1 deals with the 
assessment of tax sub section (1) (a) provides that the amount of tax due from a 
registered dealer shall, m the case of first assessment, be assessed m respect of such 
period not exccedipg twelve months as the Commissioner may determine Sub 
sections (2), (3) and (4) of section 1 1 contain provisions in regard to the procedure 
which has to be follovved by the Commissioner in determining the question about 
the liability of^ dealer to pay assessment The Commissioner has to take evidence, 
has to hear the dealer, can require Airlhcr evidence to be led by the dealer on specific 
points and then reach hts conclusion dn the question as to whether the dealer is 
liable to be assessed, and if yes, to what extent ? In passing hn order of assessment, 
the Commissioner acts On the evidence led before him Sub section (5) empowersthe 
Commissioner to levy assessment to the best ofhis judgment m cases falling under 
it It also authorises htm to impose a penally as therein specified Section 11 A 
deab with turnover which has escaped assessment, and tt confers authority on the 
Commissioner to pass an appropriate order of assessment in respect of the said cate- 
gory of cases ^Vhen the Commissioner makes an order of assessment in exercise 
of the powers conferred on him a right is given to the asscssee to prefer an appeal 
and a revision under sections 21 and 22 respectively 

It would thus be seen that the appropriate authorities have been given power 
m express terms to examine the returns submitted by the dealers and to deal with the 
questions as to whetlier the transactions entered into by the dealers are liable to be 
assessed under the relevant provisions of the Act or not In our opinion, it is plain 
that the very object of constituting appropnate auihonties undeflhc Act is to create 
a hierarchy of soccial tribunals to deal witli the problem of levying assessment of 
sales tax as contemplated by the Act If we examine the relevant provisions which 
confer jurisdiction on the appropriate authorities to levy assessment on the dealers 
in respect of transactions to which the diargng section ?ppl es it is impossible to 
escape the conclusion that all questions pcrtaimng to the liab lily of the dealers to 
pay assessment in respect of their transactions arc expressly /eft to be decided by the 
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appropriate authorities under the Act as matters falling within their jurisdiction. 
Whether or not a return is correct ; whether or not transactions which are not men- 
tioned in the return, but about which the appropriate authority has knowledge, fall 
within .the mischief of the charging section ; what is the true and real extent of the 
transactions which are assessable ; all these and other allied questions have 
to be determined by the appropriate authorities themselves ; and so, we find it 
impossible to accept Mr. Sastri’s argument that the finding of the appropriate'autho- 
rity that a particular transaction is taxable under the provisions of the Act, is -a 
finding on a collateral fact which gives the appropriate authority jurisdiction to take 
a further step and make the actual order of assessment. • The whole activity of assess- 
ment beginning with the filing of the return and ending with an order of assessment, 
falls within the jurisdiction of the appropriate authority and no part of it can be 
said to constitute a collateral activity not specifically and expressly included in the 
jursidiction of the appropriate authority as such. We are, therefore, satisfied that 
Mr. Sastri is not right when he contends that the finding of the appropriate authority 
that a particular transaction is taxable imder the charging section of the' Act, is a 
finding on a collateral fact and it is only if the said finding is correct that the appro- 
priate authority can validly exercise its jurisdiction to levy a sales tax in respect of 
the transactions in question. In fact, what we have said about the jurisdiction of 
the appropriate authorities exercising their powers under the Act, would be equally 
true about the appropriate authorities functioning either under similar Sales Tax 
Acts, or under the Income-tax Act. 

This question was incidentally considered by a Special Bench of this Court in 
Smt. Ujjam Bai v. State of Uttar Pradesh^. In that case, the petitioner, Ujjam Bai, 
challenged the validity of the sales tax levied on her on the ground that the notifii 
cation issued on 14th December, 1957, had exempted ‘ bidis ’, like those which the 
petitioner’s firm produced, from payment of sales tax. According to the petitioner, 
the appropriate authority had plainly misconstrued the notification when it held 
that the bidis produced by the petitioners firm were not entitled to’ claim the pro- 
tection of the said notification. The petitioner had moved this Court under Article 
32 of the Constitution. Broadly stated, the majority decision was that though the 
notification may have been misconstrued by the appropriate authority when it 
rejected the petitioner’s contention that the said bidis fell within the purview of the 
notifica.tion, and so, were exempt from payment of tax, no relief could be granted 
to the petitioner under Article 32 on the sole ground that the impugned order of 
assessment was based on a misconstruction of the notification in question. The Act 
under which the notification was issued was valid ; the validity of the notification 
itself was not impeached; and so, the narrow ground wlrich the Court had to consider 
was if the appropriate authority misconstrued the notification and imposed a tax 
on a commodity which in fact fell within its protection, could the validity of such an 
order be impeached imdcr Article 32 of the Constitution on the ground that it con- 
travened the fundamental right of the petitioner under Article 19 (1) (g) ? Tlic two 
answers given in accordance with the majority opinion were against the petitioner ; 
and so the majority decision can be said to have rejected the petitioner’s argument 
that a question of jurisdiction was involved in the misconstruction of the notification 
in question. It would thus appear tlrat according to the majority view, the question 
about the taxability of a particular transaction falls within the jurisdiction of the 
appropriate authorities exercising their powers under the taxing Act, and their deci- 
sion in respect of it cannot be treated as a decision on a collateral fact the ^ding on 
which determines the jurisdiction of the said authorities. 

It is true that the separate concurring judgments delivered by the learned Judges 
who spoke for the majority view indicate that their approach to the several problems 
posed by the two questions referred to the Special Bench, was not uniform and they 
emphasised different aspects in somewhat different ways ; but in regard to that aspect 
of the mattcr-with which we are concerned in the present appeal there appears to 
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be unanimity amongst them. Indeed, even Uic minority judgment which radically 

dissented from the majority view in regard to the scope and effect of the powers of 

thu Court under Article 32 and the extent of the fundamental right conferred on 
the citizen to move this Court by the said Article, does not appear to have differed 
from the majority view on this point. 

' Whilst we are referring to the decision ofthis Court in Ujjam Bat’s case'^, we would 
hasten to add that wc arc not dealing with the scope and effect of our povVen under 
Article 32, or with the powers of the High Courts under Article 226. Our object in 
rtfening to the majority decision m U}}am Bat's ras«* w merely to show that the 
tenor of the opinion expressed by the learned Judges in the said case is in support of 
tjie view that a finding recorded by a toxing authority as to the taxability of any 
given transaction cannot be said to be a finding on a collateral fact, but is a finding 
on a fact the decision of which is entrusted to the jurisdiction of such authority. 

Mr. Sastri has no doubt refereed us to the subsequent dedston of this Court in 
the^Wfo Trading Corporation of India Ltd v Slate of Mysore*, inwhichit appearst tohave 
been held that the taxing officer cannot give himself jurisdiction to tax an inter- 
state sale by erroneously determining the character of the sale transacuon. The 
decision on the question about the i^racter of the sale transaction seems to have 
been treated as a decision on a collateral fact. With respect, we may point out that 
the majority decision in f/yam BoTs cast* on which this conclusion is founded 
does not support that view, We ought, however, to add that in the case of StaU 
Trading Corporation of India Ltd.* as in the earlier case of Ujjam Sal*, this 
Court was dealmg with a petition filed under Article 32 ; and as we have already 
indicated, we are not called upon to consider the extent of our jurisdiction under 
Article 32 when such questions are brought before us by citizens for relief on the 
ground that their fundamental rights have been contravened by assessment orders. 
At this stage, we arc only dealmg with the question as to whether Mr. Sastri is right 
in contendmg that an erroneous conclusion of the appropriate authority on the ques- 
tion about the character of the sale transactions on which the appellant has ^en taxed 
can be said to be without jurisdiction. In other words, if the appropriate authority, 
while exercising its jurisdiction and powers under the relevant provisions of the Act, 
holds erroneously that a transaction, which is an outside sale, is not an outside salt 
and proceeds to levy sales tax on it, can it be said that the decision of the appro- 
priate authority is without jurisdiction ? In our opinion, this question cannot be 
answered ui favour of Mr. Sastri’s contention Whether or not such a conclusiop 
can be challenged under Article 226 or under Article 32 of the Constitution, and if 
yes, under what circumstances, arc matters with which we are not concerned in the 
present proceedings. For the purpose of ctmstruing section 20, we arc not prepared 
to hold that an assessment based on an erroneous finding about the character of 
the transaction, is an assessment made without jurisdiction and as such, is outside 
the purview of section 20 of the Act. We would like to repeat tliat it is only this 
narrow question wc are considering in the present appeal. 

Reverting then to section 20, it seems to us plain that the words used in this 
section are so wide that even erroneous orders of assessment made would be entitled 
to claim its protection against the inrtitution of a civil suit. Several decblons have 
been cited before us where similar questions have been considTcd. Wc may mcfully 
refer to some of them In Secretary of State, represented by the Collector of South Arcot v. 
Mask S? Company*, the Privy Council had occasion to consider the effect of the pro- 
vision contamed in section 188 of the Sea Customs Act (VIII of 1878). The said 
provision svas that every order passed in appeal under the said section shall, subject 
to thepowcrofrevisiouconfcrrcdbysccUon 191, befinal. Mask & Co. had insti- 
tuted a suit in which it sought to recover duty collected from it under protest on 
the ground that it was illegally recovered. The tnal Court had rejected the claim on 
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the ground that the suit was barred under section 188. On appeal, the High Court 
of Madras took a different view and held that the suit was competent. T3ie Privy 
Council reversed the conclusion of the High Court and confirmed the view taken 
by the trial Judge. It would be noticed that the relevant words on which the con- 
troversy between the parties as to the competency of the suit in that case had to be 
resolved, were not as emphatic as they are in section 20, and yet, the Privy Coimcil 
upheld the plea that the suit was barred. It is true that in the course of the discus- 
sion, the Privy Council has observed that 

“ it is settled law that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, hut that such exclusion niust cither be explicitly expressed or dearly implied. It is also 
wcU-settlcd that even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine 
into cases where provisions of the Act have not been complied with, or the statutory tribunal has 
not acted in conformity tvith the fundamental prindples of judicial procedure ” (p. 236). 

In the present case, we are not called upon to consider the merits of these obser- 
vations or their scope and effect. 

In Rakigh Investment Company Ltd. v. Governor-General in Council^ section 67 of 
the Indian Income-tax Act (XI of 1922) which barred a suit, -fell to be considered. 
The Privy Council held that the said provision barred a suit where the plaintiff 
sought to challenge an assessment order made by the appropriate tax authorities 
under the provisions of the said Act. In construing the effect of the words “ no suit 
shall be brought in any civil Court to set aside or modify any assessment made under 
this Act” the Privy Council thought it necessary to enquire whether the Act con- 
tained machinery which enabled an assessee effectively to raise in the Courts the 
question whether a particular provision of the Income-tax Act bearing on the assess- 
ment made is or is not ultra vires. “ The presence of such machinery ”, observed 
the Privy Council 

•* though by no means conclusive, marches svith a construction of the section which denies 
an alternative jurisdiction to enquire into the same subject-matter. The absence of such machinery 
would greatly assist the appellant on the question of construction and, indeed, it may be added that, 
if there were no such machinery, and if the section affected to preclude the High Court in its 
Ordinary Civil Jurisdiction from considering a point of ultra vires, there would be a serious question 
vJhethcr the opening part of the section, so far as it debarred the qucs'ion of ultra tires being 
debated, fell wthin the competence of the Legislature 

In Other words, these observations indicate that the Privy Council took the view 
that where an appropriate authority is exercising its jurisdiction to levy a tax in 
respect of any trairsaction, it would be competent to such an authority to 
consider the validity of the taxing provisions themselves. We do not think it is 
necessary for us to examine this aspect of the matter in the present appeal, because 
the validity of the charging section is not impeached in the present proceedings. 
It is true that Mr. Sastri has challenged the validity of section 20, but the said 
section has no bearing on the assessment made, and so, that plea has no relevance 
to the point which the Privy Council was considering in the observations to which 
we have just referred. 


On the question of construction, Mr. Sastri has relied on two decisions of this 
Court to whi^ it is necessary to refer before we part with this topic. In The Provin- 
cial Government of Madras {now Andhra Pradesh) v. J. S. Basappa^, it was held by this 
Court that the finality attached to orders passed in appeal by section 1 1 (4) of the 
Madras General Sales Tax Act (IX of 1939) was a finality for the purpose of the said 
Act and did not make valid an action which was not warranted by the Act, as 
for example, the levy of tax on a commodity which was not taxed at all or was e.xempt. 
We ought to add that this decision was bcisfed on the fact tliat the said Act at the rele- 
vant time did not contain section 18-A which came into force on 15th May, 1951; 
and it svas section 18-A which was construed by this Court in Firm and Illun Subbayya 
Chelly & Sons^. 
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Mr Sastfi has also referred to the majority decision m the case of Bharat Kola 
BhandarXtd v Mumapal Committee, Dhmangaon^ In that case, according to the 
majority decision, section 84 (3) of the Central Provinces Municipalities Act, 1922 
which deals with Bar of other proceedings ”, did not make incompetent the suit 
with which the Court was dealing The said section provides that — 

" Ko objection stall be uten to any valuation aisessment levy nor shall the liability of ajiy 
person to be assess^ or taxed be questioned, in any other manner or by any other authority than u 
provided in this Act 

According to the majority view, the bar created by this provision did not amoun t 
to the exclusion of the jurisdiction of the civil Court to entertain a claim for refund 
of the tax alleged to be illegally recovered, because there were no words in the said 
provision which could be construed as excluding civil Courts’ jurisdiction cither 
expresssly or impliedly The minority view, however, held that a suit for refund 
was barred 

We do not think Mr Sastri can successfully advance his case before us by relying 
on these two decisions After all, as the Prviy Coimcil observed in the case of Mask 
& Co* the determination of the question as to whether section 20 bars the present 
suit, must rest on the terms of section 20 themselves, because that is the provision 
under consideration ” and decisions on other statutory provisions arc not of material 
assistance, except in so far as general principles of construction arc laid down 
(page 237) Besides, m regard to these two decisions, wc may with respect point 
out that they do not purport to lay down a general rule that the jurisdiction of a 
Civil Court cannot be excluded unless it is specifically provided that a suit m a civil 
Court would not he In fact as the decision of the Pnvy Council in the case otMask 
(3 Co *, shows, the jurisdiction of a cm! Court -can be excluded even without 
such an express provision In every case, the question about the exclusion of the 
jurisdiction of cml Courts either expressly or by ncccsar>’ implication must be consi 
dered in the light of the words used m the statutory provision on which the plea u 
rested, the scheme of the relevant provisions, their object and their purpose Vie 
would also like to make it clear tlut we do not think it is necessary m the present 
case to consider whether the majority opinion in the case of Bharat Kala Bahadar Lid * 
was justified in casting a doubt on certain observations made by the Privy 
Council m Raleigh Investments Co's case*, or on the validity or thepropnety 
of the conclusion in respect of the effect of section 67 of the Income tax Act 

Mr Sastri has also invited our attention to the decision of the House of Lwd* 
in Pjx Granite Co , Ltd v Almistry of Housing and Local Government and others * In that 
case, the House of Lords repelled the preliminary objection raised by the respon* 
dents that the Court had jurisdiction to grant the declarations asked for, since 
by the combined effect of sections 15 and 17 of the Tovvn and Country ^Planning 
Act, 1947, the decision of the Minister on an application to determine whether 
permission was required was made final and the only method of determmuig such 
a questionwas that provided by section 17 (1) , and that the wide discretion confer* 
red by section 144 on the Munster to impose conditions disentitled the company 
from comuig to the Court for a declaration that the conditions were invabd In com- 
ing to the conclusion that the jurisdiction of the civil Court was not excluded, the 
House of Lords noticed that there was nothing m section 17 or in the Act which 
excluded the jurisdiction of the Court to grant declarations , section 17 merely 
provided an alternative method of having the question determined by the Minister, 

* It IS a principle not by any m^ans to be whittled down,” said Viscount Sunonds, 

” that the subject s recourse to Her Majesty s Courts for the determination of his 
rights IS not to be excluded except by clear words That is, as McNau, J , called 
It m Francis v Ttewsl^ and West Dra}hn Urban District Council*, a * fundamental ’ 
rule, from which I would not for my part sanction any departure ” Approachmg 
th" task of construing section 17 from this pomt of view, his Lordship came to the 
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conclusion that there was nothing in section 1 7 which excluded the jurisdiction of 
the civil Court to entertain the claim in question. We do not see how this deci- 
sion can afford any assistance to the appellant. 

There is one more aspect of the matter which must be considered before we 
finally determine the question as to whether section 20 excludes, the jurisdiction of 
the civil Court in entertaining the present suit. Whenever it is urged before a civil 
Court that its jurisdiction is excluded either expressly or by necessary implication 
to entertain claims of a civil nature, the Court naturally feels inclined to consider 
whether the remedy afforded by an alternative provision prescribed by a special 
statute is sufficient or adequate. In cases where the exclusion of the civil Courts’ 
jurisdiction is expressly provided for, the consideration as to the scheme of the 
statute in question and the adequacy or the sufficiency of the remedies provided 
for by it may be relevant but cannot be decisive. But where exclusion is pleaded 
as a matter of necessary implication, such considerations would be very important, 
and in conceivable circumstances, might even become decisive. If it appears that 
a statute creates a special right or a liability and provides for the determination of 
the right and liability to be dealt with by tribunals specially constituted in that 
behalf, and it further lays down that all questions about the said right and liability 
shall be determined by the tribunals so constituted, it becomes pertinent to enquire 
whether remedies normally associated with actions in civil Courts are prescribed 
by the said statute or not. The relevance of this enquiry was accepted by the 
Privy Goimcil in dealing with section 67 of the Income-tax Act in Raleigh Investment 
Co. s'" case'^, and that is Ae test which is usually applied by all civil Courts. 

In the present case, the appellant wants relief of refund of tax which is alleged 
to have been illegally recovered from it by the respondent, and the groimd on which 
the said relief is claimed is that at the time when the tax was recovered, the appel- 
lant was under a mistake of fact and law. According to the appellant, even the res- 
pondent might have been labouring under the same mistake of fact and law, because 
.the true constitutional and'lcgal position in regard to the jurisdiction and authority 
of different States to recover sales tax in respect of outside sales was not correctly 
appreciated until this Court pronounced its decision in The Bengal Immunity Co.’s 
case.^ That being so, can it be said that the Act provides an appropriate 
remedy for recovering a tax alleged to have been illegally levitd and collected, 
where the party asking for the said relief pleads a mistake of fact and law ? It 
would be noticed that this inquiry may have some relevance in construing the terms 
of section 20, and it would be both relevant and material in considerting the question 
of the constitutionality of section 20. That is the two-fold purpose which such an 
inquiry would serve in the present case. If we are satisfied that the Act provides for 
no remedy to make a claim for the recovery of illegally collected tax and yet section 
20 prohibits such a claim being made before an ordinary civil Court, the Court 
may hesitate to'construe section 20 as creating an absolute bar, or if such a con- 
struction is not reasonably possible, the Court may seriously examine the question 
about the constitutionality of such express exclusion of the civil Court’s jurisdiction 
having regard to the provisions of Articles 19 and 31 of the Constitution. It is with 
this two-fold object that this aspect of the matter must now be examined. 

’ Before proceeding to examine this matter, we ought to refer to the decision of 
this Court in the Sales Tax Officer, Banaras and others v. Kanhaiya Lai Mukundlal 
Scrap. In that case, this Court has held that the term “ mistake ” in section 72 
of the Indian Contract Act comprises within its scope a mistake of law as well as 
a mistake of fact and that, under that section a party is entitled to recover money 
paid by mistake or under coercion, and if it is established that tlte payment, even 
though it be of a tax, has been made by the party labouring under a mbtake of 
lav/, the party receiving the money is bound to repay or return it though ft might 
have been paid voluntarily, subject, however, to questions of estoppel, waiver. 
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limitation or the like Basing himself on this decision, Mr Sastri contends that 
since the Act does not provide for adequate remedy to recover illegaUy collected 
tax from the respondent, we should either put a narrow construction on section 20 
so as to permit institution of a suit like the present, or, in the alternative, should 
strike it down as constitutionally invalid If a citizen is deprived of his property 
illcgaffy by recovering from him unaudionscdly an amoernf of tax wnccc jto such 
tax IS recoverable from him, he ought to have a proper and appropriate remedy 
to ventUate his grievance against the State >ormally, sucdi a remedy would be 
in the form of a suit brought before an ordinary cml Court, it may even be a pro* 
ceedmg before a specially appointed tribunal under the provisions of a tax statute, 
and it can also be an appropriate proceeding cither under Article 226, or under 
Article 32 of the Constitution 

In support of this contention Mr Sastn has referred to the decision of the 
Privy Council in Commxssxmer for Motor Transport v Antill Ranger (S Co Pt Ltd, 
Stale of diezv South Wales and others v Edmund T Lennon Ply Ltd ^ In that case 
section 3 of the State Transport Co-ordmaiion (Barring of Clauns and Remedies) 
Act 1954 had provided, inter aha tliat every cause of action against Her Majesty 
or the State of New South Wales for the recovery of any sums collected m relation 
to the operation of any public motor vehicle m the course of or lor the purposes 
of inter State trade before the commencement of this Act which were collected 
pursuant to the relevant provisions of the principal Act shall be extinguished When 
a claim made for the refund of tax illegally recovered uas resisted on the ground 
that it was incompetent in view of section 3, it was held that the dcrual of the nght 
to recover money paid in satufaction of barges which were illegal by virtue of 
section 92 of the Commonwealth of Australia Constitution offended equally 
against section 92 In other words, where the impugned statutory jirovision pur- 
ported to extmguuh absolutely a cause of action it was struck down as unconsh 
tution^l 

Let us, therefore, examine the question as to whether the Act with which wc 
arc concerned in the present appeal, provides for a remedy to claim a refund of 
tax alleged to have been illegally recovered Action J 3 of the Act expressly provides 
for refunds It lays down that the Commissioner shall m the prescribed manner, 
refund to a registered dealer applyu^ m this behalf any amount of tax paid by such 
dealer m excess of the amount due from him under this Act The proviso to this 
section prescribes a penod of limitation of twenty-four months from the date on 
which the order of assessment was passed or wilhm twelve months of the final order 
passed on appeal, revision, or reference in respect of the order of assessment, which 
ever period is later Then, we have section 21 which provides for the remedy of 
an appeal , and section 22 which provides for a revisional remedy It is sigmfican* 
that though section 21 (1) prescribes a period of sixty days for appeal and section 22 
pr^^ibes a period of Caur months for revision under section 22 B the prescribed 
authority is given power to extend the period of limitation if it is satisfied that the 
party applymg for such extension had suGSaent cause for not preferrmg the appeal 
or makmg the apphcation within such penod Sectioo 23 A provides for rcctifi 
cation of mistake It is thus clear that the appellant could have cither appealed 
or applied for revision and prayed for condonation of delay on the ground that 
me mistake which was responsible for the recovery of the tax illegally levied, was 
disrovcrcd on the 6th September, I9o5 because such a plea would have been per 
fcctly competTOt Under section 22 B In other words if the appellant had pursued 
z renjeoy awdabJe to it under secUon 21 or secteon 22 read with section 22 B, /te 
case Would l»ve been considered by the appropriate authonty and the vabdity 
of the grounds set up by it for the refund of the tax m question would have been 
Jcgally examined Therefore, it cannot be said that even for the claim which the 
appellant seeks to make m the present suit there is no alternative remedy prescribed 
by the Act. This conclusion serves a double purpose It makes it easier to construe 
the Wide words used m section 20 and hold that they constitute an absolute bar 
aga«mt the institution of the present smt and it also helps the respondent to repel 
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the plea of the appellant that section 20 if it is so widely construed, is unconstitutional. 
Our conclusion, therefore, is that section 20 should be construed in the same manner 
in which section 18-A of the Madras General Sales Tax Act was construed by this 
Court in Firm and Illuri Subbayya Chetty & Son^, and that even on this wide 
construction, the said section is constitutionally valid. 

This conclusion, however, does not finally dispose of the appeal. „ Though 
the appellant’s suit may be incompetent in so far as the appellant seeks for a decree 
for refund, it still remains to be considered whether its suit can be said to be incompe- 
tent in so far as it seeks to challenge the validity of section 20 itself. It would be 
recalled that the alternative claim made by the appellant in its plaint was that section 
20 on which a plea of bar is raised by the respondent, is invalid. The High Court 
has not considered this aspect of the matter ; but since the appellant has been allowed 
to raise the point about the validity of section 20, we must deal with it. 

This point presents no difficulty whatever. The bar created by section 20 
carmot obviously be pleaded where the validity of section 20 itself is challenged. 
That can of course be done by a separate suit. In terms section 20 is confined 
to cases where the validity of assessment orders made under the Act is challenged. 
The said provision cannot take in a challenge to the validity of section 20 itself, and 
so, we must hold that technically, the appellant’s suit is competent in so far as it 
seeks to challenge the validity of section 20. This finding ,horvever, is of no material 
assistance to the appellant, because even after it succeeds on this point, it has still 
to face the plea of the respondent that on the merits, the suit is barred; and on that 
plea, the appellant must fail, because section 20 is a bar to the appellant’s claim 
that the amount in question which is alleged to have been illegally recovered from 
is should be refunded to it. That is a matter which falls directly within the 
mischief of section 20. 

What then is the ultimate position in this case ? The Act imder which tax 
was recovered from the appellant is valid and so is the charging section valid, the 
appropriate authorities dealt with the matter in regard to the taxability of the 
impugned transactions in accordance with the provisions of the Act and in conse- 
quence, tax in question svas recovered on the basis that the said transactions were 
taxable under the Act. The appellant contends that the transactions were outside 
sales and they did not and could not fall under the charging section because of 
Article 286, and it argues that the tax was levied because both the appellant and 
the appropriate authorities committed a mistake of fact as well as law in^ dealing 
with the question. Assuming that such a mistake was committed, the conclusion 
that the transactions in question fell within the purview of the charging section 
cannot be said to be wthout jurisdiction or a nullity and the assessment based 
even on such an erroneous conclusion would claim the protection of section 20. 
If, after discovering the mistake, the appellant had moved the appropriate authorities 
xmder the relevant provisions of the Act, its claim for refund would have been con- 
sidered on the merits. Having failed to take recourse to the said remedy, it may 
have been open to the appellant to move the High Court under Article 226. 
Whether or not in such a case, the jurisdiction of the High Court could have been 
effectively invoked, is a matter on which wc propose to express no opinion. As 
we have pointed out during the course of this judgment, wc are not dealing with 
the scope and effect of the High Court’s jurisdiction tmder Article 226 as well as 
tire scope and effect of this Court’s jurisdiction under Article 32 vis-a-vis such claims 
for refund of tax alleged to have been illegally recovered. 

In the result, die appeal fails and is dismissed with costs. 

V.K. 


1. (1963) 2 S.C.J. 725 : (1964) 1 ALL.J. (S.C.) 752. 

5 ; (1964) 1 An.W.R. (S.C.) 5 : (1964) 1 S.C.R. 

S CJ~78 


Appeal dismissed. 
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THE SUPRE^^E COURT OP INDIA. 

(Civil Appellate Jurisdiction) 

pRESEVT — P B G\}t}iT)jLAQMfKAR, Chief Justice, K N Wajjqioo.J C Shah 
andJ R Mudholkar.JJ 

Milkhiram (India), Private Ltd , ard others Appellants* 

Chamanlal Eros Respondents 

Cml ProeiJure Code {Ve/ltnS), Order 37 ndeiinjid3 {ascmnided tnBomhaj) and Order nie3 (5) — 
SztUfallvtz loahin lit* omhl »f Order 37 — Uact to defend vtJer Order 37, rvlt 3 wili or anlfcoal tonrfilionj— 
Crant of—Releront tonstdttaiumr — iSinl on firerruseo^ note filed ut the Ort^vud Side of a Chartered High Court — 
Crtml of conditKtrialleaee to defend hjIhgkCoart ~J^oreaeottsgtetnfaTmposttioneftondition — Validity of order 
The provuiojis of Order 37 of the Civil Procedure Code (V of 1908) have been enacted to ensure 
rpeedy decisions in cases of certain types whichtnay be compendiously described as commercial causes. 
This has to be borne innund for the purpose of deciding whether leave under Order 37, rule 3 to defend 
a Sint &lhng vfithin the ambit of Order 37, rule 2 should be given or withheld and if given should be 
subjected to a condition U upon consideration of material placed before it the Court comes to the 
conclusion that the defence is a sham one or u fantastic or highly improbable it would be justified tn 
putting the defendant upon terms before granting leave to defend Even when a defence is plausible 
but IS improbable the Court would be justified in coining to the conclusion that the issue is no t a triable 
issue and put the defendant on terms while granting leave to defend It is indeed not easy to say in 
many eases whether the drfence is a gemane opeor not and therefore it should be left to the discretion of 
the trial judge who has expenerce of such matienboih at the Bar and the Bench to fonnhis own ten* 
tative conclusion about the quality or rufure of the deferice and determine the conditions upon «ducb 
leave to defend may be granted If tbejudge is oTt^nion that the case raises a triable issue thenlcave 
should ordmanly be granted uncondiaonally Os the other hand if be u of opinion that the defence 
raised u fnvolots, or false, or sham, be should refuse lease to defend altogether Unfortunately, host* 
ever, the majority of eases cannot be dealt with in a dear cut svay hke this and the judge may entertam 
a gemune doubt on t^e question as to whether the defence is genuine or sham or m other words, 
whethernraisesa trubletssueornot Ituto meet such cases that the amendment to Order 37, rule 
2 made by the Bombay High Court contemplates that even in cases where an apparently triable issue 
iftauedthejudgetuay Impose conditions tn gennung leave todeCend Thus thisu a matter tn 
the discretion of the trial judge and m dealing witbit.be ought to exercise hu discretion judiaously 
Care nun be taken to see that the object of the rule to assut the expeditious disposal of commercial 
causes to which Order 37 ofthe Civil Procedure Code applies, tsnotddeated Care must also be taken 
to see that real and genuine triable issues are not shut out by unduly severe orders as to deposit In a 
matter of this kind, it would be undesirable and mopedient to lay down any rule of general applica- 
tion 

^STiether the defence raises a triable issue or not has to be ascertained by Jhc Court from the plea- 
dings before andthe affidavits ofpartiesanditisnotopentoittocallfor evidence atthat stage 

Where a Chartered High Court has granted otily conditional leave under Order 37, yule 3 to de. 
fend a suit based on a prommory note the order cannot be challenged on the ground that the order of 
the High Court domjiot give reasons for imposing conditions. It u true that when a subordinate Court 
makes an order which u open to appeal or revuion it should give some reasons in support of that order# 
But this principle cannot apply to ais order made by a High Court for though an appeal lies agamst 
Its order under the Letters Patent it cannot be likened to an appeal loider section 96 or a revision appb- 
cation undersecuon IlSoftbeCodeofCivdProcedute Moreover Order49 rule 3 (5) of the Ciyfi 
ProcedureCode,pros-idesthatnothingcontMneduiniIesltoBofC>rder20 vail aj^ly to any Char- 
tered High Court in exercise ofits Ordinary or Extraordinary Cinl Jurisdiction 

WTien a plaintiff has more than one relief on the same caiae of action, the mere fact that he has 
relinquished tome of the rebels to avail himself of the summary procedure provided In Order 37 op 
the Civil Procedure Code, could not adversely ^ect his suit under Order 37 

(On facts Their Lordships rejected a contention to the effect that the promissory notes igion which 
the present suit was based svas only a collateral security for the perfonnance of an agr eem ent between 
the parues relating to the busmess of export of pulses and that therefore the suit was not of a nature 
Which fell WTihm thcambit of Order 37, rule 2 ofthe Civil Procedure Code) 


•CJk. No of 1965 


23rd April, 19C5 

l— Iw i 



m MILKHIRAM (INDIA), PRIVATE LTD. V. CHAMANLAL BROS. {MudhoJkar, J.). 607 

Appeal by Special Leave from the Judgment and Order dated 19th October, 
1964, of the Bombay High Court in Appeal No. 70 of 1964. 

Togeshwar Prasad, Hardev Singh and M. V. Goswami, Advocates, for Appellants. 

G. S. Pathak, Senior Advocate, {K. R. Chaudhuri, Advocate, with him), for 
Respondents. 

The Judgment of the Court was delivered by 

Mudholkar, J . — ^The question which we have to consider in this appeal by 
Special Leave is whether the trial judge was right in granting leave to the appellants 
to defend the suit based upon promissory notes executed by the appellant No. 1, 
which was instituted on the Original Side of the High Court at Bombay on condi- 
tion that the appellants deposited security to the extent of Rs. 70,000. The other 
appellants arc sought to be made liable upon an indenture of guarantee dated 20th 
November. 1962, with respect to the amounts advanced to the appellant No. 1. 
The procedure followed in the case was that set out in Order 37, Civil Procedure 
Code. Rules 2 and 3 of this Order have been amended by the Bombay High 
Court, Sub-rule (1) of rule 2 provides that suits of certain kinds specified therein 
may be instituted by presenting a plaint in the form prescribed but the summons 
shall be in Form 4 in Appendix HI or in such other Form as may from time to time 
prescribed. Suits upon bills of exchange, hundis or promissory notes or for 
liquidated amounts are some of the kinds of suits which can be instituted under this 
provision. Sub-rule (2) provides that in suits of this kind the defendant shall not 
defend the suit unless he enters an appearance and obtains leave from the judge 
as provided in Order 37 so to defend. It further provides that in default of entering 
an appearance and of his obtaining such leave to defend the allegations in the plaint 
shall be deemed to be admitted and the plaintiff shall be entitled to a decree as 
prayed for in the plaint. Sub-rules (2; and (3) of rule 3 of Order 37 as 
amended by the High Court run thus : 

“ (2) If tlie defendant enters an appearance, the plaintiff shall thereafter serve on the defendant 
a summons for judgment returnable not less than ten clear days from the date of sepice supported by 
an afBdavit verifjdng the cause of action and the amount claimed and stating that in his behef there is 
no defence to the suit. 

(3) The defendant may at any time within ten days from the service of such summons for judg- 
ment by affidavit or otherwise disclosing such facts as may be deemed sufficient to entitle him to defend, 
apply on such summons for leave to defend the suit. Leave to defend may be granted to him uncondi- 
tionally or upon such terms as to the Judge appear just’ . 

The appellants filed an affidavit as required by sub-rule (3) purporting to disclose 
facts sufficient to entitle them to defend the suit. Upon a perusal of the plaint and 
the affidavits of parties and documents filed along with the plaint the learned judge 
thought it fit to grant only conditional leave to the appellants to defend the suit. 
Tire amount for which the plaintiff-respondents have claimed relief in the suit is 
Rs. 4,05,434.38. As against this claim the Court has ordered the appellants to 
deposit security for Rs. 70,000 only. The appellants considering tlremselves 
ag^cved by the order preferred an appeal under Letters Patent wlrich 
was summarily dismissed by the appeal Court. They have now come up by 
Special Leave to this Court. In support of the appeal Mr. Yogeshwar Prasad has 
raised two points. The first is that the defence disclosed by the appellants in tlieir 
affidavit rafres a triable issue and that therefore it was incumbent upon the learned 
trial judge to grant unconditional leave to defend. The second ground is that the 
promissory' notes upon which the suit is based is only a collateral security for the 
performance of the agreement between the parties relating to the export of pulses 
and therefore the suit was not of a nature which fell within the ambit of Order 37, 
rule 2 of the Code. 

It will be convenient to deal with the second point first. The respondents 
in tlieir plaint have alleged that from time to time they advanced monies to the 
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High Courts like the High Court at Bombay the decision relied upon cannot be 
pressed m aid 

Learned Counsel relied upon a decision of this Court m Sanlhosh Kmar v 
Bhai Mool Stngh^ and particularly upon a passage at page 1216 That was a case 
in which the Court of Commercial Subordinate Judge, Delhi, had held that the 
defence raised a triable issue but that defence was vague and was not bena Rdt 
because the defendant had produced no evidence to prove hu assertion For 
these reasons the Court granted leave to defend the suit on the condition of the 
defendant giving security for the entire claun m the suit and costs thereon This 
Court held that the test is to see whether the defence raises a real issue and not a 
sl^m. one, in the sense that, if the facts alleged by the defendant are established 
there woidd be a good, or even a plausible defence on tho»e facts If the Court is 
satisfied about that, leave must be given unconditionally This Court further 
held that the tnal Court was wrong in imposing a condition about giving security 
on the ground that documentary evidence bad not been adduced by the defendant 
This Court pointed out that the st^e of proof can only arise after leave to defend 
has been granted and that the omission to adduce documentary evidence would 
not justify the inference that the defence sought to be raised was vague and not 
bonafidi While dealing with the matter Bose, J , who spoke for the Court observed 
(page 1216) 

‘ Taken by large the ob ect is tosee that ibedcTendant don not unneees&anlyprolonglhr 
liUgauon and prevent the plaintifffrom obuuung an early decree by ranmg untenable and frivolous 
defeneainacuaofcasawherespeedydecisiom arcdcnrablemthemteresuoftrade and eoniineict. 
Ingeneral iherrforc thetesiutoseewhetherthedefence rauts a real issue and not a sham one w 
these^lhat if the bets alleged by the defendant are established there would be a good or even* 
plausible defence on those facts " 


The latter part of the observations of the learned Judge have to be understood jn 
the background of the facts of the case this Court was called upon to consider Tlic 
tnal judge being already satisfied that the defence raised a triable issue was not 
justified m imposing a condition to the effect that the defendant must deposit security 
because he had not adduced any documentary evidence in support of the defence 
The stage for evidence had not been reached Whether the defence raises a triable 
issue or hot has to be ascertained by the (^urt from the pleadings before it and the 
affidavits of parties and it is not open to it to call for evidence at that stage If 
upon consideration of material placed before it the Court comes to the conclusion 
that the defence is a sham one or is laritastic or highly improbable it would be 
justified in putting the defendant upon terms before granting leave to defend 
Even when a defence is plausible but is improbable the ^urt would be justified 
m coming fo the conclusion that the issue is not a triable issue and put the defen 
dant on terms while granting leave to defend To hold otherwise would make it 
impossible to give effect to the provisions of Order 37 which have been enacted, 
as rightly pointed out by Bose, J , to ensure speedy decision in cases of certain types 
It will be seen taht Order 37, niJe2 is applicable to what may be compendiously 
described as commercial causes Trading and commercial operations are liable 
to be seriously impeded if, m particular, money disputes between the parties are 
not adjudicated upon expeditiously It is these considerations whi(^ have to be 
borne in mind for the purpose ofdeading whether leave to defend should be given 
or withheld and if given should be subjected to a condiPon 

It may be mentioned that this Court relied upon the decision in Jacobs v. 
Booth's DisiilUry Co^, m which the House of Lords held that whenever a defence 
raises a tnablc issue leave must be given and also referred to two subsequent decisions 
where it was held that when such m the case leave must be given unconditionally 
In this connection we may refer to the following observations of Dcvlm, L J , m 
Fuldrank Ltd v SUin^ 


f (1938) S CJ 42i (1938) I ALL.T (S Q.) 
159 (1938) I Aa.WR.(Sa) 159 (1958) SCJU 


2. (1901) 85 UT 262 
3 (1961) 3 AX.L.R, 681 at 682-633 




IQ MILKStRAM (INDIA), PRIVATE LTD. V. CHAMANLAL BROS. {Mudholkar, J.). 611 

“ The broad principle, which is founded on Jacob v. Booth's Distillery Co. \ is summarised on p. 266 
of the Annual Practice (1962 Edn.) in thefoUowing terms ; 

'The principle on which the Court acts is that where the defendant can show by affidavit that 
there is a bomjide triable issue, he is to be allowed to defend as to that issue without condition-’ 

If that principle were mandatory, then the concession by Counsel for the plaintiffs that there is 
here a triable issue would mean at once that the appeal ought to be allowed ; but Counsel for the plain- 
tifiB has drawn our attention to some comments that have been made on Jacobs v. Booth's Distilleiy Co. ^ 
They will be found atpp. 251 and 267 of the Annual Practice, 1962. It is suggested (see p. 251) that 
possibly the case, if it is closely examined, does not go as far as it has hitherto been thought to go; and 
on the top of p. 267 the learned editors of Annual Practice have this note : 

‘ The condition of payment into Court, or gitnng security, is nowadays more often imposed than 
formerly, and not only where the defendant consents but also where there is a good grotind in the evi- 
dence for believing that the defence set up is a sham defence and the Master is prepared very nearly 
to give judgment for the plaintiff.’ 

It is worth-noting also that in Lloyd's Banking Co. v. Ogle^ in a dictum wHch tvas 
said to have been overruled or qualified by Jacob v. Booth's Distillery Co.''-, Bramwell 
B., had said that : 

' those conditions (of bringing money into Court or giving security) should only 

be applied when there is something suspicious in the daendant’s mode of presenting his case.’ 

I should be very glad to see some relaxation of the strict rule in Jacob v. Booth's Distillery Co. I 
think that any judge who has sat in chambers in R.S.C. Order 14 summonses has had the experience 
of a c^e in wffich, althcthgh he cannot say for certain that there is not a triable issue, nevertheless he is 
left with a real doubt about the defendant’s good faith and would like to protect the plaintiff, especially 
if there is no grave hardship on the defendant in being made to pay money into Court. 1 should be 
prepared to accept that there has been a tendency in the last few years to use this condition more often 
than it has been used in the past, and I think that that is a good tendency. ” 

These observations as well as some observations of Chagla, C.J., in Rawalpindi 
Theatres Private Lid. v. Mjs. Film Group, Bombay^, may well be borne in mind by the 
Court sitting in appeal upon the order of the trial judge granting conditional leave 
to defend. It is indeed not easy to say in many cases whether the defence is a genuine 
one or not and therefore it should be left to the discretion of the trial judge who has 
experience of such matters both at the Bar and the Bench to form his own tentative 
conclusion about the quality or nature of the defence and determine the conditions 
upon which leave to defend may be granted. If the Judge is of opinion that the 
case raises a triable issue, then leave should ordinarily be granted unconditionally. 
On the other hand, if he is of opinion that the defence raised is frivolous, or false, 
or sham, he should refuse leave to defend altogether. Unfortunately, however, 
the majority of cases cannot be dealt with in a clear cut way like this and the judge 
may entertain a genuine doubt on the question as to whether the defence is genuine 
or sham or in other words whether it raises a triable issue or not. It is to meet 
such cases that the amendment to Order 37, rule 2 made by the Bombay High 
Court contemplates that even in cases where an apparently triable issue is raised 
the Judge may impose conditions in granting leave to defend. Thus this is^ a 
'matter in the discretion of the trial judge and in dealing with it, he ought to exercise 
his discretion judiciously. Care must be taken to see that the object of the rule to 
assist the expeditious disposal of commercial causes to which the Order applies 
is not defeated. Care must also be taken to see that real and genuine triable issues 
arc not shut out by unduly severe orders as to deposit. In a matter of this kind, it- 
would be undesirable and inexpedient to lay down any rule of general application. 

For tlicse reasons wc uphold the order of the trial judge and affirmed by the 
appeal Court and dismiss the appeal with costs. At the request of the Counsel for 
the appellants we extend the time for depositing security by a period of two months 
from the date of our judgment. 

V.K. Appeal dismissed. 


1. (1901) 85 L.T. 262. 

2. 1 Ex. D at p. 264. 


3. (1958) Boni.L.R. 1373 at p. 1374. 
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THE SUPREME COURT OF INDIA 

(Civil Appellate Jtmsdictjon ) 

Present — P B Gajendragadkar, Chttf Justice, K N Wanchoo, J C 
Shah, J R Mudholkar and S M Sikri, JJ 
The Joint Chief Controller of Imports and Exports, Madras 

(In all the Appeals) Appellant* 

V 

M(s Ammchand Mutha etc Respondents 

Imports and ExpotU Control Ml {XVIII of 1947) and Imports Conirol Order {iQoS)— lied book of Hdrr 
endProctdiiTefoT Import trade eontrot for p*Tvti Jamary— June 1957 — Insinteiioru 71 ondlt — Scope — Approval 

of Cktef Controller to d euion of qiata btfmeen partners on dtssolalien — delates baek to\dale of disiohlvmr- 
RecogrultonofguotacrritJicatesadntusiiletopartaertofdissoloedfimafterexptiyoflteensiPg peTtod-~If ground for 

refusing licence 

By Majority — a firm u dissolved and the partnen agree to divide the business, assets and 
liability the partners shall get their respective share in the quota rights (granted to the firm as establish 
ed importers) aecordinStnlLetermsofthcagreenient Suchnghts would accrue to each of the partnen 
from the date of the agreement Even where the approval of the Chief Controller is made after the 
licensing period for which apjihcaiion has been made is over the approval dated back to the time vs hen 
the firm was dissolved and the agreement to dmde the quota rights was made The liccnuns authonl)’ 
has therefore to deal vsmth the applicauoh for licence on the hasu thatthe approved quotas were given 
tothepartaenoftbedusotvedfirmfromthedateortheagrennent and cannot r^use the heenCe 
only OR the ground that the approval was granted alter the import penod bad expired 

Join! Controller V H F Jaw, (l^SS) 2 M L.J $08 (19^9) ML.J (Crl ) 737 I L.R, (1959) Mad 
&S0, approved and Jogannat'i v Varadkar, A.I R. 1961 Eoci 244 ovr ruled 

FerAfudTislW J<~Tbeapphcauonn)adeby 8 peTsono&aforin meantfor establuhed importen 
mtat be deemed to h«a defeaiveoneifon tbedateonwhichhemadeitbisrigbtain thequotahad 
not been recognised and he was not an established importer Tbe subsequent recognition of tua 
*bare in the quota does not vabdate tbe at^Iication 

Appeals by Special Leave from the Judgments and Orders dated lOthDecember^ 
1962, and 18tli March, 1963, of the hfridras High Court in Wnt Appeals Nos 27t 
47 and 48 of :96i, and 74 of 1963, 91 of I960 and 26, 49 and 50 of 1961 

C K Daphtary, Attorney General Ibr India, {K P R Shankar Doss, Advocate 
and A AT Dhebar and R Saehlhey, Advocates, with him), for Appellant (In 
all the Appeals) 

A V Vtswanalha Sastri, Senior Advocate, {S Balakruhnan and B R Dolts' 
Advocates, and R K Go.rg,S C Aganoaf.D P StnghaTidMK Ra^murlhi, Adwiatci 
ofAI/s Ramamurtht & Co , with him) for Respondents (In C/^ Nos 60 to 62 
of 1965) 

illwrXt^ T^OTuif, Advocate, for Respondent (In C A No 316 of 1965) 

B R Doha, E C Agarviala and P C Agrawala, Advocates, for Respondents- 
(la G-As Nos 317 to 320 of 1965) 

The Court delivered the followmg Judgments — 

Wanchoo, J {For tke majority) — These wght appeals by Special Leave against 
the judgment of the Madras High Court raise » common question of law and wiU 
be dealt with together It wdl be enough if we give the facts of ore case Joint 
Chief Controller v Amin Chand Mutha ((LA. No 60 of 1965) for the facts in the other 
cases are more or less similar It appears that there was a partnership firm known 
as NainmuU Juthmull This firm had a quota for import of certain things. 


•OAs. Nos. 60 to 62 and 316 to 320 of 1965 


2lrt July, 19« 
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as it was an ‘established importer’. Established importers used to be given quotas- 
every year and thereafter licences used to be issued to such importers, on the basis 
of the quota allotted to them. Tile quota was not inheritable or transferable,, 
but under certain circumstances to which we shall refer later it could be divided 
between partners where the quota-holder was a firm. The firm in the present 
case had three partners, namely, Amin Ghand Mutha, Nainmull NathmuU and 
Juthmull Mutha. On 1st January, 1957, the firm was dissolved. Consequently 
in accordance with the instructions contained in what is known as the Red Book, 
application -was made on 25th March, 1957, by one of the partners (Amin Chand 
Mutha) for the grant of a licence with respect to the period January'— June, 1957. 
It was noted in the application that quota certificates had been issued in favour of 
the firm Nainmull Juthmull of which the applicant was a partner. That firm 
had been dissolved and application had been made to the Chief Controller of Imports, 
New Delhi for division of the quota of the firm between the three partners of the 
firm who had separated. It may be mentioned that application for licence had to 
be made before the 31st of March of the January — June, 1957 period. 

It was stated that the application had already been made to the Chief Controller 
on behalf of the dissolved firm on 4th March, 1957, division of the quota between 
the three partners and was pending when the application for licence was made by 
Amin Ghand Mutha on 25th March, 1957. The application for licence had to be 
made to the Joint Chief Controller of Imports at Madras where the partners of the 
dissolved firm were carrying on business. The Joint Chief Controller informed 
the respondent on 8th April, 1957, that before any licence could be given to him 
he should get the approval of the Chief Controller about the division of the quota 
rights of the dissolved firm. It appears that there was some delay in the office 
of the Chief Controller for reasons into which it is unnecessary to go, and the Chief 
Controller informed the partner concerned in September, 1957 that instructions 
had been issued to the Jicensing authority to the effect that quota certificates 
admissible to the dissolved partnership firm should in future be divided between 
the three partners in certain proportions which it is tinnecessary to set out. There- 
after the Joint Chief Controller was approached to grant a licence. But on 9th 
January, 1958, the Joint Chief Controller informed the partner concerned that it 
was regretted that his request for the issue of licence for the period January — June, 
1957 could not be acceded to since the transfer of quota rights in his favour had 
been recogirised by the Chief Controller only after the expiry of the licensing period 
to which the application related. It appears that there was then an appeal from 
this order of the Joint Chief Controller which failed. Then came the writ petition 
to the High Court in December, 1958 or January, 1959, and the main contention 
on behalf of the respondents was that the Joint Chief Controller could not refuse 
the issue of licences on the groimd that the Chief Controller’s approvaLas to the 
division had been made after the period of January — June, 1957 had come to an 
end. Tire High Court allowed the petition holding, on the basis of an earlier 
decision of that Court in the Joint Controller v. H. V. Jain\ tliat the approval of the 
Chief Controller to the division of the quota between partners of a dissolved firm 
related back to the date of the dissolution of the firm and the partners would be 
entitled to import licences on the basis of such approval subject to the licensing 
order. Thereupon the Joint Chief Controller went in appeal and the Division 
Bench of the High Court which heard the appeals upheld the order of the learned 
Single Judge. The High Court having refused leave to appeal, the appellant 
obtained Special Leave from this Court ; and that is how the matter has come up 
before us. 

Before we cbnsider the point raised in the present appeals we shall briefly refer 
to the system of licensing which came into force after the Imports and Exports 
(Control) Act (XVIII of 1947), (hereinafter referred to as the Act). By section 
3 of the Act, the Central Government was given power to provide for prohibitm^ 
restricting or otherwise controlling in all cases or in specified classes of cases, an 


1. (1959) 2 M.L.J. 303 : (1959) M.L.J, (Crl.) 737 : LLJt. (1959) Mad. 850. 
S C J — ^79 
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nbjcct to such exceptions, if any, as may be made by or under the order, the import 
xport, carnage coastwise or shipment as Aip stores of goods of any specified 
escnption This could be done by means of order published in the official gazette 
lie Act also made by section 5 any contravention of any order made and deemed 
0 have been made under the Act punishable and by section 6 provided for 
ongmzance of offences against the provisions of the Act 

In pursuance of the power granted to the Central Government, the Imports 
Control) Order was issued on 7th December, 1955 (hereinafter referred to as the 
Drder) This Order repealed the earlier orden issued under the Act or the Defence 
•fIndiaRules 1939 Itprovided for asystemoflicensing and Rule 3 thercofprovidcd 
hat no person shall import any goods of the description specified in Schedule I, 
rxeept under and m accordance with a licence or a customs clearance permit granted 
jy the Central Government or by any officer specified in Schedule II Form of 
ipplication for licences and fees payable therefor arc provided m Rule 4 and Rule 5 
provides for conditions to be imposed on a licensee at the time of grantmg licences 
Rule 6 gave power to the Central Government or the Chief Controller to refuse to 
grant a licence or direct any licensing authority not to grant licence for certain 
reasons One of the reasons for such refusal was if the application for import 
licence was defective, and did not conform to the prescribed rules Rule 7 provided 
for amendment of licences and Rule 8 gave power to the Central Government or 
the Chief Controller to suspend the issue of licences or debar a hccncee from using 
a licence for certam reasons Rule 9 provided for cancellation of licences by the 
Central Government or any other officer authorised m this behalf The power 
under Rules 7, 8 and 9 was to be e ercised after giving a reasonable opportunity 
of being heard to the licencces 

These are the statutory provisions under the Act and the Rules for granting 
licences In order however to guide the licensing authorities m the matter of grant 
mg import licences the Central Government issued certam administrative mstruc 
tions to be followed by thelicensmg authorities These instructions provided for 
^ani of import licences to three kinds of persons — (i) established importers, (ii) actual 
users and (lu) new comers (see the Red Book of Rules and Procedure for Import 
Trade Control for the period January— June, 19571 We are m the present appeals 
concerned with established importers and may bnefiy indicate how established 
importers were dealt with m he Red Book concemed " Established importers 
were defined as persons or firms who had been actually engaged m import trade 
of the articles comprised in the Schedule during at least one financial year falling 
Within the basic period The basic period out of which the established importer 
could select the best year for the purpose of calculating the quota was from 1st 
April, 1945 to 3lst ^^rch, 1952 Procedure was provided in these instructions 
for applications and for establishment or refixation of quotas [see Section 1 of 
the Red Book for the penod January— June, 1957, Instruction 22) 

After settmg out the system of granting quotas to established importers on 
the basis of their past imports. Instruction 71 with which we are particularly con- 
cerned, laid down that quotas were granted on the pre supposition that no change 
had taken place in the constitution of the firm The expression * firm ’ included 
a partnership, a limited company and a propnelary business It was further 
provided that when a change occurred in the constitution or the name of a firm or 
the business changed hands, the reconstituted firm svould not be entitled to the 
<juota of the original firm until the tramiCT of the quota rights in their favour had 
been approved by the Chief Controller or other licensing authority, as the case 
may be Instruction 71 also provided how the transter of quota rights would be 
recognised or approved In the present case wc arc concerned with clause (J) 
•of Instruction 71, which u m these terms.— 

WhereafiRnudmolvedandthepartnersa^reetodindeitsbus ncu %sseuandliabiliti«s andiU 
goodwill iS taken over byoneoflbepartnenornOBeofthmisallowed touseit tbe partnen shall 
get their rtspectiYC share la the quota rights aocordiog to tlu provision of the a gr e em ent ” 
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Instruction 72 provided for documentary evidence to be produced by the applicants 
in support of their case for transfer of c^uotas. 

It will be seen that these administrative instructions do not create any right 
as such in favour of persons with whom they deal. They are for guidance of the 
authorities in the matter of granting quotas for the purpose of the Order. That 
is why when clause (6) of Instruction 71 provides for division of quota rights it lays 
down that the partners shall get their respective share in the quota rights according 
to the provision of the agreement between them. Once the Chief Controller is 
satisfied, on the evidence produced before him that the firm had certain quota 
rights and had been dissolved, he has to divide the quota rights between partners 
in accordance with the provisions of the agreement between them. As we read 
clause (6), it is clear that where the conditions contained in Instruction 71 are ful- 
filled, the Chief Controller must divide the quota rights in accordance wdth the 
prdvisions of the agreement between the partners of the firm that has been dissolved. 
Clearly therefore these administrative instructions provide a machinery for division 
of quota rights in certain cases including the dissolution of a firm consisting of a 
number of partners and all that the Chief Controller has to do is to satisfy himself 
that there has been a dissolution in accordance with the provisions in clause (b) and 
thereafter he is bound to accord approval to the division of quota rights according 
to the provision of the agreement between the partners. He cannot refuse to divide 
the quota rights between the partners of a dissolved firm where he is satisfied on 
the evidence produced before him that the conditions contained in clause (6) have 
been satisfied. The function of the Chief Controller under Instruction 71 read 
with Instruction 72 appears more or less of a ministerial nature and he is bound 
to divide the quota rights in accordance with the provisions of the agreement between 
the partners of a dissolved firm, once he is satisfied on the evidence produced before 
him of such dissolution and the agreement leading to dissolution provides for the 
division of quota rights.. The division of quota rights according to the instructions 
is merely for the purpose of helping the licensing authority under the Order in the 
matter of grant of licence to the class of established importers with which this division 
is concerned. The approval of the Chief Controller is provided by these instructions 
in order that the licensing authorities may have a clear guidance as to how they 
should deal with the quota allotted to a firm consisting of a nrunber of partners 
"Which has been dissolved. It is in the background of this position that we have 
to consider whether this approval granted by the Chief Controller relates back 
to the date of the agreement relating to the dissolution of the firm consisting of a 
number of partners. 

Two views have been expressed by the High Courts in this behalf. The Madras 
High Court took the view in Jain’s case'^ that 

" where a firm is dissolved and the partners agree to divide the business assets and liabilities, 
the partners shall get their respective share in the quota rights according to the 'terms of the agree- 
ment. Such rights would accrue to each of the partners fcom the date of the agreement. ” 

The Madras High Court further held that even where the approval of the Chief 
Hontroller is made after the licensing period for which application has been made 
is over, the approval dated back to the time when the firm was dissolved and the 
agreement to divide the quota rights was made. The licensing authority therefore 
according to this view has to deal with the application for licence on the basis that 
the approved quotas were given to the partners of the dissolved firm from the date 
of the agreement and cannot refuse the licence only on the ground that the approval 
was granted after the import period had expired. 

Tlie other view is taken by the Bombay High Court in Jagannath v. Varadhkar^. 
It was held in tliat case that the transfer of quota rights was a condition precedent 
to the grant of an import licence. The person in whose favour such a transfer had 


I L (1959) 2 M.L.J. 308 : (1959) M.L.J. (Crl.) 2. A.I.'R. 1961 Bom. 244. 
737 : I.L.R. (1959) ivlad. 850. 
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been recognised or sanctioned .vas consequently entitled to rely upon that transfer 
for a period subsequent to such sanction or recognition and not for any 
period, even though the application for licence might have been made in proper 
t me before the import period expired 

We have given the matter careful consideration and are of opinion that the 
view taken by the Madras High Court » carrot Wc have y 

that on a proper interpretation of Instruction 71, there is no doubt that the ^lef 
Controller IS bound to divide the quota of a firm consistmg of partners which M 
been dissolved m accordance with the provisions of the agreement between tbe 
partners provided the necessary evidence has been produced before him as requued 
by Instruction 72 in that behalf Such being the nature of the proceeding before 
the Chief Controller it follows that when he gives approval to the division ot me 
quota between the partners of a dissolved firm m accordance with the agreemeat 
between them, the approval must take effect from the date of the agre^ent 
the partners It might have been a different matter if the Cliief Controller nal 
the power to refuse division of the quota rights under these instructions , but he 
has no such power and must divide the quota m accordance with the agreement it 
he IS satisfied as to Ae dissolution on the evidence produced m accordance witn 
Instruction 72 If such approval by the Chief Controller were not to date baa 
to the date of agreement it would mean that the partners who were otherwise entitled 
to appro%al under Instructions 71 and 72 might lose the advantage that they w<wd 
have before the licensing authority by delay in the approval by the Chief Controller 
In this connection our attention was drawn to the opening words mlnstmction /i 
which provided that ‘ the reconstituted firm will not be entitled to the quotas 
of the original firm until the tran«fer of the quota rights in their favour has been 
approved by the Chief Controller ” It is true that these words make it n®^”***! 
that they should be approval of the Chief Controller before a partner of a dissolveo 
finn can say that he holds a quota But these words do not mean that such 
will not date back to the date of agreement dividing the quota rights, for the 
Controller, as already indicated, has to divide the quota rights once he is satisnm 
as to dissolution on the production of evidence mentioned in Instruction 72 la 
such circumstances it Would m our opmion be fair to hold that the Chief Controlla* 
approval dates back to the date of agreement so that such persons may not stmer 
on account of the delay m the Chief Controller’s office m the matter of according" 
approval 


The fact that m his letter of approval the Chief Controller usually says that 
the quota rights admissible to the dissolved partnership should tn fulun be divided 
between the partners would not necessarily mean that the quotas for the partners 
were to take effect only after the date of approval If the division of quota has 
to be recognised by the Chief Controller on production of evidence required by 
Instruction 72 and this division has to be in accordance with the agreement between 
the partners of a dissolved firm, the approval must relate back to the date of agree- 
ment, for It 13 the agreement that is bemg recognised by the Chief Controller lo 
such a case the fact that the Quef Controller says that m future the quota would be 
divided, only means that the original quota of the undissolved firm would from the 
date of the agreement of dissolution be divided between partners as provided there- 
under 


Further we should like to make it clear that quotas should not be confused with 
licences Qpotas are merely for the purpose of informing the heensmg authority 
that a particular person has been recognised as an established importer for import 
of certain things Thereafter it is for the licencing authority to issue a licence to 
the quota holder m accordance with the licensing policy for the half year with whi^ 
the licence deals For example, if in a particular half year th ere is an order of the 
Central Govemment_prohibiting the import of certain goods which are withm the 
quota nghts, the licensmg authority would be entitled to refuse the issue of licence 
for import of such goods whose import has been barmed by the Central Government 
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under the Act by notified order. Thus the approval of the Chief Controller under 
Instruction 71 is a mere recognition of the division made by the partners of a dissolved 
firm by agreement between themselves and in that view the recognition must clearly 
relate back to the date of the agreement. Further when the Chief Controller sa^-s 
in his letter that in future the division would be recognised in a certain ratio based 
on the agreement, it only means that the Chief Controller has approved of the divison 
made of the parties and such approval then must relate back to the date of the 
-agreement between the parties. We therefore hold that the view taken by the 
Madras High Court that the approval by the Chief Controller relates back to the 
date of agreement is correct. 

It was next urged that the application when it was made to the Joint Chief 
Controller was not complete inasmuch as it did not mention what quota the parti- 
cular partner had. That is undoubtedly so, for the applications in the present 
•cases stated that the firm had been dissolved and application had been made to the 
'Cluef Controller for division of the quota of the original firm between the partners 
according to the agreement between them. To that extent the application was 
■defective. It is pointed out that under Instruction 13 application for licence has 
to be made before a certain date and has to be complete in all respects. It was 
further urged that it is always open to the Joint Chief Controller to reject an appli- 
cation which is defective and is thus incomplete. Assuming that is so, one should 
have expected such a defective application being dismissed immediately after 
the last date for making the application had expired and the Joint Chief Controller 
should have given that as the reason for the rejection of the application for licence. 
But this was not done in the present cases and the reasons for rejection of the appli- 
■cation was not that it was not complete when made. Further it appears that it is 
not unusual for licences to be granted after the import period is over. It is also 
not denied that it was open to the Cltief Controller in his discretion to say that the 
■division of quota rights would be recognised from the date of the agreement even 
though tlie approval came much later. If that is so, it would mean that the 
applicant for division of quota would be entirely at the mercy of the Chief Controller 
because there is nothing in the Red Book to show under what circumstances the 
Chief Controller can grant recognition from the date of the agreement even though 
the approval comes much later. On the whole therefore we are of opinion that 
the view taken by the Madras High Court is correct as the grant of approval in 
accordance with the agreement is obligatory on the Chief Controller if the evidence 
xequired under Instruction 72 has been produced to his satisfaction. 

The last point urged was that subsequent to October, 1957, Government of 
India changed its policy rvith respect to import of foimtain pens with which some of 
the present appeals are concerned. This it was urged' amounted to a ban on the 
import of foimtain pens and it would not be open to the Joint Chief Controller to 
issue any licence for any period, be it January — -June, 1957, after the import of 
fountain pens had been banned from October, 1957. Now there is no doubt that 
it is open to the Central Government under section 3 to prohibit the import of any 
nrticle but tliat can only be done by an order published in the official gazette by 
the Central Government under section 3. The tiigh Court has found that no such 
order under section 3 of the Act has been published. Nor has any such order by 
the Central Government been brought to our notice. All that has been said is 
that in the declaration of policy as to import, the word “ nil ” appears against 
fountain pens. That necessarily docs not amount to prohibition of import of 
fountain pens unless there is an order of the Central Government to that effect 
published in the official gazette. IVe therefore agree with the High Court that 
unless such an order is produced it would be open to the licensing authority to issue 
■a licence for the period of January — -June, 1957 even after 1st October, 1937. 

Tlic appeals therefore fail and arc hereby dismissed with costs. There will 
be one set of hearing fee. 

Mudholkar, J.— A common question of law arises for decision in these appeals. 
The essential facts bearing on this question being more or less similar it would be 
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sufficient to state those which give rise to Cm! Appeal No 60 of 1965 A partner 
ship Hrm styled as Namraull JuthmuJl earned on, amongst other thmgs, the business 
of importing goods from foreign countnea As an established importer, the Joint 
Chief Controller of Imports and Exports, Madras had granted it a quota for import 
of certain commodities On the strength of this the firm used to be granted import 
licences every half year There were three partners in that firm, namely, Aminchand 
Mutha, Naimull Nathmull and Juthmull Mutha On 1st January, 1957, the firm 
was dissolved On 25th MarC-h, 1957, Aminchand Mutha made an apphcation 
to the appropnatc authority for the grant of an import licence m respect of the period 
January— June, 1957, stating iQ his application the facts that the firm NammuU 
Juthmull held a quota certificate, that the firm was dissolved and that an apphcatioa 
was made to the CVntf OmtioUtt Imports Cm the dwwvon of the quota amongst 
the erstwhile partners of the firm That application had in fact been made on 4th 
March, 1957, and was pending on the date on which an import licence was applied 
for by Aminchand to the Joint Chief Controller of Imports and Exports at Madrts 
On 8th Apnl, ISo?, the latter informed Aminchand that before a licence would be 
granted to him he should get the approval of the Chief Controller for the divition 
of quota rights of the dissolved firm For certain reasons which are not matcnal 
for the purpose of the appeal there was delay m the disposal of the aforesaid 
application In September, 1957, the Chief Controller informed Aminchand that 
instructions would be issued to the Licensing Authority to the effect that quota 
certificates adrmssible to the dissolved firm should m future be divided between the 
three partners m certain proportions Aminchand thereupon approached the 
Joint Chief Controller for grant of a licence and on 9tb January, 1958, the latter 
informed him that no licence could be issued to him for the penod January— 
June, 1957 since the division of quota rights of the firm was recognised by the 
Chief Controller only after the expiry of the licensmg period to which the application 
related Aminchand then preferred an appeal from the dccuion of the Joint 
Chief Controller but failed Thereupon he moved a wnt petition m the High Court 
of Madras for the issue of a writ of mmdiimut or any other appropriate wnt to the 
Joint Chief Controller for the issue of an import licence to him for the penod January 
—June, 1957 The High Court followup its earlier decision m the Joint Chtf 
Controller V H V Jam\ granted the application It is agaimt this decision of the 
High Court that the Jomt Chief Controller has come up in appeal before this Court 
as also against similar decisions in the other connected appeals 

The pomt which is urged on behalf of the respondents in these appeals is that 
the Jomt Chief Controller is bound to grant an import licence for the penod for 
v^ch it was sought even though the division of quota rights was approved by the 
Chief Controller subsequent to the expuy of the licensing penod provided that the 
application for the grant of" the licence was made within tunc and an apphcation 
for division of quota nights is made before the exqun; nr.thnbrjujj.oa’pOTfid. The 
contention of Mr Viswanatha Sastri who appears for all these respondents is that 
in such cases the approval of the Chief Controller of the division of quota rights 
even though accorded after the expiry of the licensmg period would relate back 
to the date of dissolution of the firm or at any rate to the date of the application for 
approval 

It would be appropriate to advert now to the legal position pertammg to the 
import offorcign goods In the first place there is the Imports and Exports (Control) 
Act, 1947 Sub section (1) of section 3 of that Act amongst other thmgs, provides 
that the Central Government may by order published m the Gazette prohibit, 
restrict or otherwise control m all cases or m specified classes of cases and subject 
to such exceptions, if any, as may be made by or under the order “(a) the import 

of goods of any specified description ” Sub section (2) makes the provisions 
of section 19, Sea Customs Act applicable to goods with respect to which any order 
imdcr sub^section (I) of section 3 of the Imports and Exports (Control) Act, 1947 
has been made Sub section (3) of that section provides as follows 


I. (1959) 2 MI..J 308 (19^) MXJ (Crl) 737 LLJL (1959) Mad 650 



II] JOINT CHIEF COHTROLLER V. u/S. AVHNCHAND MUTHA (MudlloJkar, /,)• 619 

“ Notwthstajiding anythipg contained in the aforesaid Act, the Central Government may, by 
order published in the Official Gazette, prohibit, restrict or impose conditions on the clearance, 
whether for home consumption or for shipment abroad of any goods or class of goods imported into the 
Provinces of India.” 

Section 5 provides for certain penalties for contravention of any order made or 
deemed to have been made under the Act. In exercise of the powers, conferred 
by section 3 the Government of India promulgated on.7th December, 1955, an 
Order for the control of import trade. Clause (3) thereof runs thus ; 

“ Restriction on import of certain goorfi.-;— Save as otherwise provided in this order, no person shall 
import any goods of the description specified in Schedule I, except under, and in accordance with a 
license or a customs clearance permit granted by the Central Government or by any officer specified 
in Schedule II. ” 

Clause (4) (1) provides for making an application for grant of a licence to import. 
Clause (5) provides for attaching conditions to a licence issued under the Order. 
Clause (6) confers power on the Government of India or the Chief Controller of 
Imports and Exports to refuse to grant a licence for any_of the reasons specified in 
that clause. Clause (8) empowers these authorities to suspend the issue of licences 
or debar-a licencee from receiving licences and clause (9) provides for cancellation 
of licences. The grounds on which action can be taken under either of these clauses 
are also specified in them. It is not necessary to refer to the other clauses of this 
Order. . Appended to the Order are Schedules contemplated by clause (3) of the 
Order. Amongst the grounds for refusal of licence under clause (6) the following 
are relevant for the purpose of deciding the point which arises before us : 

“ (o) if the application for a licence does not conform to any provision of this Order ; 
o 

(e) if the application for an import licence is defective and does not conform to the prescribed 

, rules ; 

(g) if the applicant is not eli^ble for a licence in accordance with the Import Trade Control 
Regulation. *’ 

Reading the Act and the Import Control Order together it would follow that 
no person is enttiled to import into India goods or commodities included in Schedule 
I of the Order except in accordance with the provisions of the Act and of an Order 
promulgated thereunder by the Government of India or as permitted by that Order, 
Tlte Import Control Order, save in cases falling within clause (1 1) of that Order 
prohibits the import of any commodity set out in Schedule I except under a licence 
issued under the Order. The granting of licences for import of commodities into 
India and the allotment of the requisite foreign exchange for the purpose is regulated 
by the policy framed in that behalf from time to time by the Government of India. 
The commodities sought to be imported by each of the respondents are those included 
in Schedule I and could be imported oiily under a licence. Each of them claims 
to be an established importer in the sense that he is entitled to a proportionate 
quota which had been allotted to the dissolved firm of which he was a member. 

TItc principles to be borne in mind while dealing with applications for licence 
for import are set out in what is known as “ Red Book ” which is issued by the 
Government from time to time with respect to each licensing period. The title 
of tlie book is “ Import Trade Control Policy.” The procedure to be followed 
by the authority while dealing with applications for import licences is given not only 
in tins book but also in what is called the “ Hand-book.” The Red Book in addition 
to the instructions, also contains the “ Policy Statement ” which gives details of 
licensing policy for the particular licensing period dealt with in that book. The 
instructions divide the intending importers into four broad categories (a) established 
importer ; (£) actual users ; (c) newcomers and {d) otlters who do not come in any 
of the above categories (see para 22 of the Hand-book). The share available to 
the applicants in these categories is fixed from time to time. Wc are here con- 
cerned with category {a), that is, tvdth established importers. If a person or a firm 
IS recognised as an established importer certain'quota of imports is made available 
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to that penon or firm for the particular licensing period from out of the share 
m imports allotted to establuhed importers Ihc enprBsion firm used m the 
mstntctioiis is a wide one and mcludes a partneiAtp, a limited company or a pro 
prtetary bttsmess The busmess of an exporter of a dissolved firm would thus fill 
withm^he defimtion Paragraph 71 ofthe Red Book provides that where a change 
occurs m the constitution or the name of a firm or the business change hani fte 
reconstituted firm will notbe entitled to the quotas ofthe original firm unh; Ikt trmfa 
of the qmta ngils in Ihtir finmr hits hten apptmid by the Chief Controller ot 
Imports and Exports Sub para (a) of Paragraph 71 decals with transfer of quota 
Yights With this sub paragraph we are not concerned Sub paragraph Cp} “cait 
with division of quota rights and reads dius 

• (b'l Dwtston ef Quota Where a firm 14 dissolved and the partners agree to dvide 

Its businU assets and li^ibtics and its goodwill is tatei over by one of the partners ^ none of 

them IS allowed to use It thepartnenshaUgetlheirreqiectivcsbareinthequota rights accordingto 

<he provis on of the agreement 


In tliese appeals we are concerned only with cases which fall under this sub para 
jn^ph Consideration of all the provisions of the Act and the Order along with the 
instructions leaves no doubt that no person has a right to import a foreign commod ty 
mto India the import of which is prohibited Where however, the ban on rnijwrt 
of foreign goods is pemutted to be lifted in favour of a person who has obtained a 
licence for import under the Order he can make an application for grant ofsUcence 
But even then he must comply fully with the rcquu-cinents specified in the Control 
Order and make the application m the prescribed form The instructions contain 
•cd in the Hand book and the Red Book including those m Paragraph 71 arc meant 
for the guidance of the Incensing Authority and cannot be pett higher than administra 
tive instructions It would follow, therefore that such instructions woud not comer 
a legal right upon an exporter for tne division ofthe quota nghts of a dissolved firm 
and for treating him as an established importer though strictly speaking he was not 
one Once this position is reached there would be no difficulty in answering 
question which we are called upon to decide Further, even though a firm n ao 
established importer it cannot be said to possess a legal right to import accoramg 
1o Its quota If the firm itself had no legal right to import according to its quota 
there is no room for saying that upon its dissolution each of its erstwhile membeis 
would acquire a right to unport cither m proportion to their respective shares m 
the firm or in the proportion provided tor in the agreement whcrcunder tlie dissolu 
tion whs effected or be entitled to be treatedas an established importer The Govern 
ment however, with a view to ensure a tair administration of the licensing system 
Jias given instructions in Paragraph 71 ofthe Red Book to certain authorities todi^c 
the quota rights t f the dissolvea firm in the manner provided in sub para (i) 
-failure of the authority concerned to abide by these instructions may conceivably draw 
-upon that authority certain consequences but would not confer any justiciable right 
-upon any member of the erstwhile firm Hie action of the authority concerned 
could be rectified m an appeal to a superior authority Where, however, it is not 
so rectified the claimant to the quota right has no remedy at law However, m 
none of the cases before us has there been an arbitrary or unfair refusal to apply the 
Instructions contained in sub para (6) 


Isow, what has happened here is that though the appbcations for licences were 
•made for a specified period withm the time allowed they were rejected and the 
appbeants were informed by the licensing authority that the division of quota nghts 
-would be given effect to only for future pienods inasmuch as the divisions were 
recognised by the appropriate authority alter the expiry of tne particular periods to 
-whidi the appbcations for import hcenccs related As rightly pointed out by my 
brother ^Vanchoo a quota nght is not voraething which is transferable or heritable 
at law It would follow therefore that recognition of a div sion of quota nghts and 
thus treatmg him as an established importer, though he was not one, is no more than 
a concession given by the appropriate authority in pursuance of administrative 
mstructions ^Vhere, therefore, the reo^mtion of a division of quota nghts is 
accorded by the Chief Controller of Imports and Exports, as was done in these 
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cases, only in respect of future imports, the erstwhile partner has no right to seek 
redness from a Court or even the High Gomt under Article 226 of the Constitution. 
His position would be no better if upon that ground the licensing authority refused 
to grant a licence for a licensing period antecedent to the recogniition of the division 
of quota rights. The reason is that for an application for grant of a licence to be a 
proper application it must nonform to the form prescribed in that behalf and that 
where it does not do so it is liable to be rejected. The power conferred by clauses 
{a) {e) and {g) of the Control Order is available to the Licensing Authority for this 
purpose. Here it is said that the respondent’s application was defective because it 
does not conform to rules. It is not disputed that the application was made in Form A 
of Appendix IV which is a form for application by an established importer'. 
This form is reproduced at page 319 of the Red Book for the period January-Jime, 
1957. Item 8 of that form requires “ General Information to be furnished Sub- 
item ‘ h ’ is as follows : 

“ Whether the constitution of the firm has undergone any change after the issue of the quota certi- 
ficate to the firm ? If so, quota No. and date of orders issued by the appropriate authority sanctioning 
transfer of quota rights in favour of the applicant.” 

This clearly shows that an application as an established importer can be made by a 
firm or person claiming the whole or a part of the quota o;^y after the appropriate 
authority has sanctioned transfer of quota rights. For, the mformation required by 
this sub-para, to be furnished cannot possibly be furnished till the recognition of the 
division is accorded by the Cliief Controller of Imports and Exports. The conse- 
quence that would ensue, if an application is made for grant of a licence without 
furnishing the information required by this sub-para, is that application would have 
to be treated as defective and would therefore, be liable to be rejected under 
clause (6) of the Control Order. Here, on the respondent’s own showing the appro- 
priate authority had not recognised the division of'the dissolved firm’s quota rights 
by the date on which he made an application for grant of an import licence for the 
period January to June, 1957. He could thus claim to have been an established 
importer though he purported to apply for a licence upon the basis that he was one. 
I, ttterefore, hold that the Joint Chief Controller’s action in refusing to grant a 
licence for that period was well within his powers. It is said that in some other 
similar cases licences were issued by that authority. That may or may not be a 
fact ; but even if it is fact it is not relevant for the purpose of determining whether 
the action of the authority was lawful or not. For the respondent’s petition is "not 
based upon the ground that he has been unfairly discriminated against. 

It is, however, said that the recognition of the division must relate back to the 
"datc'of the mutpal dissolution of the firm or at least to the date of the application to 
the Chief Controller for recognition of the division. A similar argument 'ivi's 
advanced before a Bench of the Bombay High Court of which I was a member’ln 
Jagaimalk Prabhashanhar Joskt v. Varadkar\ and in rejecting it I observed as follows: 

" There is one more thing whieh we would like to point out and that is that an application for the 
grant of an import licence to a firm, which has undergone a change in its constitution, could be made 
only after the sanction regarding transfer of the quota rights is issued in its favour. That is what it 
-provided in paragraph 13. Therefore, the application made by the petitioners to the firsTrespondent 
-on the 27 th of December, 1957, cannot be regarded as a proper application at all. This is made clear 
in the Form itself which amongst other things requires the follotving to be answered : & 

* Whether the constitution of the firm has undergone any change after the issue of the quota 
certificate to the firm ? If so, ouota No. and date of orders issued by the appropriate authority sanc- 
tioning transfer of quota rights in favour of the applicant. ’ 

Itis clear from thisposition that unless the quo'ta certificate in favour of the reconstituted firm is 
sanctioncdbythcChiefControlleroflmportsandEtqiorts, that firm would not be entitled to obtain 
an import licence on the ground ofits being an cstablkhcd Importer and a grantee of a quota certi- 
. ficate." 

The decision to the contrary in Jain's 'case", was also cited in Jagannalh’s cate*, 
and in particular the following, observations therein : 


1. (19G0) 63Bom. L.R. 1. 

2. (1959) 2 M.L.J. 308 ; . (1959) M.L.J. (Crl.) 

s c J— 80 


737 ; I.L.R. (1959) Mad. 850. 
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'• Wc are in entire agreement with this reasoning Sulsclause of paragraph 74 « quite dear 
that where a firm it dissolved and the partners agree to divide its business assets and liabihtics the 
partnen shall get their respective share in thequotanghU according to the provisions of t^ agreement 
Such rights would accrue to each of the partners from the date of the agreement The fact that 

approval of the agreement (assuming such approvalis necessary) IS given by the Chief Controller of 

Imports and Exporu on a later date »t cannot be said that the rights of the partners would accrue only 
on and from the date of such approvaL The words in future can be understood to mean from the date 
of the dissoluton’ " 

Dealing with them I observed as follows 

With respect, we cannot accept the view tahen by the learned Chief Justice and concurred in 
bytheleamcdjudge Inao&raaquotanghtsarccoxkcemed Chagla CJ in an unreported judgment 
dated ITtb March, B At observed as follows 

•But this quota has no marlcct value , it is not ordinarily transferable or assignable It is merely 
a licence or a permit given to a particular party to enable him to import paper into India and as such 
It has no inherent s^ue ‘ 

Thus according to this Court a quota nght is not a ‘ properly ' which is transferable in law If 
that view IS correct — and with respect we think it is — it follows that by reason of the dissolution of the 
partnership no transfer takes place with respect to quota rights It is true that the Import and Ex 
port Authonties are required to lake into account a transfer of quota rights but that is to because of 
the instructions specifically issued in this regard by the Central Government and which arc to be found 
in the book entitled * Import Trade Control Pohey TTiese rights tuch as they are must be said 
to be a creation of the Government notifications ard would ncccssanty be exercisable to the extent 
and in the manner provided m those notifications. In paragraph 72 of the ‘ Import Trade Control 
Pohey * Book it is clearly laid down that when a change occurs in the constitution of a fum the re- 
constituted firm will not be entided to the quotas of ibe original firm until the transfer of the quota 
nghts m their Oivour has been approved by tbe Chief Controller of Imports and Exports It therefore 
follows that this transfer u a condition precedent to the grant of an import licence The person in 
whose favour tuch a transfer has been recognised or aanctioned, would consequently be entitled to rely 
upon that transfer only for a penod subsequent to such sanction or recognition and not for any anienor 
period Tbe date of dissolution of the old firm has thus no relevance whatosever in to far as the graot 
of an import licenee u concerned An import licence ss granted by the Joint Chief ConiroIlCT of 
TmportsaodExportstoapenonnotbecausehebasacquiredihenghtsofadissoIved partnenhip finn 
but because the transfer of the quou nghts madem his&vour is recognised by the Chief Controller 
ofimporuand Exporu We therefore.agTeewiibiheleamcdiingleJuogethatthetransfersancuoned 
by the second respondeat could not entitle the peutioners to obtain an import licence m respect of a 
pmod pnor to the grant of the sanction ' 

I Still maintain the view that I took I would, however, add that by saying ‘ the 
nghts such as they are ’, what I meant was that even if the transfer be said to confer 
nghts, the rights themselves being the creation of the instructions contained m para 
72 of the Red Book (corresponding to para 71 of the Red Book for January-June, 
1957) would anse only upon strict compliance vnth the instructions It is true 
that here there is no transfer by the firm of its quota rights but upon its dissolution 
there was a division of its quota rights by the erstwhile partners amongst themselves 
Under sub para (o) (iii) of para 71 no one would be entitled to the firms’ quota but 
under sub para (6) the quota would be distributed amongst the partners according 
to the provision in that behalf in the agreement of dissolution The case bemg one 
of the business of the firm changing hiids as contemplated by the opening words 
of para 71 the approval of the Chief Controller of Imports and Exports to the divi- 
sion of quota nghts was imperative This position has ako not been challenged by 
Mr Viswinatha Sastn 

In support of the contenUon that the approval of the Chief Controller of Imports 
and Exports would relate back to the date of dissolution it was contended that smee 
the Chief Controller of Imports and Exports had no right to refuse to rccogm/e a 
transfer (or the division of quota n^ts) the nghts of the transferee would accrue 
to him as from the date of the transfer I cannot accede to the proposition that m 
no circumstances can the Chief Controller of Imports and Exports refuse to recog 
nise a transfer Indeed, m JaganmUCa cow*, such recognition was refused on the 
ground that the requicmrenls of the instructions had not been earned out It was 


I Appeal No 12 of 1957 


2 <1960) 63 Bom L.R I 
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only after the parties concerned carried them out by the subsequent execution of a 
proper document that the transfer was recognised. There might conceivably be 
othercasesinwhichrecognitionoftransfer or division of quota rights could be pro- 
perly refilsed. The argument is, therefore, on its very face clearly untenable. 

To sum up, the position is this. Tlie respondent made an application for grant 
of licence to import a commodity included in Schedule I to the Control Order upon 
a form meant to be used by an established importer. On the date of the application 
he was not an established importer and was, therefore, incompetent to apply for an 
import licence upon the basis that he was an established importer. No doubt, he 
was a member of a firm which was an established importer and held a quota right for 
import of commodities included in Schedule I. No application was made by or on 
behalf of that firm because that firm had been dissolved before the respondents made 
an application for grant of import licence. The right to a quota is not a legal ri^t 
and it is only in pursuance of certain administrative instructions that the Licensing 
Authority allots quotas to established importers. In pursuance of these instructions 
the Chief Controller of Imports and Exports is empowered to recognise the division 
of quota allotted to a firm which has been dissolved amongst the members of that 
firm. They do not, however, create any legal right in favour of the erstwhile partners 
to a share in the quota of the dissolved firm. The instructions, no doubt, provide 
that the division is to be recognised by the Chief Controller only for the future. The 
plain meaning of this is that the division is to be made effective only from a date 
subsequent to the approval of the division by the Chief Controller. Even asstuning 
that these instructions confer some kind of right upon the partners of a dissolved 
firm it can be exercised only in the manner and to the extent provided in the instruc- 
tions themselves. Not only that the instructions do not provide for any relation 
back of the recognition of division by the Chief Controller of Imports and Exports 
to the date of dissolution of the firm but they clearly provide for the recognition of 
the division only in future. That being the position the application made by a 
person on a form meant for established importers must be deemed to be a defective 
one if on the date on which he made it his rights in the quota had not been recog- 
nised and he was not an established importer. The subsequent recognition of his 
share in the quota does not validate the application. 

In the result I would allow the appeals, set aside the judgment of the High Court 
and dismiss the writ petition with costs in all the Courts. There will be only one 
hearing fee in all these appeals. 

Order of the Court ; In accordance svith the opinion of the majority the 
appeals are dismissed with costs. One set of hearing fee. 

K.S. Appeals dismissed: 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — A.K. Sarkah, Chief Justice M. Hidayatullah, J. R. Modhoe- 
KAR, R. S. Bachawat and J. M. Sheuvt, JJ. 

The Barium Chemicals Ltd., and another . . Appellants* 

V. 

The Company Law Board and others . . Respondents. 

Companits Act (I of 1956), sections to-E, 237, 637 and 642 — Investigation — Powers delegated by Central 
Government to Compary Law Board — Order if can be made by the Chairman — Basis, extraneous material — ■ 
Validity — Jurisdiction of Court — Provisions empowering, if offend Articles 14 and 19 (i) (g) ef the 
Constitution. 

Compary Law Board (^Procedure) Bales {1964), rule 3. 

On 19th May, 1965, the Secretary of the Company Law Board issued an order on behalf of the 
Board under section 237 (6) of the Companies Act (I of 1956) appointing 4 persons as Inspectors to 
investigate the affairs of the first appellant company since its incorporation in 1961. The order was 


* C.A. No. 361 of 1966. 


4tb May, 1966, 
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by .h. Cb„n.an cfb. Jio.rf „„ 3 

direct on or order quashing the order of the Chapman aforesaid and also prayed for ancdlary rehdi. 


The grounds of objection of the pctitionets were — 

(i) Th= order war mhfidt, raade at Oio inatanO! of the then Fmatice Mmater 

(a) The Board .n mabng the order ha. .e.ed on „,te.,al »»aneo„t to the matter, ntenooned 

in section 237 (J) . . j -j e,„ .. 

(3) The order ba«« been ,n fact made at the .natance of.harcholder. tnvald ard on a tn. 

construction of section 237 (fc) >1 could not be done 

(4^ The order made by the Chairman and not by the Board w im al d , ^ 

( 5 ) The provisions of section 23? W void as offending Articles J 4 and 19 (0 U) ^ »he 
Constitution . 

The respondentBoard denied the allegation pl«d<=d there 

before thfc Board— noi placed before the Court— justifying action under section 237 l) td 

tion whereof the chairman made the impugned order and stated that on an c^ammatio PP 
Oi that there hadbecn delay, bungling faulty planning of the project resultingm double cap > 

(n) Jinca its floatation the eotnpany bad been continuously showing losses and a third 0 ‘ ^ 

hasliecn wiped off, (ui) that the shares of the company which tostart with were j 

bein^ quoted on the Stock Exchange at half theface value (iv) some mincnt persons 
direrfors had subsequently severed their connections due to differences with the secon p 
account of the manner m which the affairs of the company were being conducted 


The High Court rejected the contenuoni of the appellants' and dismissed the pcuoon Heo« 
the instant appeal (0 the Supreme Court by Special Leave 
In the appeal the appellants raised the following points — 

(1) The impugned order was made me/e /Mr and the H gh Court erred in holding that the 
Board was an independent authority and that if was its chairman who formed (he opjni^ 
and passed the ordff and therefore theme/uvofthesecondrespondcntwasirrelevant , thellighvoun 
had also erred jn rejecting the applications for prddoetion of documents and for cross^* aminanm 
the second respondent , (a) men on the basis that the orcumstances have been found by the int 
respondent, they were ettraneoui to section 237 (*) and so the order was ultra titrs the section , (s) 
order passed by the Chairman and not the Boaid was bad , (4) the section itself was bad as offenumg 
against Articles 14 and 19 (1) (g) of the Constitution 


/f'fi/, On the materials placed before flie Court and onfacts, the contention that the impugned order 

by the Chairman of the Board ymvialapit, (ir) passed at the instance of the second respondent fails 

AnaHegation as tobadfaith or indirect motive cannot be held established except on clear proof thereof 

In viewofthcallcgauons in the afEdayit based on treasons to believe ’ and the sources of informa- 
tion not being disclosed, and the assertion in the afCd^ts of the re^ondents t and 7 that the order 
tvai made by the first respondent independently, the High Court was perfectly right m not ordering 

thepetiUOirfQrtheproductionofdocumenwoTpcnnittjogthecross-cxaminationorrespondents 1 and2 

Per MwJfiolkar, J (for himself and ^iar, CJ') — Tn a proceeding under Article 226 it-i* within 
the discretion of High Court not to allow a deponent to be cross-ctarmned and the Supreme Court 
while hearing an appeal by Special Leave will not interfere hghtly with that discretion 


Per Hid/patuUah, Sachawal aniSh'let.JJ (,Ssriar,C3 and MuiUmlkaT, J contra) — ^Thc Circum- 
stances set outmparagraph 14 of the affidavit ofthe first respondent are the conclusions of the first 

respondent on anexaminationofaUlhematenalsbcrorcbiinand they do not and cannot reasonably 
support the opinion that they suggest an mtent to drfraud or fraudulent conduct or any other o* 
the matters set out in secuon 237 (6) Hence the order is ultra wet that section v 


Even if an order is made by an Authority m good faith m exercise of the power under a statute, 
since the authority has to accord with andact within the limits of the legislation, its order can be 
<;halJcngcd if it is beyond tie limits or if passed on extraneous grounds or if there are no grounds or if 
the grounds arc such that no*onc can rcasonaUy arrive at the opinion requisite under the legislation 

Inihecascofany of the above Mtuationssthaitobeheldlheauthority did not apply Its mind or could 

not honestly form that opinion Q 
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The subjective process cannot extend to the existence of circumstances also. ‘ In the opinion of’ 
is not always to be construed as an altogether subjective process not lending even to a limited scrutiny 
■whether it was formed on relevant facts or svithin the limits set. It does not mean that where the 


‘ circumstances suggesting ’do not exist the Board can' still say ‘ in its opinion 

they exist ’ The expression ‘ circumstances suggesting ’ in the section only means 


that the circumstances need not conclusively establish an intent to defraud elc. There must therefore 
exist circumstances which in the opinion of the authority suggest the matters set out in section 237 ( 4 ). 

Per Hidayatullah, J . — The matters set out in section 237 (6) limit the jurisdiction of the Board. 
The discretion vested in the Board thereunder does not extend to a fishing expedition to find evidence 
of those matters. 

Per Mudholkar, J. (for lumself and Sarkar, C.J.). — The discretion conferred under section 237 ( 4 ) 
is administrative and not judicial. Tlie scope of judicial review is limited. 

The matters mentioned in paragraph 14 of the affidavit of the ffist respondent are only 
conclusions and not all the materials which he had before him. 

Even if they are the only grounds it would not be far fetched to say that they could reasonably 
suggest to the Board that they were not careless happenings but the deliberate actions of the second 
appellant done with ulterior motives of earning profit for himself. 

Per Bachawat, J. and Mudholkar, J'. (for himself and Sarkar, C.J.) {Hidayatullah and Shelat, 3 J-, 
contra). — The order made under section 237 ( 4 ) is not invalid because it was made by the Chairman 
alone and not by the Board. There is a limit to the rule against sub-delegation. Rule 3 of the Com- 
pany Law Board (Procedure) Rules, 1964 framed under section 642 read with section to-E (5) enable 
the Chairman to distribute the work of the Board among its members subject to the approval of the 
Central Government (which was authorised to delegate its powers to the Board as also to make Rules 
of Procedure). The Chairman has allotted matters under sections 235 and 237 to himself singly and 
the order was not without jurisdiction. Sub-clause (4-A) of section to-E also permits the distribution 
of the work. 

Per Hidayatullah and Shelat, JJ. (dissenting). — There is sharp cleavage between power and proce- 
dure.' Sub-clause (4-A) of section lo-F is not retrospective ; it was added because there was a lacuna. 
The constitution of different benches of the Board was absent at the relevant time (prior to the inser- 
tion of sub-clause (4-A). Rule 3 of the Rules authorising the Chairman to distribute the powers is 
not procedure but a sub-delegation of the powers of the Board delegated by the Government. Rule 3 
and the order of 6th April, 1964, of the Chairman taking powers to himself are incompetent and invalid. 
The order by the Chairman alone is invalid. 

By Court . — Section 237 ( 4 ) did not contravene the provisions of Article 14 of the Constitution. 
The Section did not also violate Article ig (i) (g) in that it was only exploratory and that it did not 
aficct the business carried on by the appellants. 

Per Hidayatullah, Bachawanl and Shelat, J 7 -~Turthcr, even if it is regarded as a restriction placed 
in the carrying on of business, it might be said it is protected under Article 19 (6). 

, Appeal by Special Leave from the Judgment and Order dated'the 7th October, 
1965, of thePunjab High Court (Circuit Bench) at Delhi in Civil Writ No. 1626-C of 
1965. 

• M.C. Setahad, Senior Advocate {R. K. Garg and S. C. Agarwala, Advocates 
of Mjs. Ramamurtlii & Co., with him), for Appellants. 

C.K. Daphtary, Attorney-General for India and B.R.L. Jyepgar, Senior Advocate 
(R.K.P. Shaitkar Das and R. H. Dhebar, Advocates, with them), for Respondents 
Nos. 1 and 3 to 7. ^ 

. Sr. Mohan Kvmaramangalam, Senior Advocate (G. Ramakrishiia and A.V.V. 
Aatr, 'Advocates, with him), for Respondent No. 2. 

Tlic Court delivered the following Judgments : 

Mudholkar, J. (for Sarkar, C. J. and himself)— On 19th May, 1965, 
■p. S. Dang, Secretary of the Company Law Board issued an order on 
behalf. of the Company Law Board made under section 237 (h) of the 
Companies Act, 1956 appointing -4 persons as- Inspectors- for investigating 
the_ affairs of the Barium Chemicals Ltd., appellant No. 1 before us, since 
Us incorporation in the year 1961 and to report to the Company haw Board 
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inter aha “ all the irregularities and contravention m respect of the provisions oftbe 
Companies Act, 1956 or of any other law for the time being in force and the person 
or persons responsible for such irregularities and contraventions ’ The orew 
was made by the Chairman of the Board Mr R C Dutt on behalf of the Board by 
Virtue of the powers conferred on him by certain rules to which we shall refer later 
On 4th June, 1965 the Company preferred a writ petition under Article 226 of the 
Constitution in the Punjab High Court for the issue of a writ of mandamus or other 
appropriate writ, direction or order quashing the order of the Board dated 19th 
May, 1965 The Managing Director, Mr Balasubramanian joined m the petition 
as petitioner No 2 The writ petition is directed against 7 respondents, the first of 
which IS the Company Law Board The second respondent is Mr TT Krishna* 
machari, who was at that time Minister for Finance in the Government of India 
The Inspectors appointed are respondents 3 to 6 and Mr Dang is the 7th respondent 
Apart from the relief of quashing the order of i9thMay, 1965, the appellants sought 
the issue of a writ restraining the Company LawBoard and the Inspectors from giving 
effect to (he order dated I9thMay, 1965, and also sought some other incidental reheis 
The order of the Board was challenged on 5 grounds which arc briefly as follows 

(1) that the order was made mala fide , 

(2) that in making the order the Board had acted on material extraneous to 
the matters mentioned in section 237 (b) of the Companies Act , 

(3) that the order having in fact been made at the instance of the shareholders 
IS invalid and on a true construction of section 237 this could not be done , 

(4) that the order was invalid because it was made by the Chairman of the 
Board and not by tht Board , and 

(5) that the provisions of section 237 (6) arc void as oficnding Articles N 
and 19 (1) (g) of the Constitution 

The allegations of malafides were denied on behalf of the respondents Th®? 
disputed the validity of all the other grounds raised by the petitioners The High 
Court rejected the contentions urged before it on behalfoflhe appellants and disinis 
sed the writ petition The appellants thereafter sought to obtain a certificate of 
fitness for appeal to this Court , but the High Couit refused to grant such a 
certificate They have now come up (o this Court by Special leave 

In order to appreciate the arguments addressed before us a brief statement of 
the relevant facts would be necessary The Company was registered in the yeat 
1961 and had an authorised capital of Rs 1 crore divided into 100 000 shares of Rs 
100 each Its primary object was to cany on business of manufacturing all types of 
barium compunds AppellantNo 2wasappointcdManagingDirectoroftheConi- 
pany from 5th December, 1961, and his appointment and remuneration were 
approved by the Central Government on 30tb July, 1962 The erection of the 
plant was undertaken by M/'s L A Mitchell Ltd , of Manchester m pursuance of a 
collaboration agreement between it and the company entered m October, 1961 ana 
approved by the Central Government jn November of that year Thereafter a 
permit for importing the requisite machinery was granted to the Company The 
issued capital of the Company was Rs 50,00 000 and the public was invited to subs 
cribe for shares in the Company It k said that the issue was over-subscribed by 
I2th March, 1962 

It would seem that soon after the collaboration agreement was entered into 
M/s L A Mitchell Ltd , was taken over by a financial group (M/s 6 Pcason & Co 
Ltd ) to which a person named Lord Poole belonged It would appear that as the 
work of setting up of ihe plant was being delayed the company sent a notice to M/s 
Mitchell Ltd , on 2nd April, 1965, in which the Company stated that if the plant, 
was not completely installed and got into running order by 1st June, 1965 the Com 
pany will have to make alternative arrangements and that it would hold M/s L A 
Mitchell Ltd liable to pay damages to the Company for loss suffered by it 
As a result of the notice Lord Poole visited India m April, May, 1965 In his opinion 
the design of the plant was defective Certain negotiations took place between the 
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Company and Lord Poole in tLe course of which an undertaking was given by Lord 
Poole on behalf of the collaborators that the work would be completed with necessary 
alterations and modifications in accordance with the report of M/s. Humphrey & 
Co., and that the collaborators would spend an additional amount up to £ 250,000 
as may be required for the purpose. It is said that the plant was producing at that 
time only 25 per cent, of its installed capacity but that according to the assurance 
given by Lord Poole it would yield full production by April, 1966. 

According to the appellants, before entering into a Collaboration agreement with 
M/s. L.A. Mitchell Ltd., the appellant No. 2 Balasubramanian was negotiating with a 
German firm named Kali Chemie A.G. of Hanover for obtaining their collaboration. 
It is said that the firm of M/s. T.T. Krishnamachari & Sons were and still are the 
sole agents in India for some of the products of Kali Chemie. The firm of 
T. T.iKrishnamachari & Sons approached appellant No. 2 for the grant of sole selling 
agency of the products of the plant to be established in collaboration with Kali 
Chemie. Appellant No. 2 did not agree to this with the result that the company’s 
negotiations with Kali Chemie broke down. The appellants also say that T.T. 
Krishnamachari & Sons were later also granted a licence to set up a plant for manu- 
facturing barium chemicals but that on appellant No. 2 bringing certain facts to the 
notice of Mr. Nehru the licence in favour of T. T. Krishnamachari & Sons was 
revoked. The relevance of these facts is in connection with the plea of mala fides. 
On this part of the case the appellant’s contention is that the Chairman of the Com- 
pany Law Board Mr. R.C. Dutt made the order for investigation into the affairs of 
appellant No. 1 at the instance of Mr. T.T. Krishnamachari, the then Finance Minis- 
ter and also because of his bias against appellant No. 2. The suggestion is that as 
the licence of M/s. T.T. Krishnamachari & Sons was revoked and as they were not 
even given sole selling agency for the sale of the products of barium chemicals 
Mr. T.T. Krishnamachari wanted action to be taken under this provisions either 
for penalising appellant No. 1 or putting pressure on it. 

A lengthy argument was addressed before us by Mr. Setalvad bearing on the 
question of mala fides in the course of which he referred us to certain documents. 
He also wanted us to bear in mind the sequence in which certain events occurred and 
said that these would indicate that the former Finance Minister must have been 
instrumental in having an order under section 237 (6) made by the Chairman of the 
Board. We were, however, not impressed by this argument. Our learned brother 
Shelat has dealt with this aspect of the matter fully_ in his judgment and as Ave agree 
with him it is not necessary to say much on the point. Wt> would, however, like to 
refer to and deal with one aspect of the argument bearing on the question of mala fides 
Mr. Setalvad points out that the Company Law Board had decided in December, 
196*4 to take action against appellant No. 1 under section 237 (6) and had actually 
obtained approval of Mr. T.T. Krishnamachari to the proposed action. Therefore, 
according to him the real order is of Mr. Krishnamachari even though the order is 
expressed in the name of the Board. We find no substance in the argument. The 
decision to take action was already taken by the Chairman and there is nothing to 
indicate that in arriving at that decision he was influenced by the Finance Minister. 
If the decision arrived at by the Chairman was an independent one it cannot be said 
to have been rendered mala fide because it was later approved by Mr. Krishnamachari 
whose sons undoubtedly constitute the partnership firm of M/s. T.T. Krishnamachari 
& Sons. It is also suggested by Mr. Setalvad that the action approved of in 
December, 1964 was delayed till May, 1965 because in the interval some negotiations 
with Kali Chemie had been started and had they ended fruitfully M/s. T.T. Krish- 
namachari & Sons would have secured the sole monopoly for sale of the pro- 
ducts of barium chemicals. Now it does seem from certain material brouglit to our 
notice that negotiations with Kali Chemie were revived by appellant No. 2 because 
of the difficulties which were being experienced in the working of the collaboration 
agreement with M/s. L.A. Mitchell Ltd. No material however, is placed before us 
from which it could be reasonably inferred that had the negotiations with Kali 
Chemie fructified M/s. T.T. Krislmamachari & Sons would have secured the sole 
monopoly for sale of the products of barium chemicals. One more point was urged 
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m connection with this aspect of the argument and it is that the appellants were not 
given an opportunity to cross-examine Mr T T Knshnamachari and Mr Dutt 
In our opinion in a proceeding under Article 226 of the Constitution the normal rule 
IS, as pointed out by this Court m The State of Bombay v Pursbottam Jog Naik\\o 
decide disputed questions on the basis of affidavits and that it is within the discretion 
of the High Court whether to allow a person who has sworn an affidavit before it— 
as indeed Mr Knshnamachari and Mr Dutt have— to be cross-examined or not to 
permit it In exercise of its discretion the High Court has refused permission to 
cross examine them In such a case it would not be appropriate for this Court 
while heanng an appeal by Special Leave to interfere lightly with the exercise of that 
discretion 

Mr Setalvad said that as the appellants had made out a pnma facie case of 
malafides in their affidavits, and as these allegations had been denied by the respon 
dents, the High Court was in error m refusing permission to the appellants to cross 
examine the persons who swore the affidavits on the side of the respondents \Vc 
are not aware of the rule on which Mr Setalvad basts himself There is nothing to 
show that the Court thought that a pnma facie case of mala fides had been 
made out Even m such a case a Court might well hold that it has been demolished 
by the affidavits in answer The Court has to find the facts and if it finds that it 
can do so without cross examination it is not compelled to permit cross examination 
We have no reason to think that the High Court could not have ascertained the facts 
on the affidavits themselves 

Coming to the second point, it would be desirable to reproduce section 237 
which reads thus 


“ Without prejudice to its powers under section 235 the Central Ooverninent— 

(a) shall appoint one or more competent persons as inspectors to investigate the affairs of 
a company and to report thereon in such manner os the Central Oevernment nay direct' if— 

(i) the company by special resolution, or * 

00 the Court, by order, / 


declares that the affairs of the company ought Co be invesligatedby an inspector appointed by tie 
Central Covernment , and 


(6) may do so if, in theopituon of the Central Government there are circumstaces suggesting-" 
(0 that the business of tho company is being conducted with intent to defraud its creditors 
members or any other persons or otherwise for a fraudulent or unlawful purpose or in a manner 
Oppressive of any of its mcrabefs, or that the company was formed for any fraudulent or unlawful 
purpose, or , 

(ii) thatp'*rsonsconcernedmtheronnationoflhecorapany orthemanagcmentofilsaffa rs 
have ID connection therewith been guilty of fraud, misfeasance or other misconduct towards the 
Company or towards any of its members , or 

Oil) thatlh-mcmbersofthecompanyhavcDotbeeDgivcnal] thej/iformationwjlbrespect 
to Its affairs which they might reasonably expect including information relating to the calculation 
of the comimssion payable to a managing or other director, the manaeme acent the secretaries 
and treasurers, or the manager of the company 

In view of the fact that the Central Government, by virtue of the powers confer' 
red by sections 10 E and 637 delegated its powers under section 237 to the Company 
Law Board we shall read section 237 as if m place of the words " Central Govern 
ment” there ate the words “ Company Law Board" or for brevity ‘ Board ’ Ac- 
cording to Mr Setalvad, clause (6) of section 237 requires two things (1) the opinion 
of the Board and (2) the existence of circumstances suggesting one or more of the 
matters specified m sub-clauses (i) to (in) He contends that though the opinion of 
the Board is subjective the existence of circumstances set out in the sub-clauses (0 
to (ill) is a condition precedent to the formation of the opinion Therefore, ac 
cording to him, the Court li entitled to ascertain whether in fact any of those cir 
cumstanccs exists The Attorney General disputes this construction and contends 
that the clause is incapable of a dichotomy and that the subjective process embraces 
that the formation of an opinion that circumstances suggestive of any of the matttrs 
comprised in sub-clauses (i) to (iii) exist 


1 (1952) SCJ 503 (1952) SCR. 674 (1952) 2 MLJ 333 
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Once it is conceded that the formation of an opinion fay the Board is intended to 
fae subjective — and if the provision is constitutional which in our view it is — the 
question would arise: what is that about which the Board is entitled to form an opi- 
nion ? The opinion must necessarily concern the existence or non-existence of facts 
suggesting the things mentioned in the several sub-clauses of clause (6).. An exa- 
mination of the section v/ould show that clause (h) thereof confers a discretion upon 
the Bopd to appoint an Inspector to investigate the affairs of a company. The 
words “ in the opinion of” govern the words “ there are circumstances suggesting” 
and not the tvords “ may do so.” The words ‘ circumstances’ and ‘ suggesting’ 
cannot be dissociated without making it impossible for the Board to form an ‘ opinion’ 
at all. The formation of an opinion must, therefore, be as to whether there are dr- 
curnstances suggesting the existence of one or more of the matters in sub-clauses (i) 
to (iii) and not about anything else. The opinion must of course not have been arrived 
at mala fide. To say that the opinion to be formed must be as to the necessity of 
making an investigation would be making a clear departure from the language in 
which section 237 (h) is couched. It is only after the formation of certain opinion 
by the Board that the stage for exercising the discretion conferred by the provision 
is reached. The discretion conferred to order an investigation is administrative and 
not judicial since its exercise one way or the other does not affect the rights of a 
company nor does it lead to any serious consequences as, for instance, hampering 
the business of the company. As had been pointed out by this Court in Raja 
Narayanalal Rajisilal v. Maneck Pliiroz Mistry and anolher^, the investigation under- 
taken under this provision is for ascertaining facts and is thus merely exploratory, 
■^e scope for judicial review of the action of the Board must, therefore, be strictly 
limited. Now, if it can be shown that the Board had in fact not formed an opinion 
its order could be successfully challenged. This is what was said by the Federal 
Court in Emperor v. Shibnath Raiierjee\ and approved later by the Privy Council, 
in Emperor v. Shibnath Banerjee^. Quite obviously there is a difference between not 
forming an opinion at all and forming an opinion upon grounds, which, if a Court 
could go into that question at all, could be regarded as inapt or insufficient or 
irrelevant. It is not disputed that a Court cannot go into the question of the 
aptness of sufficiency of the grounds upon which the subjective satisfaction of an 
authority is based. But, Mr. Setalvad says, since the grounds have in fqct been dis- 
closed in the affidavit of Mr. Dutt upon which his subjective satisfaction was based it 
is open to the Court to consider whether those grounds are relevant or are irrelevant 
because they are extraneous to the question as to the existence or othenvise of any 
of the matters referred to in sub-clauses (i) to (iii). 

Let us now examine the affidavit of Mr. Dutt. Since this affidavit is in answer 
to the allegations made in the writ petition the two should be considered together. 
In paragraphs 1 to 19 of the writ petition certain facts and figures concerning the 
formation, registration etc., of the company, the activities of the company and other 
related matters have been set out. These were admitted by Mr. Dutt in paragraph 14 
of the counter-affidavit. Paragraph 20 onwards of the xvrit petition deals with the 
action taken by the Board and the various grounds on which according to the appel- 
lants the action of the Board is open to challenge. The first 4 paragraphs of the 
counter-affidavit deal with certain formal matters. In paragraph 5 Mr. Dutt has set 
out that the petition is liable to be dismissed summarily being grounded on facts 
which arc false, speculative and lacking in material particulars. Thereafter he has 
set out what, according to him, arc the true facts. In paragraphs 6 to 8 he has dealt 
with the legal aspects of the case. The 8th paragraph is the most important amongst 
them. Here Mr. Dutt has stated that it was not competent to the Court to go into 
the question of adequacy or otherwise of the material on the basis of which orders 
under section 237 (fi) arc passed by the Board. Then he stated : 


1. 11961) ISC.J. 353-. D961) M.L.J.(CrL) 2 (1913) F.L.J. (F.C.) 151: (1943^) 2 M.L.J. 
20S: (1961)^1 M.LJ. (S.C-) 73: (1961' I An. ^68: (1944) F.C R. 1: A.LR. 1943 F.C. 7^ 
IV.R (S.C.) 73: (1960) 30 Comp. Cas. 644 : 3. (1945) L R. 72 I. A. 241 : (1945) 8 F.LJ. 

(1961) I S.C.R.417. 222 : 50 C.W.N. 25. 
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‘ However if m spite of what has been stated and contrary to the submissions above this 
Hon ble Court still holds that it is necessary for the Court to examine the relevant material in order 
todojastice then the Board would have no objecHons to producing the samefor the Courtsperu 
sal provided it is not shown to the petitioners 

It may be mentioned that the Court did not call for this material at all nor did 
tht appellants seek its production In paragraph 9 Mr Dutt has categorically stated 
that the order of 19th May, 1965 was passed after careful and independent exami 
nation of the material by the Chairman and that it tvas issued in proper exercise of 
the powers conferred upon it He has specifically denied that it was issued at the 
instance of the second respondent In paragraph 10 Mr Dutt has taken the plea 
that the petition was liable to be dismissed as it had not been made bom fide but 
for extraneous reasons and to create prejudice with a view to thwart statutory m 
vestigation Then he has set out the circumstances upon which his contention is 
bas-d In paragraph 13 he has stated that without prejudice to his submissions in 
the earlier paragraphs he would reply to allegations contained in the various para 
graphs of the writ petition Then follows paragraph 14 upon which Mr Sctalvlad 
has founded an argument that the grounds disclosed therein being extraneous the 
order is invalid In this paragraph Mr Dutt has admitted some of the. facts stated 
in paragraphs I to 19 He has also said that the Board was aware of the fact that 
the Company had entered into collaboration with M/s L A MitchclILtd Hehas 
then added, 

" but It has no informattoa of any of the other matters and/or nefotialioos 

With M/s L.A Mitchell Ltd Manchester However from the Memoranda received by the Board 
referred to in paragraph S and other examination ii appeared inter aha that 

(i) that there had been delay bungling and faulty planning of th s project resulting in double 
expenditure forwhichthecollaboratorshadput iheresf«a'^ibility upon the Managing D rector 
Petitioner No 2 

(ii) Since us floatation the company has been continuously showing losses and nearly l/3rd 
of Its share capital has been wiped off 

(ill) that the shares of the company whichtostart with were at a premium were being tiueled 
on the Stock Exchange at halt thcit face value , and 

(iv) some eminent persons who had initially accepted seals on the Board of Directors of the 
companyhadsubsequenllyseveredtheirconnectionswith il due to dilTcrenccs with Petitioner number 
2 on account of the manner in which the affairs of the Company were being conducted 

In paragraph 5 it may be recalled Mr Dutt has set out the grounds on which the 
writ petition deserved to be summarily rejected It will thus be clear that what are 
characterised by Mr Setalvad as the grounds upon which the order of the Board is 
based are nothing more than certain conclusions drawn by the Board from some cf 
the material which it had before it Moreover the expression inter aha ’ used 
by Mr Dutt would show that the conclusion set out by him specifically are not the 
only ones which could be drawn from the material referred to by him in paragraph 
5 of his affidavit 

Turning to paragraph 16 of the affidavit we find that Mr Dutt has clearly re- 
terated that there was ample material before the Board on which it could and did 
form tht opinion that there were circumstances suggesting that asstated m tht order 
of I9th May, 1965, the business of the company was being conducted with intent 
to defraud creditors members and other persons and further that the persons con 
cem-d m the management of the affairs of the company had m connection therewith 
been guilty of fraud, misfeasance and other misconduct towards the company and 
Its mvmbers This paragraph is m answer to paragraph 21 of the writ petition B 
IS m that paragraph alone that the appellants had specifically raised the conten 
tion that the reatal in the order as to the existence of material is not correct and that 
m point of fact there was no material before the Board to form the said opinion 
In this state of pleadings it could not be ngbt to construe the affidavit of Mr Dutt 
to mean that the only conclusions emerging from the material before the Board are 
those that arc set out in paragraph 14 of his affidavit 

Apart from this we do not think that the conclusions is set outm paragraph 14 
arc extraneous to the matters indicated in the order of 19th May 1965 What is 
said therein is that there are circumstances suggesting that the business of the appel- 
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lants is being conducted with intent to defraud its creditors, members and others 
and that the persons concerned with the management of the affairs of the company 
have been guilty of fraud, misfeasance and other misconduct towards the company 
and its members . It has to be borne in mind that what the Board is to be satisfied 
about is whether the circumstances suggest any of these things and not whether 
they establish any of tliese things. Now, the first of its conclusion is to the effect 
thatthe materials show that there was delay, bungling, faulty plaiming of the project 
and that ^s resulted in double expenditure for which the collaborators had put the 
responsibility upon the Managing Director, that is, appellant No. 2. Would it be 
farfetched to say that these circumstances could reasonably suggest to the Board 
that these happenings, were not just pieces of careless conduct but were deliberate 
acts or omissions of appellant No. 2 done with the ulterior motive of earning profit 
for himself ? Similarly could not the fact that the company was continuously 
showing losses since its floatation and that 1 /3 of its share capital had been wiped 
out could have been suggestive of fraud to the Board ? 

In this connection, we think it right to point out that the spirit of the section 
must be kept in mind in determining its interpretation . The section was enacted 
to prevent the Management of a company from acting in a manner prejudicial to the 
interests of the shareholders for whom it was difficult to get together and take steps 
for the protection of their interests jointly. It was this difficulty of the shareholders— 
which is a reality — ^which had led to the enactment of the section. There is no doubt 
that few shareholders have the means or ability to act against the Management. It 
would furthermore be difficult for the shareholders to find out the facts leading to 
the poor financial condition of a company. The Government thought it right to 
take power to step in where there was reason to suspect that the Management may not 
have been acting in the interests of the shareholders — who would not be able to take 
the steps against a powerful body like the Management — and to take steps for protec- 
tion of such interests. As we have said, the section gives the exploratory power 
only. Its object is to find out the facts, a suspicion having been entertained that all 
was not well with the company. The powers are exercised for ascertaining facts 
and, therefore, before they are finally known, all that is necessary for the exercise of 
the powers is the opinion of the Board that there are circumstances which suggest 
to it that fraud and other kinds of mismanagement mentioned in sub-clause (i) to 
(iii) of clause (h) of the section may have been committed. If the facts do reasonably 
suggest any of these things to the Board, the power can be exercised, though another 
individual might think that the facts suggest otherwise. It cannot be said that from 
a huge loss incurred by a company and the working of the company in a disorganised 
and un-businesslike way, the only conclusion possible is that it was due to lack of 
capability. It is reasonably conceivable that the result had been produced by fraud 
and other varieties of dishonesty or misfeasance. The order does not amount to a 
finding of fraud. It is to find out what kind of wrong action has led to the com- 
pany’s ill-fate that the powers under the section are given. Tlie enquiry may reveal 
that there was no fraud or other similar kind of malfeasance. It would be destroying, 
the beneficial and effective use of the powers given by the section to say that the 
Board must first show that a fraud can clearly be said to have been committed. It 
is enough that the facts show that it can be reasonably thought that the. company’s 
unfortunate position might have been caused by fraud and other species of dishonest 
action. In our opinion, therefore, the argument of Mr. Setalvad about the circum- 
stances being extraneous cannot be accepted. 

Coming to the third point of Mr. Setalvad pointed out that four ex-directors 
of the Company who had resigned submitted a memorandum to Mr. T. T. 
Krishnamachari while he was holding the office of Finance Minister in which 
grave allegations were made concerning the affairs of the Company and the manage- 
ment of the Company by the second appellant. The investigation, according to 
Mr. Setalvad, was the outcome of this memorandum and that by ordering it the 
Board has in effect enabled the cx-dircctors who continue to be shareholders to 
circumvent the provisions of sections 235 and 236 of the Companies Act. Section 
235 deals with “ Investigation of affairs of company on application by members 
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or report by Registrar ” Clause (a) of this section provides that m the case of a 
company having a share capital the investigation can be ordered either on the appli 
cation of not less than 200 members or of members holding not less than one tenth 
of the total voting power therem \Vc are not concerned with clause (6) and (c) 
Apparently the four ex directors were notholding 10% ofthcvoiingpov.crof the Cora 
pany At any rate the case \vas argued on this footing Section 236 provides that 
such application has to be supported by such evidence as the Board, (reading ‘Board’ 
for *C ntral Government ) may require It also empowers the Board to require the 
applicants to furnish security for such amount, not exceeding one thousand rupees 
as it may think fit, for the payment of the costs of the investigation The contention 
IS that though the Board acted upon the memorandum submitted by four ex directors 
It did not even require them to comply with the provisions of section 236 The con 
tcntion IS that the order of the Board appointing Inspectors is invalid In other 
words the argument amounts to this that the provisions of section 237 (6) have been 
utilised by the Board as a cloak for taking action under the provisions of section 235 
In other words this is an argument that the order was made mala fide 

It is true that a memorandum was presented to Mr Krishnamachan by four 
ex directors containing grave allegations against the two appellants But it was not 
solely on the basis of this memorandum that action wastakenby the Board Itis 
clear from the counter sflidavii of Mr Duti and particularly from paragraph 5 there 
of that the Board had before It not only two sets of memoranda dated 30th May, 
1964 and 9tK July, 1964. respectively from four ex*directOTS of theCompany alleging 
serious irregularities and lilegalities in the conduct of the affairs of the Company 
but also other materials The Board points out that over a long period beginning 
from September, 1961 the Department had been receiving various complaints in 
regard to the condua of the affairs of the Company One complaint had also been 
received by the Sp.cial Police Establishment and forwardtd by it to the Department 
in November, 1963 The matter was enquired into by the Regional Director of tto 
Board at Madras and hc,m his report sent to theBoarS in September, J964sugBtst d 
an urgent and comprwhcnsivv investigation into the affairs of the Company In his 
affidavit the Chairman of the Board Mr Dutt has stated further in paragraph 5 (6) 
as follows • 

“ The matena! oa th'* lite was further examined in ih* light of the Regional Director’s recom 
mendationbythetwoUDderSccretariesoflhc Board (Sarvashw-M K Banerjctf.CSS and KC. 
Chand ,I R. S at the headquatiers of the Board in Neiv Delhi and both of them endorsed the re 
commendalion of th'* Reg onal Director lo order an investigation TTie matter was then con 
sidered by Ihe Secretary of the Company Law Board m charge of investigation {Shri D S Dani 
Io\-S ) and he also expressed his asrecntenl that there was need for a deeper probic into the affain 
of the Company 

Then again in paragraph 5 (c) he has stated as follows 


‘‘Awrdmgly the matter was put up lo me at the end orNavemb*rsI964 and after consideration 
oi all the matena] on record, 1 formed the ooimon that there were circumstances succesliog the 
need for a«ion under seaion 237 (b) of the Companies Act, 1956 " 

It is abundantly dear from all this that the investigation cannot be said to have 
been ordered citlrar at the instance of the four ex directors or on the sole basis of the 
memoranda submitted by them There is, therefore, no contravention of the pro- 
visions of sections 235 and 236 of the Act As a corollary to this it would follow 
that the order was not made mala fide or is otherwise invalid 


As already stated the appellant had challenged the provisions of section 237 (b) 
on the ground that they arc violative of the fundamental rights under Articles 14 and 
19 (1) (g) of the Constitution Our brother Bhclat has dealt with this attack on 
the provisions fully and we agree generally with what he has said while dealing with 
the contentions We would, howevw, like to add that the company being an arti- 
ficial Lgal person cannot, as held by this Court m The Stale Trading Corporation of 
India Ltd v Commercial Tax Officer, Visakliapainam and olhers\ claim the benefit 
of the povisions of Article 19 (1) (g) though appellant No 2 Balasubramaman 


1 (1964)4 SCR- 99 (1963) 33 Com Cax 
1057 . (1963) 2 Comp L J 234 (1963) 2 S CJ 
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can do so. We agree with our learned brother that the action proposed under 
section 237 {b) being merely exploratory in character, the fundamental right 
of Balasubramanian to carry on business is not affected thereby. Since that 
IS so, the question v/hether the provisions of the aforesaid section are a reasonable 
restriction on the exercise of the right under Article 19 (1) (g) docs not arise for con- 
sideration. In the circumstances, therefore, wc do not think that there is anything 
more that we need say. 

The last question is whether it was not competent to Mr. Dutt alone to take the 
decision that an investigation be ordered against the company . In taking the deci- 
sion Mr. Dutt acted under a rule of procedure prescribed in the order dated 6lh 
February, 1964 . The validity of this rule is challenged by Mr. Setalvad on the 
ground that this amounts to sub-delegation of a delegated power and is vhra vires 
the Act. Clause (a) of sub-section (1) of section 637 read with section IC-E (1) 
empowers the Central Government to delegate its powers tndci scefien 237 to the 
Company Law Board. By notification dated 1st February', 1964 the Central Govern- 
ment has delegated, amongst other powers and functions, those conferred upon it 
by section 237 upon the Company Law Board. By another notification of the same 
date the Central Government has made and published Rules made by it in exercise 
of its powers under section 642 (I) read with section lO-E f5) rule 3 of which reads 
thus ; 

“ Distribution of business. — The Chairman may, with the previous approval of the Central 
Government, by order in writing, distribute the business of the Board among himself and the other 
member or members, and specify the cases or classes of cases which shall be considered jointly by 
the Board.” 

By order dated 6th February, 1964 the Chairman of the Company Law Board 
specified the cases and classes of cases to be considered jointly by the Board and dis- 
tributed the remaining business between himself and other members of the Board. 
Amongst the matters allocated to the Chairman is the appointment of an Inspector 
under section 237 to investigate the affairs of a company. This, Mr. Setalvad 
says, could not be done in the absence of an express provision in the Act. In this con- 
nection he has referred us to sub-section 4-A of section 10-E which was subsequently 
added — ^but not made retrospective — by an amendment of the Actwhich confers an 
express power on the Central Government to enable the Chairman to distribute 
the pov/ers and functions of the Board. According to the learned Attorney-General 
this provision was enacted only to make what was implicit in section 10-E (5) read 
with section 642 (1) clear and that the distribution of the work of the Board being 
merely a matter of procedure the order of the Chairman allocating the power under 
section 237 (b) to himself did not amount to sub-delegation of the power of the Board. 

Beaiing in mind the fact that the power conferred by section 237 (h) is merely 
administrative it is difficult to appreciate how the allocation of business of the Board 
relating to the exercise of such power can be anything other than a matter of pro- 
cedure. Strictly speaking the Chairman to w'hom ihg business of the Board is 
allocated docs not become a delegatee of the Board at all. He acts in the name of 
the Board and is no more than its agent. But even if he is looked upon as a delegatee 
of theBoard and, therefore, a sub-delegatee vis-a-vis the Central Government he \yould 
be as much subject to the control of the Central Government as the Board itself. 
For sub-section C6) of section 10-E provides that the Board shall, in the ex'crcise of 
the powers delegated to it, bt subject to the control of the Central Government and 
the order distributing the business was made with the permission of the Central 
Government. Bearing in mind that the maxim delegatus non potest delegare sets out 
what is merely a rule of construction, sub-delegation can be sustained if permitted 
by an express provision or by necessary implication. Where, as here, what is sub- 
delcgatcd is an administrative power and control over its exercise is retained by the 
nominee of Parliament, that is, here the Central Government, the power to make a 
delegation may be infened. Wc arc, therefore, of the view that the order made by 
the Chairman on behalf of the Board is not invalid. 

To sum up then, our conclusions may be stated thus : Tlie discreticn con- 
ferred on the Central Government by section 237 (b) to order an investigation and 
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delegated by it to the Company Law Board is administrative, that it could be validly 
exercised by the Chairman of the Board an order made in pursuance of arulc en 
acted by the Central Government under section 642 (1) read with section 10-E (5), 
that the exercise of the power does not violate any fundamental right of the com 
pany, that the opinion to be formed under section 237 (b) is subjective and that if 
the grounds are disclosed by the Board the Court can examine them for considering 
whether they are relevant In the case before us they appear to be relevant m the 
context of the matter mentioned in sub clauses (\) to (lu) of section 237 (^) 
Though the order could be successfully challenged if it were made mala fide, it has 
not been shown to have been so made The attack on the order thus fails and the 
appeal is dismissed with costs 


HidayatuUah, J —We are concerned in this appeal with the legality of an order 
of the Chairman, Company Law Board, I9ih May, 1965, (purporting to be under 
section 237 (6) of the Companies Act, 1956, declaring that the affairs of the Barium 
Chemicals, Ltd , be investigated As a consequence Inspectors have been appointed 
and searches have been made The Company and its Managing Director filed a 
petition under article 226 of the Constitution in the High Court of Punjab seeking 
to quash the order and on failure there have filed this appeal by Special liave of this 
Court The action of the Chairman was and is challenged on diverse grounds 
but those which were presented before us were few and clear cut The action is 
challenged as without jurisdiction because not the Board but the Chairman alone 
acted, as mala fide because no honest opinion was formed on the matters which under 
the section give rise to the power but on irrelevant and extraneous material, and 
further because the order was passed under the mfiuence and malice of a Minister 
of Cabinet who was interested in another Company belonging to his sons and sought 
this means to oust a rival 


The facts have been stated already m some detail by my brother Shelat and I 
need not take tune m restating them My brother Shelat has quashed the order 
and I agree with him m the order proposed by him but as I view the matter a little 
dinerently on some of the aspects of the case, I wish to record my reasons briefly 


Under the Companies Act, 1956, a power of superintendence over the affairs of 
^mpani^es IS retained by the Central Oovemment in much the same way as the 
Board of Trade m England exercise over Companies m that country This power 
IS of two kinds (o) calling for information or explanation from the Company and (fc) 
ordering an investigation into (he affairs of the Company by appointment of Inspectors 
for inspection investigation and report The power is not only varied but is capable 
of being exercised variously The power to call for information is conferred on the 
Regisffar m two dificrent ways Firstly jurisdiction is conferred on the Registrar 
Juformalion or explanation m relation to any document 
^bmitted bira, which information or explanation must be furnished on pam of 
penalties If the mformatiim or emanation is not furnished or is unsatisfactory the 
Registrar can report to the Central Government for action Secondly, if a coninbu 
interested places materials before the Registrar (a) 
on m fraud of its creditors or of 
p rsons <^8abng with the Company or (b) otherwise for a fraudulent or unlawful 
Registrar can after hearing the Company call upon it to furnish any 
A further power is conferred after 28th December, 
authoHscd by a Presidency Magistrate 
t ^ ^ any document relating 

to the Company its managing agents, or secretaries and treasurers or managing 
wvrtu*°*^ manager, if he has reason to believe that it may be destroyed or tampered 


Sections 235-251 provide for investigation of the affairs of a company and 
for sundp- matters related to such mvcsttgations They follow the scheme oTsecUons 
164—175 of thi. English Act of 1948 Section 235 enables the Central Government 
to appoint inspectors for investigation and report generally if the Registrar reports 
under section 234 and also if a stated number of shareholders or shareholders possess- 
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ing a stated voting power apply. When ircmbers apply they must support their 
application by evidence and give security for cc sts of investigations. In the present 
case no action under any of the sections noted so far was taken but it was taken 
under section 237. This section is in two parts. The first part which is {a), ccmpels 
the Central Government to appoint inspectors to investigate and report if the com- 
pany by a special resolution or the Court by order declares that the affairs be investi- 
gated. The second part which is (6) gives a discretionary power. As this discre- 
tionary power was in fact exercised this is a convenient place to read part (h) of 
section 237. It reads : 

“ 237. Without prejudice to its powers under section 235, the Central Government 

(a) 

W do so (i.e., appoint one or more competent persons as inspectors to investigate etc.) 
if, in the opinion of the Central Government, there are circiunstances suggesting — 

(1) that the business of the company is being conducted with intent to defraud its creditors, 
members or any other persons, or otherwise for a fraudulent or unlawful purpose, or in a manner 
oppressive of any of its members, or that the company was formed for any fraudulent or unlasrtul 
purpose ; 

, (ii) that persons concerned in the formation of the company or the management of its affairs 
have in connection therewith been guilty of fraud, misfeasance or other misconduct towards the com- 
pany or towards any of its members ; or 

(iii) that the members of the company have not been given all the information with respect 
to its affairs which they might reasonably expect, including information relating to the calculation 
of the commission payable to a managing or other director, the managing agent, the secretaries 
and treasurers, or the manager, of the company.” 

By section 237 {b) the power is conferred on the Central Government but under 
the Companies (Amendment) Act, 1963, a Board of Company Law Administration 
consisting of a Chairman and a member has been set up. This Board is constituted 
under section 10-E which has been introduced in the parent Act. The section 
may be read here ; 

“ lO-E. Constitution of Board of Company Law Administration. — (I) As soon as may be after 
the commencement of the Companies (Amendment) Act, 1963, the Central Government shall, by 
notification in the Official Gazette, constitute a Board to be called the Board of Company Law 
Administration to exercise and discharge such powers and functions conferred on the Central 
Government by or under this Act or any other law as may be delegated to it by that Government. 

(2) The Company Law Board shall consist of such number of members, not exceeding five, 
as the Central Government deems fit, to be appointed by that Government by notification in the 
Official Gazette. 

(3) One of the members shall be appointed by the Central Government to be the Chairman 
of the Company Law Board. 

(4) No act done by the Company Law Board shall be called in question on the ground only 
of any defect in'thc constitution of, or the existence of any vacancy in, the Company Law Board. 

(5) The procedure of the Company Law Board shall be such as may be prescribed. 

■ (6) Tn the exercise of its powers and discharge of its functions, the Company Law Board shall 

be subject to the control of iHc Central Government.” 

The Board was constituted on 1st February, 1964 by a notification and by a notifi- 
cation of even date in exercise of the powers conferred by clause {«) of sub-section (1) 
of section 637 read with sub-section (I) of section 10-E of the Companies Act, the 
Central Government delegated its powers and functions to the Board under section 
237 (b) among others. Simultaneously acting in exercise of the powers conferred 
by sub-section (1) of section 642 read with sub-scction (5) of section 10-E the Central 
Government made the Company Law Board (Procedure) Rules, 1964 and one such 
rule dealt with distribution of business to the following effect ; 

“ 3. Distribution of business. — The Chairman may, with the previous approvalof the Central 
Government, by order in writing, distribute Ihc business of the Board among himself and the 
other member or members, and specify the cases or classes of cases which shall be considered jointly 
by the Board.” 

The Chairman by an order dated 6th February, 1964 specified the cases or classes 
of cases which arc to be considered jointly by the Board end distributed the reinaintng 
business of the Board bclwccnihc Chairmrn and the members each acting individually. 
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The power under section 237 was placed among the powers exercisable by the Chair 
man singly That is how action was taken m the name of the Board but by tJie Chair 
man and is the subject of challenge for the reason that a power delegated to the 
Board as a whole cannot be delegated to an individual member m the absence of a 
provision such as sub section (4 A) added recently to section 10 E enabling the soli 
danty of the Board to be broken Subjection (4-A) of section 10-E which has 
been added by an amending Act of 1965, after the events in this case, reads 


lO-E (4-A)— The Board with Ih* previous approval of the Central Government may by order 
in writing authorise the Chairman or any of iisother members or its principal officer (whether kno«o 
as secretary or by any other name) to excrc sc aod discharge subject to such conditions and Iimita 
tions if any asmaybespeaficdmthcordcr suchofitspowersand functions asitmayth nkfit and 
every order made or act done in the ewre seof such po vers oroischarge of such functions shall be 
deemed to be the order or act as the case may be of the Board 

This sub section enables the work of the Board to be distributed among members 
while sub-section (5) merely enables the procedure of the Board to be regulated 
These are two very different things One provides for distribution of work in such 
a way that each constituent part of the Board properly authorised becomes the 
Board The other provides for the procedure of the Board What is the Board 
IS not a question which admits of solution by procedural rules but by the enaclmect 
of a substantive provision allowing for a different delegation Such an enactment 
has been framed in relation to the Tribunal constituted under section lO-B and has 
Jtow been framed under section 10 E also The new sub section involves a delegation 
of the pow ers of the Central Government to a member of the Board which the Act pre 
viously allowed to be made to the Board only The statute, as it was formerly, gave 
no authority to delegate it difTerently or to another person or persons \Vben it 
f? 4 section (5) it spoke of the procedure of the Board as cons 

tituted The lacuna m the Act must liavc been felt otherwise there was no need to 
enact subsection (4 A) The argument of the learned Attorney General that sub* 
section (4-A) was not needed at all, docs not appeal to me It is quite clear that its 
abMnce would give rise to the argument accepted by me, which argument is un 
absence of a provision such as the new sub-section My brother 
t vl* ^ of the case fully and I cannot add anything useful 

to what he has said I agree with him entirely on this point 

mi- f question of maJafides This arises in two different wajs 
attributed to the chairman because he is said to have acted 
tfic ^ Minister of Cabinet interested m another rival Company 

iVhK Chairman obtained the opinion of quite a few 

eiawS r more than was altogether necessary) and this fact is slated 

In dealing with the Company There is nothing , 

OiSnM? “P ® conspiracy to do harm to the 

iShad ^ overlook the fact that the rival Company 

an!! ^ Th^ manufacture Barium Chemicals which it allowed to 
rn^mem^v- ^ between two manufacturing concerns was not the 

of Sfd^ven a <iW Company had tried to obtain the sole selling rights 

the fact ISt tfe have weighed with me but for 

to establish itsSf had done nothing even bef^ action was taken 

rate because th»re^*rp'^°fc capital was eaten into at a rapid 

^ up of the plant and machineiy 

In these circumsfanc-^ of profits as a sole selling agent or even as a partner 
tL BoLd o ^ 111 ° ^ allegations made against tha Chairman of 

hold that made against the Minister and I find no evidence to 
“ ?ot the part of (he other lies at 

orthSpn\TrSnatoVonb^*^i^ question namely whether malajides 

ferenw at ouJ haS established in this case to merit infer 

haX t,yr-«rrv f “y decision on the question of delegation it is 

Sess?d Sn mv S S'* contradictory opinions have been 

expressed on it by my brethren Mudholkar and Shclat, I must give my views on 
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this matter. The question naturally divides itself into two parts. The first is whether 
there was any personal bias, oblique motive or ulterior purpose in the act of the 
chairman. The second is what are the pow'ers of the Board in this behalf and whether 
they have been exercised contrai-y to the requirements of the Act. The first ground 
has already been dealt with in part when I considered the malice and influence of the 
Minister. It may be said at once, that apart from that allegation, nothing has been 
said attributing to the Chairman any personal bias, grudge oblique motive or 
ultenor purpose. Even in the arguments it W’as not suggested that the Chairman 
acted from improper motives. Therefore, all that I have to consider is whether the 
action of the Chairman can be challenged as done either contrary to the provisions 
empowering him or beyond those provisions. 

In dealing with this problem the first point to notice is that the power is dis- 
cretionary and its exercise depends upon the honest formation of an opinion that an 
investigation is necessary. The words “ in the opinion of the Central Government” 
indicate that the opinion must be formed by the Central Government and it is of 
course implicit that the opinion must be an honest opinion. The next requirement 
IS that “ there are circumstances suggesting etc.” These words indicate that before 
the Central Government forms its opinion it must have before it circumstances sug- 
gesting certain inferences. These inferences are of many kinds and it will be useful to 
make a mention of them here in a tabular form ; 

“ (a) that the business is being conducted with intent to defraud — 

(0 creditors of the company or 

(ii) members or 

(iii) any other person ; 

(6) that the business is being conducted 

(i) for a fraudulent purpose or 

(ii) for an unlawful purpose ; 

(c) that persons who formed the company or manage its affairs have been guilty of— 

(1) fraud or 

(ii) misfeasance or other misconduct — 

towards the company or towards any of its members. 

(d) That information has been withheld from the members about its affairs which might 
reasonably be expected including calculation of commission payable to — 

(i) managing or other director 

(ii) mnnaging agent 

(iii) the secretaries and treasurer 

(iv) the managers.” 

These grounds limit the jurisdiction of the Central Government. No jurisdic- 
tion, outside the section w’hich empow'ers the initiation of investigation, can be exer- 
cised. An action, not based on circumstances suggesting an inference of the enu- 
merated kind w'ill not be valid. In other words, the enumeration of the inferences 
which may be drawm from the circumstances, postulates the absence of a general 
discretion "to go on a fishing expedition to find evidence. No doubt the formation of 
opinion is subjective but the existence of circumstances relevant to the inference as 
the shie qua non for action must be demonstrable. Jf (he action is questioned on 
the ground that no circumstances lc."ding to an inference of the kind contemplated 
by the section exists, the action might be exposed to interference unless the existence 
of the circumstances is made out. As my brother Shclat has put it trenchantly : 

” It is not rc.asonablc to say that the clause permitted the Goscmmcnt to say that it Ii.as formed 
the opinion on ciraimstanccs 'which it thinhs exist ” 

Since the existence of “ circum stances” is a condition fundamental to the making 
of an opinion, the existence of the circumstances, if questioned, has to be proved at 
least prima fade. It is not sufficient to assert that the circumstances exist and give no 
clue to what they arc because the circumstances must be such as to lead to conclu- 

s c J— 82 
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s:ons of certain definiteness The conchistons roust relate to an intent to defraud, a 
fraudulent or unlawful purpose, fraud or misconduct or the withholding of infcrma 
tion of a particular kind We have to see whether the Chairman m his afildavit has 
shown the existence of circumstances leading to such tentative conclusions If he 
has, his action cannot be questioned because the inference is to be drawn subjectively 
and even if this Court would not have drawn a similar inference that fact would be 
irrelevant But if the circumstances pointed out are such that ro inference of the 
kind stated in section 237 (6) can at all be drawn the action would be ultra ures 
the Act and void 


Now the Chairman m his affidavit referred to two memoranda dated 30lh May, 
1964 and 4th July, 1964, presented by certain ex directors and also stated that from 
September, 1961 complaints were being received m regard to the conduct of the 
affairs of the Company, and one such complaint was received from the Special Police 
Establishment in November, 1963 The nature of the complaints was rot disclosed 
but in reference to the memoranda it was stated that “ irregulanties” and ‘illegalities” 
in the conduct of the affairs of the Company was alleged therein It was also staled 
that the memoranda “ were supported by documentary evidence and details of the 
inmugned transactions and the signatories offered to produce witnesses with know 
ledge of these transactions *’ This was followed by an enquiry by the Regional 
Director of the Board at Madras (Shn R S Ramamunhi, IAS) who made a report 
m September, 1964 TTie report was next considered by two Under Secretaries and 
by the Secretary of the Company Law Board who all agreed “that there was need for a 
decjMr probe into the affairs of the Company “ iiie matter was then placed before 
the Chairman who formed the opinion that there jvere circumstances suggesting the 
i^ed for action under section 237 (b) None of the reports was produced Nor w'as 
mere any indication in the affidavit wlmt their drift was There was considerable 
delay m taking up the matter and this was explained as occasioned by the language 
riots, and other more pressing occupation It appears that m the High Court an 
oner was made to place the reports etc in the hands of the Court provided they wee 
not mown to the other side, but no such offer was made in this Court The High 
Court did not look into the documents 

Had the matter rested there it would have been a question whether this Court 
Should interfere with a subjective opinion, when the affidavit showed that there were 
materials mr consideration It would then have been a question whether this Court 
ould or should go behind the affidavit I leave that question to be decided in another 
case Where it arises In this case it is not necessary to decide it because the affidavit 

ffoe? nti fn ■' 


5 and oilier th« Memoranda received by the Board referred to m paragraph 

0 and other examination it appeared Inter aha that 

CTDendlhir^Vnr^^.^^ u faulty planning of this project rcsulimg m double 

P^Sner No 2^^ ^ ^ had put the rcrponsibilily upon the Managng Director, 

of .» /to S“la‘ te 'to/ISrd”™"' “'I 

worobemgqmirf 

comna^y hifd initially accepted seats on the Board of directors of the 

14 of the affidavit) afla,rs of the company wcrebeing conducted (Paragraph 

Stated mentioned that in paragraph 16 of the affida\it the Chairman also 

amnll ^ h»'« alreaoy stated above that there was 

ample material ociore the Board on wh ch it could and d d form the nmn «n tiiaf tKrrr were cir 
the business of Uw^mpamf svas being conduced with intent to defraud 
/!f further that the persons concerned in the management 

tbCTCWiIh been guilty of fraud, misfea'ancc and 
Other misconduct towards the company and its members " 
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■ 4 - question thus arises what has the Chairman placed before the Court to 
radicate that his action was within the four comers of his o^vn powers? Here it must 
he noticed that members are ordinarily expected to take recourse to the Registrar 
becMse there they have to be in a certain number or command a certain proportion 
of the voting power. They are also required to give evidence and the Company 
gets an opportunity to explain its actions. If section 237 (b) is used by members, 
as an alternative to^ section 236, the evidence must unerringly point to the grounds 
on which alone action can be founded. In my opinion there is nothing to show 
that the reports which were being received from September, 1961, or the report of 
the Special Police Establishment indicated fraud, illegality or action or actions with 
intent to defraud, as contemplated by the section. The affidavit merely says that 
these reports indicated the need for a deeper probe. This is not sufficient. The 
material must suggest certain inferences and not the need for “a deeper probe”. 
The former is a definite conclusion, the latter a mere fishing expedition. A straight- 
forward affidavit that there were circumstances suggesting any of these inferences 
was at least necessary. There is no such affidavit and the reason is that the Chairman 
completely misunderstood his own powers. This is indicated by the enumeration 
of the four circumstances I haye extracted from his affidavit and I proceed to analyse 
them. 

The first circumstance is “ delay, bungling and faulty planning ” resulting in 
“ double expenditure” for which the collaborators had put the responsibility on 
the second appellant. None of these shows an intent to defraud by which phrase is 
meant something to induce another to act to his disadvantage. The circumstances 
mentioned show mismanagem.ent and inefficiency which is not the same thing as 
fraud or misconduct. The second and the third circumstance merely establish that 
there was loss in making this project work and that a part of capital had been lost. 
This was admitted by the appellants who pointed out that after considerable negotia- 
tions they induced Lord Poole, the President of the collaborating firm, to ipvest a 
further sum of £2,50,000. This shows that the appellants were in a position to 
dictate to the collaborating company which they would not have been able to do 
if they were guilty of fraudulent conduct. The last circumstance does not also bear 
upon the subject of fraud and acts done with intent to defraud. Tliat some directors 
have resigned does not establish fraud or misconduct. There may be other reasons 
for the resignation. 

In the other part of the affidavit the Chairman has merely repeated section 
237 (b) but has not stated how he erme to the conclusion and on what material. 
In other words, he has not disclosed anything from which it can be said that the 
inference which he has drawn that the Company was being conducted with intent 
to defraud its creditors, members and other persons or persons concerned in the 
management of the affairs of the Company were guilty of fraud, misfeasance and 
misconduct towards the company and its members was based on circumstances 
present before him. In fact, paragraph 16 is no more than a mechanical repetition 
of the words of the section. 

Coming now to the affidavit of Mr. Dang I find that he merely repeats what 
was stated in the affidavit of the Chairman. He also said that he had seen the 
papers, and agreed with his two Under Secretaries and the Regional Director that a 
“ deeper probe ” was necessary. There is no hint even in this affidavit that the 
circumstances were such as to suggest fraud, intent to defraud or misconduct, this 
is to say circumstances under which investigation can be ordered. Tlie other affi- 
davits also run the same way and it is not, therefore, necessary to refer to them. 
We are concerned really with the affidavits of the Chairman end Mr. Dang in relation 
to the exercise of the power conferred by section 237 (b). Neither proves the existence 
of circumstances under which the power could be exercised. In my opinion, therefore 
the action has not been proved to be justified. No doubt, the section confers a dis- 
cretion but it sets its own limits upon the discretion by staling clearly, what must be 
looked for in the shape of evidence before the drastic ret of investigation into the 
affairs of a company can be taken- The affidavits which were filed in answer to the 
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petition do not disclose even the pnma facie existence of these circumstances On 
the other hand, they emphasise only that there was mismanagement and losses which 
necessitated a “ deeper probe ” In other words, the act of the Chairman was m 
the nature of a fishing expedition and not after satisfaction that the affairs of the 
Company were being carried on even pnma facie with the intent to defraud or that 
the persons m charge were guilty of fraud or other misconduct As to the constitu 
tionality of section 237 (6) I agree with my brethren Bacllawat and Shelat and haw 
nothing to add I, therefore, agree with my brother Shelat that the appeal must be 
allowed There will be no order about costs 

Bacha)‘>at,J — ^Thc order dated I9th May. 1965 was passed by the Chairman of 
the Company Law Board Mr Setelvad submitted that only the Board could pzss 
an order under section 237, the Central Goverrarent could delegate its function under 
section 237 to the Board but it h-'d no power to authorise the Chairmrn to sub- 
delegate this function to himself and consequently, the Company Lrw Board 
(Procedure) Rules, 1964 made by the Central Government on 1st February, 19M 
and the Chairman’s order of distribution of business dated 6lh February, 1964 dele 
gating the function of the Board under section 237 to the Chniiman arc ultra Mies 
the Companies Act and the impugned order is invalid The learned Altomc) 
General disputed these submissions 


As a general rule whatever a person has power to do himself, be may do by 
means of an agent This broad rule is limited by the operation of the nnre pic that a 
delegated authority cannot be re delegated, delegatus non potest aeJegcre Th® 
naming of a delegate to do an act involving a discretion indicates that the dcIegaUt 
was selected because of his peculiar skill and the confidence reposed in him, and there 
is a presumption that he is required to do the act himself antf cannot re delegate his 
authority As a general rule, 

.u. '*‘^ti''**^*'^**4irectsttotceria)nacts$hanbcdoDCioa$pecifiedmaftneror by certain pe^ai 
any other manner ihan that speciried or by any other person than one of thf?! 
prohibited’ {See Crawford on Statutory Constrvciion 1940Edn,Art 195 

Normally, a discretion entrusted by Parliament to an administrative orgrn 
must be exercised by that organ itself If a statute entrusts an admimstraine furJ 
tion mvoUing the exercise of a discretion to a Board consisting of two or more 
prsons it IS to be presumed that each member of the Board sbould exercise h-s 
individualjudgmentonthe matter and allthc members ofthe Board should act 
together and arrive at ajomt decision Pnma facte, the Board must act as a whole 
and cannot delegate its function to one of its members 

The learned Attorney General submitted that a distribution of business among 
the members of the Company Law Board is not a delegation of its authority, erd 
the maxim has no application m such a case I cannot cccept this submissicn 
inCookv Ward , the Court held that where a drainage bctrd ccrstitutcd l> •t' 
Act of Parliament was authonsed by it to delegate its powers to a committee, the 
powere so delegated to the ccmmillce must be exercised by them relins in ccrcert 
and it was not competent to them lo apportion these powers fmenrst themschts 
and one of them acting alone, pursuant to such ppportionment could not justify, h s 
acts under the statute Lord Coleridge, C 3 , smd at p'gc 262 

tn hi po vers ivh ch require.l the un ted ac! on ofthe three, 

to D- exercised according to the unaided judgment of one of them. 

Agam mV, rev NailomI Dock Lobmr llocrd’AheHo\.ie of Lords held that a 
local board set op under the scheme embodied in the schedule lo the Dock Workers 
(Regulation of Emplo>mcnl) Order. 1947 had no power to assign ns disciphnatl 
function under clauses 15 (4) and 16 (2) ofthe scheme to i ccmmiltce erd the pur 
ported dismissal of a worker bj the committee w.s a nullitx In my opinicn, tbc 
distribution of the business of the Board among its membere is a delegation of its 
authority 


! (1877)L.R 2CPD 255 


2 L.R (1957) A C 4S3 
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But the maxim delegatus non potest delegare must not be pushed too far. 
The maxim does not embody a rule of law. It indicates a rule of construction of 
a statute or other instrument conferring an authority. Prima facie a discretion 
conferred by a statute on any authority is intended to be exercised by that authority 
and by no other. But the intention may be negatived by any contrary indications 
in the language, scope or object of the statute. The construction that would best 
achieve the purpose and object of the statute should be adopted. 

Under sections IQ-E (1) and 637 (1) (a), the Central Government has power 
to constitute a Company Law Board and to delegate its functions to the Board. The 
Board can consist of such number of persons not exceeding five as the Government 
thinks fit. One of the members of the Board has to be appointed a Chairman and 
this necessarily implies that the Board shall consist of at least two members. As a 
matter of fact, the Government constituted a Board consisting of two members and 
appointed one of them as Chairman. To this Board the Government delegated 
its function under section 237. Section 637 shows that the function under section 
237 can be delegated to the Board and to no other authority. The function imder 
section 237 (6) involves the exercise of a discretion. Pnma facie all the members 
of the Board acting together were required to discharge this function and they could 
not delegate their duty to the Chairman. However under sections 10-E (5) and 642 
(1), the Central Government may frame rules regulating the procedure of the Board 
and generally to carry out the purposes of the Act. In the context of section 10-E 
I am inclined to construe this rule-making power liberally. The Central Govern- 
ment has power to constitute the Company Law Board, to delegate its functions to 
the Board and to control the Board in the exercise of its delegated functions. In 
this background, by conferring on the Central Government the additional power of 
framing rules regulating the procedure of the Board and generally to carry out the 
pu^oses of section 10-E, the Parliament must have intended that the internal organi- 
sation of the Board and the mode and manner of tiansacting its business should be 
regulated entirely by rules framed by the Government,, The Government liad there- 
fore, power to frame the Company Law Board (Procedure) Rules, 1964 authorising 
the Chairman to distribute the business of the Board. In the exercise of the power 
conferred by this rule, the Chairman assigned the business under section 237 to 
himself. The Chairman alone could, therefore, pass the impugned order. Act 
No. 31 of 1965 has now inserted sub-section (4-A) in section 10-E authorising 
the Board to delegate its powers and functions to its Chairman or other members 
or principal ofiicer. The power under sub-section (4-A) may be exercised by the 
Board independently of any rules framed by the Central Government. We find, 
however, that the Central Government had under sections 10-E (5) and 642 (I) ample 
power to frame rules authorising the Chairman to distribute the business of the 
Board. The wide ambit of this rule-making power is not cut down by the subse- 
quent insertion of sub-section (4-A) in section 10-E. 

Sections 235, 237 (n) and 237 (6) enable the Central Government to make an 
order appointing an Inspector to investigate the affairs of a company in different 
sets of circumstances and the contention that section 237 (6) is discriminatory' and 
is violative of Article 14 must fail. I also think that section 237 (b) is not violative 
of Articles 19 (1) (/) and 19 (1) (g) of the Constitution. The company is not a citizen 
and has no fundamental right under Article 19. Appellant No. 2 who is the managing 
director of the company is not a citizen but even assuming that section 237 (6) im- 
poses restrictions on his right of property or his right to carry on his occupation as 
managing director, those restrictions arc reasonable and arc imposed in the 
interests of the general public. 

On the question of mala fide, I am inclined to think that the Chairman passed 
the order dated 19th May, 1965 independently of and without any pressure from 
the Minister. I am all the more persuaded to come to this conclusion having regard 
to the fact that in paragraph 14 of his affidavit the Chairmrn has disclosed the cir- 
cumstances which he took into account in passing the order. In paragraphs 5, 

8 and 16 of his affidavit, the Chairman staled that he had various materials on the 
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basjs of which he passed the order But on reading this sfiidavit as a whole and the 
affidavit of Mr Dang, I am satisfied that in paragraph 14 of his affidavit the Chan 
man has set cut all the material circumstances which bad emerged on an exainina 
tion of the various materials before him Briefly put, those circumstances are delay, 
bungling and faulty planning by the management resulting in double expcnditvit 
huge losses, sharp fall m the price of the Company’s shares and the resignation of 
some of the directors on account of diflcrencesin opinion with the managing director 
I think that these circumstances without more cannot reasonably suggest that tk 
business of the Company was being conducted to defraud the creditors, members 
and other persons or that the management was guilty of fraud towards the company 
and Its members No reasonable person who had given proper consideration to 
these circumstances could have formed the opinion that they suggested ary fraud 
as mentioned in the order dated 19th May, 1965 Had the Chairman applied his 
mind to the relevant facts he could not have formed this opinion 1 am, therefote 
inclined to think that he formed the opinion without applying hiS mmd to the facts 
An opinion so formed by him is in excess of his powers and cannot support an order 
under section 237 (b) The appeal is allowed, and the impugned order is set aside 
I concur m the order which Shelat, J , proposes to pass 

Shelai, J —The appellant company is a public limited company registered ca 
28th July, 1961 having its registered office at Ramavaram in Andhra Predesh and 
the second appellant was at all material times and is still its managing director 


On 25th August, 1959 and 23rd April, I960 appellant No 2 obtained two 
licences for the manufacture of 2 500 and 1,900 tonnes of banum chemicals pel 
year in the name of Transworld Traders of which he was the proprietor Hclhefl 
started negotiations with Kali Chemie of Hannover, West Germany to collabCTate 
with him in setting up a plant While he was so ncgotiatinc M/s T T Knshna 
machati&Co, who were the sole selling agents of the said German Company, 
approached the 2nd appellant for the sole «clliiig agency of brram products of the 
plant proposed to be put up by the 2nd appellant The 2rd appellant did not amt 
On 5th December, I960 M/s T T K & Co , applied for a licence for manufacture 
ofbanom chemicals On 23rd December, 1960 the 2nd appellant wrote a letter to 
the hhnister of Commerce and Industry objecting to the grant of a licence to M/s 
TTIL&Co BothwcreconsidercdbythcLiccrcirgCcirmittee The Coirnuttee 
rejected the application of M/s T T K & Co , but advised them to apply again 
alter six months On a representation by M/s T T K- & Co the Cemouttee rc 
considered the matter and recommended the grant oflicence to M/s T T K Che 
racals Pnvate, Limited The second appellant once more protested, this tune to 
the Prime Minister but that was rejected 


“e'"'"'"* between the appellant company ard L A, 
Mitchell, Ltd , of Manchester nas signed whereondcr the latter agreed to put up the 
I S;i tm appellant company agreeing to pay them £184,500 On 27lh November, 

to Government granted a l.ccncc to the Company for the import of m^chmeiy 
2 was appointed a Minister without portfolio 
nSuch are nnt*mrev,“Sr' .k b= bad left earlier owing to certain circranstaccts 
UmieH « ^ it present From January, 1962 to March, 1963, he con 

hetel™ ft™ bfarch, 1963 to September, 1963, 

n! and Econcimo Co-ordination ard theteafler tbe 
" tter 30lh August, 1962, the licence granted toM/s T T K Che- 
micals Ltd , was revoked as the company had decided* to surrender it 

“f’P'Uant company was not faring as well as was hoped 
and thougfmt had been mcoiporated as early as July, 1 961 production had not com 
litore also disputes among Its directors On30IhMay. 1964 and 
9ih July,] 9M four of its dircctws sutoittcd two memoranda aJJwing jr/cculariiies 
and even illegalities in the condurt of the company s affairs to the Company Dsw 
Board According to the second appellant, the four directors were oisgruntU^ 
directors, hostile to lum and the company The company was not able to start werk 
in full capacity not because of any irreguLnties but because of the faulty planning 
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and designing by the collaborators. The company realised this fact only in June, 1 964 
when it received a survey report after the breakdown of the plant during that month 
from M/s. Humphreys and Glascow (Overseas) Ltd., Bombay. In September, 1964, 
a meeting was arranged in London between the company’s representatives and the 
representatives of L. A. Mitchell, Ltd., of which Lord Poole was the Chairman. It 
was agreed thatL. A. Mitchell, Ltd., should depute M/s. Humphre 5 s and Glascow, 
Ltd., London, to go through the designs etc., and to make a report showing the causes 
of the repeated failme of the plant and suggesting remedies therefor. Lord Poole 
also agreed that the factory would be commissioned without any further delay and 
that L. A. Mitchell, Ltd., would carry out the necessary repairs at their cost. While 
these negotiations were going on, representatives of M/s. Kali Chemie of Hannover 
arrived in India to negotiate a collaboration agreement with the company . On 4th 
April, 1965, a meeting of the company’s directors was held in New Delhi which was 
attended by one Kriegstein, a representative of Kali Chemie and also by the General 
Manager of M/s. T. T. K. & Co. Certain proposals were discussed and it was decided 
thatthe company should give notice to L. A. Mitchell, Ltd., cancelling the agreement 
with them. Accordingly, by a notice dated 2nd April, 1965 the agreement with the 
said L. A. Mitchell, Ltd., was cancelled. On 7th May, 1965, representatives of the 
appellant company and of Kali Chemie met at Stuttgart when proposals for an agree- 
ment were discussed. One of these proposals was that the company should be re- 
organised and its share capital should be distributed in the following proportions : 
49percent.totheappeliantcompany,26 per cent, to Kali Chemie and 25 percent, to 
M/s. T. T. K. & Co. It was also proposed that Kali Chemie should take over the 
responsibility on the production side, the appellant company would be responsible 
for the management and M/s. T. T. K. & Co., should fake over sales promotion. 
Before however these negotations could take concrete shape. Lord Pcole came over 
to India. A meeting was held on 10th May, 1965 between him and the directors 
of the appellant company. Lord Poole agreed that the British company would 
put in £2,50,000 in addition to the amount already invested by it and that production 
would commence from June, 1965. On llth May, 1965 another meeting tcok place 
when it was decided that without prejudice to what was stated in the notice of 4th 
April, 1965, the appellant company should withdraw para. 9 thereof whereby the 
agreement between them was terminated. By llth May, 1965, the position there- 
fore was that the collaboration agieement between the company and L. A. Mitchell, 
Ltd., was agreed to be continued and consequently the negotiations with the German 
cortipany and M/s. T. T. K. & Co., were not to proceed further. 

On 19th May, 1965 the first respondent passed the impugned order which inter 
alia stated : — 

“ In the opinion of the Company Law Board there are circumstances suggesting that the busi- 
ness of M/s. Barium Chemicals, Ltd., is being conducted with intent to defraud its creditor, 

members and other persons ; and further that the persons concerned in the management of the affairs 
of the company have in connection therewith been guilty of fraud, misfeasance and other misconduct 
towards the company and its members. 

Therefore, in exercise of the powers vested by clause ( 6 ) of section 237 of the Companies Act, 
1956 (1 of 1956) reao with the Gosemment of India, Department of Revenue Notification No. 
G.S.R. 178, dated the 1st February, 1964, the Company Law Board hereby appoint * * * 

^ * • • » • • 
as Inspectors to investigate the affairs of the company since its incorporation in 1961 * * * »” 

On 25th May, 1965 search w-arranls were obtained by respondents 3 to 10 and 
accordingly search v/as carried out at the office of the company at Ramavaram and 
at the residence of the second appellant and several documents and files were seized. 
On 28th May, 1965, the second appellant submitted a representation to the Chairman 
of the first respondent Board. He explained that out of the company’s paid-vp 
capital of Rs, 50 lacs, shares of the value of about Rs. 47 lacs were owned by members 
of the public', that the company was the first of its kind in India, that it could not go 
into produclfon soon because of the defective planning by the collaborators, that as 
a result of recent necotiations, thecolloborators had agreed to invest £25,000 more 
and that the company’s factor)' had now commenced production from April, 1964, 
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that the Board appeared to have acted onlhccomplaints filed by the said four directors 
who resented the second appellant’s refusal to purchase their holdin gs at a pnee above 
par demanded by them , that though those complaints were Icdgtd some two years 
ago and were not acted upon, theywere sought now to be made the basis of the 
impugncdorder onaccountof tradenvalry between the company and M/s TT K 
&. Co , that the order was mala fide and that it was made on grounds extraneous to 
the provisions of section 237 (6) and at the instance of the second respondent On 
receipt of this representation, the Chairman of the first respondent Board contacted 
the second respondent and at the latter’s instance the Prune Minister hy on order 
dated 3Ist May, 1965 transferred the case to the Home Mini'ter. 

It was against the background of these allegations that the appellant^ filed a 
petition in the Punjab High Court under Article 226 for having the impugned order 
quashed and for certain other reliefs The appellants alleged therein that the im* 
pugricd order was mala fide and passed at the instance of the 2nd respondent who was 
unfavourably disposed towards them, that it was made under Rules wbch were 
illegal, and lastly, that it was also illegal as it was passed under provisions violative 
of Article 14 and Article 19 (I) (g) of the Constitution On 11th June, 1965, the 
appellants applied to the Court for production of certain documents That 
application was dismissed On 7ih September, 1965, they filed another application 
for cross examination of the 2nd respondent and production of two letters one dated 
15th March, 1961 by one Schmidtmannandthe other dated 27thJuly, 196SbyAndhia 
Bank Ltd , to the Reserve Bank of India The Hi^ Court did not pass any separate 
order on this application but dismissed it in the course of Us judgment on the mam 
petition on the ground that it was not necessary to take additional evidence and that 
the affidavits filed by the parties were enougli for the disposal of the petition. Oa 
7ih October, 1965, the High Court dismissed the petition observing that the appellants 
had failed to establish their allegation as to malafides ard accepted the respordents’ 
contention that the deasion to order investigation was arrived at in Decemwr, 1964, 
butcould not be crystallised into a formal order till 19th May, 1965 owing to language 
strikes in Madras and other administrative difficulties and that the faa the order was 
ultimaiely passed on 19th May, 1965 soon after the said meetings of the lOthand llth 
May, 1965 was a mere coincidence The High Court was also of the view thateyeo 
^suining that the second respondent had retained his interest in M/s T T K & 
Co ,and that fim w as interested m thcprcduction of barium chemicals or for being 
anointed as sole selling agents or otherwise, the first responoent, its chairman and 
oraci^s were not shown to have been aAvarc of the second respondent’s interest m 
^ thcrcforc in the absence of any allegation of personal malice 

The High Court also rejected the 
^ ® Articles ]4 atid 19 ()) Cf) or that the 

S mvalid “’"‘''''■'.'’y 'te Rules or the RuS themselves 

On behalf of the appellants the following four contentions were raised f 0 that 

apprec ate mat even though the impugned order was bv the Chairman it had to 

additional evidence and allowed the pro- 
duction of documents as prayed for by the appellants , (2) ihat even takin'^ the cir- 

a power was conferred m contravention of the provisions of section lO-E ; and 
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<4) that the impugned order was bad because section 237 {b) itself was bad as 
offending against Articles 14 and 19 (1) (g). 

Before these contentions are dealt with it is necessary first to consider the relevant 
provisions of the Act, the Rules made thereunder and the order of distribution ot 
work passed by the Chairman of the Board in pursuance of those Rules. 

Section 234 empowers the Registrar to call for information or explanation. 
Sub-section (1) provides that if on perusing any document which a company is requir- 
ed to submit to him under the Act, the Registrar is of opinion that any information 
or explanation is necessary withrespectto a matter to which such document purports 
to relate, he may call on the company to furnish the said information or explanation. 
If that is done it is the duty of the company and its ofiScers to furnish information or 
•explanation. If such information or explanation is not furnished or is inadequate, 
the Registrar has the power to order production of such books and papers he thinks 
necessary for his inspection and thereupon it is the duty of the company and its 
officers to produce such books and papers. Sub-section (4) provides for penal conse- 
-quences for failure to furnish information or explanation or to produce the books 
and papers. Sub-section (6) provides that if the said information or explanation is 
not furnished within the specified time or if on perusal of such information or ex- 
planation, etc., furnished or produced under sub-section (3-A) or (4) the Registrar is 
of opinion that th6 document referred to insub-section CI)together with such informa- 
tion or explanation to be furnished as aforesaid discloses an unsatisfactory state of 
affairs, he has to report the case to the Central Government. Sub-section (7) pro- 
vides that if it is represented to the Registrar on materials placed before him by a 
contributory or a creditor or any other person interested that (i) the business of 
the company is being carried on in fraud of its creditors or of persons dealing %vith 
the company or (ii) othenvise for a fraudulent or unlawful purpose, he may call 
"Upon the company to furnish any information or explanation on matters specified in 
the order after giving the company an opportunity of being heard. The said repre- 
sentation must be by a contributory or creditor or a person interested and it must be 
■on materials showing that the business of the company is being carried on in fraud 
of creditors or members or other persons dealing with the company or otherwise for a 
fraudulent or unlawful purpose. If he is satisfied that the representation is frivolous 
or vexatious he has to disclose the identity of such informant to the company, pre- 
sumably, to enable the company to take such action against him as it thinks fit. 
'Section 234-A deals with the seizure of documents by the Registrar in the circums- 
tances set out therein . Whi le section 234 deals with the Regi strar’s pov cr to cal] f or 
information or production of documents and papers, section 235 and onwards deal 
with investigation. Section 235 empowers die Central Government to appoint 
inspectors to investigate the affairs of a company (a) on an application of not less 
than 200 members or by members holding not less than 1/IOth of the voting power, 
or (b) on an application in the case of a company not having a share capital, of not 
less than 1 /5th in number of persons on the company's register of members, or (c) 
■on a report by the Registrar under sub-sections (6) or (7) read with sub-section (8) 
of section 234. Section 236 provides that an application by members under clause 
(a) or (h) has to be supported by such evidence as the Central Government may 
require. Tims both under section 234 and section 235 before action is taken certain 
conditions have to be complied with, under section 234, an opportunity of being 
heard and under section 235 the application has to be not only by a certain number 
of members but has to be accompanied by evidence. 

Section 237 (a) authorises the Government to appoint investigators if the company 
by a special resolution or the Court by an order declares that the company’s affairs 
■should be investiaated. Clause (6) empowers the Government to do so if in its opinion 
there arc circumstances suggesting (/) that the business of the company is being con- 
ducted with intent to defraud its creditors, members or any other persons or other- 
wise for a fraudulent or unlawful purpose or in a manner oppressive of any of its 
members or (ii) that the company or the management of its affairs have in connection 
Therewith been guilty of fraud, misfeasance or other misconduct towards the com- 

S c J—83 
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pany or any of its members Sub-clause (iii) is not relevant and therefore need cot 
be cited 


Thus the consideration on which action is permissible under section 234 and 
the kind of action taken thereunder are different from those under section 237 
It IS true that the authonty to take action under section 235 is the Government and 
the action authorised thereunder is investigation but action can be taken thereunder 
not stio moto but only on an application by a certain number of members or by 
members with a certain amount of voting power or on the Registrar’s report Sec 
tion 234, besides, has nothing to do with investigation as section 235 and section 
237 have though on a report under section 234 the Government can institute investi 
gation under clause (c) of section 235 Section 10-E was inserted m the Act by Act 
Lm of 1963 and deals with the constitution of the Company Law Board The Board 
constituted under this section consists of a Chairman and members By a Notifi 
cation No GSR 176 dated 1st February 1964 the Central Government constituted 
the Company Law Board under section lO-E By another Notification No G S R 
178 it delegated some of its powers under the Act including those under section 237 
to the Board On the same day, it also published Rules under section 642 (I) read 
with section lO-E (5) called the Company Law Board (Procedure) Rules, 1964 
Rule 3 empowers the Chairman of the Board to distribute the business of the Board 
among himself and the other member or members and to specify the cases or classes 
ofcases which shall be considered jointly by the Board On 6th February, 1964 the 
Chairman, under the power vested in him by rule 3, passed an order distributing the 
business of the Board between himself, the other member and the Board Under 
this order the business of ordering investigation under sections 235 and 237 was 
allotted to himself to be performed by him singly. 


Reverting now to the contentions inged by Mr Setalvad, the first was that the 
impugned order though passed by the Chairman of the Board wus really the order 
of the second respondent and was actuated by mahee and hostility wluch he bore 
tosrards the appellants In the alternative, it was urged that if the order were held 
to be the order of the Chairman, it was passed at the 2nd respondent’s instance, 
the Board and its Chairman being under bis control and the order in fact having 
also been passed after he had agreed to it ’The order in either event was mala fide 

and in fraud of the statute, it being actuated by the hostility which the 2nd responoent 
bore against the appellants The malafides alleged against the 2nd respondent fall 
between the appellant company on the one 

handandM/s TTK & Co on the other in which the 2nd respondent continued 
to retain interest m spite of his having apparently gone out as a partner, and 
otheivvise which existed between the 2nd 
appellants which actuated the 2nd respondent to have the 
impugned order passed with a view to rum theoompany and the 2nd appellant 

oT malafides, Mr Setalvad relied on certain documentary 
W hffnrtdr ^ respondent exploiting his position as a Minister 

tried to further the interests of M/s TTK. & Co , in whith he continued to have 
interest m one way or the other and that his stand that he went out of the firm long 
nothing to do with it thereafter was not true 
^'Sistrat'OQ of the firm on 2Ist December, 1943 shows that the 2nd respondent 
Narasimhan and one G Veeraghavan 
on ?8fli A^nf Siylhow'^s ^ ® constitution The registration 

T respondent ccascd to be a partner, his two 

sons T T Narasimham and T T Rangaswami, were henceforth the partners and 
i? substituted his minor son T T Basu, entitled to the benefits of the 

firm the minor son being represented by the 2nd respondent as his father 
guardian said minor son attained majority on 27th April, 1947 but he gave 
notice of election to Income a partner only on 5th Apnl, 1952 It was said hat this 
fact indicated t^t the 2nd rc^ndent maintained his interest till Ap d 1952 
According to the 2nd a^Uant the 2nd respondent’s actne interest in the firm did 
not cease even after 1952 Mr. Betalrad pomted out a letter dated 30th March, 1965 
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from Kali Chemie to the Manager of the firm in which the Gennan concern 
acknowledged their gratitude towards the 2nd respondent in the following terms : 

“ Moreover, we thank you for your good suggestion and reminder as to the next step to be 
taken ; the production partly to be taken up in India. We owe special thanks to Mr. T. T. Krishna- 
machari for his readiness to put up the necessary plant. We gave you previously the 
assurance to consider such a question always favourably and we repeat that assurance.” 

The letter further suggested that the installation of the plant referred to therein 
should not be rushed throu^ ‘'unless there are other reasons, for instance import 
policy for certain preparations and/or equipment for pharmaceutical products”. 
Reliance was alsoplaced on a letter dated 15th March, 1961 by one Sclnnidtmann, 
the appellants’ representative in Hannover to the 2nd appellant in which it was stated 
that Kali Chemie were expecting a visit there by the 2nd respondent and were confi- 
dent that “ an arrangement can be reached in the matter proposed by you,” presum- 
ably a collaboration agreement between the appellant company and the German 
Company. The submission was that these and the other such documents established 
that the 2nd respondent had all throughout retained interest in M/s. TIT-K. & Co., 
that there was on that account trade rivalry between him and the appellant company 
and that due to his sustained interest in the firm, apart from his three sons being the 
partners therein, it was hardly to be expected that the 2nd respondent would permit 
the appellant company to go on with its project. On the question of personal 
am’mosity, it was pointed out that soon after the 2nd respondent became the Com- 
merce and Industries Minister in 1952, he was instrumental in getting a licence issued 
to Madras Motors Ltd. in December, 1953 for the manufacture of motor cycles. 
In March, 1955, another manufacturing concern, the Ideal Motors of Bombay, 
applied for a similar licence. But that application was rejected as the Standing Com- 
mittee on Automobile Industry decided that there was no scope for manufacture 
of more than one make of motor cycles and scooters. After the 2nd respondent 
ceased to be a Minister in 1958, the 2nd appellant made a representation to the then 
Mim’ster of Commerce and Industries against what he called manipulations in the 
policy of manufacture of motor cycles in favour of the said Madras concern with 
which he alleged the 2nd respondent was on friendly tenns. The case of the 2nd 
appellant was that it was due to his efforts that the Government revised its policy in 
1959, invited applications from other persons interested in the manufacture and 
on 9th April, 1960 granted a licence to the Ideal Motors of Bombay for manufacture 
of motor cycles. It was also pointed out that in the General Elections of 1957, 
the 2nd appellant supported the candidature of one Balasubramania Mudaliar, the 
rival of the second respondent. 

Mr. Setalvad argued that these facts established at least a pritm facie case of 

(i) the 2nd respondent’s continued interest in M/s. T.T.K. & Co. in spite of his denial, 

(ii) the trade rivalry’ between the appellant company and M/s. T.T.K. & Co., (iii)the 
attempt ofthat firm to have control or at least a substantial interest in the appellant 
company tlirou^ a collaboration agreement with the German company and (iv) of 
personal animosity. He contended that with this background the appellant com- 
pany should have been afforded an opportunity to establish its case of mala fide 
by being allowed to cross-examine the 2nd respondent and the Chairman of the 
Board and of adducing further documentary evidence by compelling the respondents 
to produce such documents as were required by the appellants to establish their case. 
His contention was that the High Court erred in turning down the applications for 
cross-examination and production of documents. He also argued that under section 
10-E (1) the first respondent Board was only a delegate of the Central Government 
and therefore the impugned order, though passed by the Bqard, was the order of the 
Government and the 2nd respondent being the head of the Department, that fact 
coupled with his agreement of that order, made the impugned order both in fact 
and in law his order. 

In this connection reliance was placed on Roopchand v. Stoic rfPiwjcb\ This 
decision cannot assist the appellants for the question decided there was that where 


I. (1963) 1 S.e.R. (Supp.) 539. 
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power js delegated to an authonty and the delegate passes an order under such dele 
^ated power the order is the order ofthe Government and the Government cannot 
interfere with it m its revisional jurisdiction In the present case we are not concerned 
with the question of the power of revision by the Government Though the impugn 
ed order was passed under a power delegated to the Board, factually it was passed 
by the Chairman and not by the 2nd respondent The appellant’s case w’as that 
though the four directors who had resigned had submitted their memoranda the 
Board had declined to take any action The allegation was that oneSabanathan 
one of the four directors and one Somasundaram who w-ere the friends of the 2nd 
respondent and his sons had thereafter discussed the matter of the appellant company 
With the 2nd respondent that at the instance of the 2nd respondent they sent a petition 
to the Board and then the 2nd respondent directed the 7th respondent to prepare the 
impugned order The case there stated is that the order was ‘ prepared by respon 
dent No 7 m accordance with the aforesaid directions given by respondent No 2 
without obtaining the prior approval of the members of the Company Law Board 
and the members of the Company Law Board never applied their mind to the material 
before the passing of the order Thus the appellants’ case as to tnajafides was that 
the impugned order was not really the order ofthe Board but that it was made at 
the 2nd respondent s dictate and that though it was issued formally by the Board it 
was in truth that of the 2Qd respondent who manoeuvred to have it passed 


The question then is What were the materials placed by the appellants la 
support of this case which the respondents had to answer? According to para 27 
proximate cause for the issuance ofthe order was the discussion 
th^ the two fnen^ of the 2nd respondent had with him, the petition which they filed 
at ms instanw and the direction which the 2Dd respondent gave to respondent No 7 
Bui theM abegations are not grounded on any knowledge but only on ‘ reasons to 
believe Even for their reasons to believe, the appellants do not disclose any infot 

mation on which they were founded No particulars as to the alleged discussion 
with the 2nd respondent, or of the petition which the said two fnends were said to 
have made such as its contents its tune or to which authority it was made are forth 
coming It 1 $ true that in a case of this kind it would be difficult for a petitioner 
knowledge m regard to an averment oUnala hes, but then where 
ntw ‘f to disclose his source of information so that the 

?tuat.on answer In such a 

B Observe m the Sale of Bombay v Puriislmlam Nai^', 

mSed o J the "'"r tejeraon, they should be 

^ C.v.l Procedure Code end that 

SiS he B i knowledge the source of mfomation 

Siks as SdfvS'* , otaetvatrons this Court endorsed the 

Amrt tram th^f " '^“'™tta decision m PaJmahati Dost V 

imtenals consideration it is clear that in the absence of tangible 

^ft™i Sder^cmiM h? which the lespondents could array against the allegation 
ZTmr dfnot r°« wnl""' '^1' affidavits of the respondents 

that th- They contain positive averments to the 

tta Board thatZ SSf “f <he power conferred on 

b-fore tam and that th- a T mede by the ChaLian on material! 

PuttmnTtm a somewh«d "y°"<'ci't had nothing to do with the making of it 

ZeSn m Ihe.r -S ™y-”hat was ,t that the respondents were expected 

acam^t the alleraftnn ihnZl answer winch they were expected to make was 
?Uvi ma* at Zc msto J’' rZ o independently made by the Board that 

hVh?d^th hJs'sT.ii '“pondent in consequence ofthe discussions 

L n P'h'ion and that the Board 

Z Z u Tnd respondent’s behest without apply 

thr^lSS “ obvious that m the absence of any parti 
culars about the alleged discussion or the alle ged petiuon or the alleged direction 

1 (1952) S CJ 503 (1952) 2 M LJ 338 ' 

(1952) SCR 674 


2 (1910) ILR 37 Cal 296 
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given by the 2nd respondent or tbe sources of information on wbicb the appellants, 
had reasons to believe these things, the onl^ answer wMch the respondents could 
give was a general answer that these allegations were not true and that the order 
was independently made by the Board and as recited therein it was passed by the 
Board as in its opinion the conditions of section 237 <b) were existant. 

Can the High Court in these circumstances be said to have failed to exercise 
its discretion when it refused to take evidence in addition to the affidavit evidence 
by permitting the appellants to cross-examine the 2nd respondent and the Chair- 
man of the Board and to compel production of documents which they desired to have 
produced ? In a petition under Article 226, there is undoubtedly ample power in 
the Hi^ Court to order attendance of a deponent in Court for being cross-examined. 
Where it is not possible for the Court to arrive at a definite conclusion on account 
of there being affidavits on either side containing allegations and counter-allegations, 
it would not only be desirable but in the interest of justice the duty also of the Court 
to summon a deponent for cross-examination in order to arrive at the truth. As 
observed in A. P. S. R. T. Corporation v. Satyanarayan Transports'^, if the evidence 
led by the parties is tested by cross-examination it becomes easier to dertennine where 
the truth lies. In B. Venkatarathnam v. Registrar ' of Co-operative Societies, Aitdhra 
Pradesh-, where allegations similar to the ones made in the present case were made 
this Court recognised the ri^t of a party to apply for cross-examination. But the 
position in the present case is not as it was in that case. The appellants no doubt 
applied for cross-examination and production of certain documents but the High 
Court felt that this was not a case where it should exercise its discretion as the cross- 
examination of the two deponents would not serve any useful purpose. The view 
of the High Court was that even if the two deponents were to be called they could in 
the circumstances of the case only repeat their denials in the _ affidavits in answer 
to the allegations made in the petition and the affidavit in rejoinder and therefore 
such cross-examination would not take the Court any further than the affidavits. 

In view of the fact that the appellants were not in a position to give particulars of 
the allegations made by them, the generality of those allegations and particularly of 
the allegation that the impugned order was passed at the behest of the 2nd respon- 
dent, the only recourse left to the Chairman of the Board would have been to repeat 
in equally general terms what he had already stated in his affidavit viz., that it was 
his own order made independently of the 2nd respondent and that it was founded 
on the opinion formed by him on the materials before him. Even at the stage when 
the appellants made the application for cross-examination they did not 
state that they had any additional materials to face the deponents. In these 
circumstances it is not possible to say that the Hi^ Court erroneously exercised 
its discretion. Nor is itpossibleto say that its conclusion, that whatever motives and 
animosity the 2nd respondent might have had towards the anpellants the appellants 
had failed to establish that the order was not independently made by the Chairman 
or that it was an order made at the instance or instigation of the second respondent, 
was erroneous. This is particularly so as except the allegation that the Chairman 
and the 7th respondent acted as the tools of the 2nd respondent, no malafides or evil 
intent have been urged against them. It may be that certain circumstances 
such as the timing of the order migirt create suspicion, perhaps a strong suspicion 
but it is trite to say that suspicion, however grave, cannot substitute evidence. It is 
true as observed in Pamalal Binjraj v. Union of Jndia^, that in a case vherewant of 
bona fides in the authority passing the impugned order is alleged the burden of proof 
though on the party alleging it, is to the extent of its being shown as reasonably pro- 
bable. But the allegation made in the present case is that the impugned order was 
in fact the order of the 2nd respondent cither because he directed the 7fh respondent 
to make it or because he agreed to it or that it was passed by the Authority not 
on his own but at the behest of the second respondent. In the present case the Court is 
not directly concerned with the alleged malice the 2nd respondent miglit have against 


1. A.T.R. 1965 S.C. 1303 at p. 1307. 3. (1957)31 1.T.R.56S : (t957)S.C.R. 233 

2. C.A. No. 321 of 1965 decided on 6ih May, at p. 259- 
1965. 
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the appellants The Board is a stattrtory authority, has an independent existence and 
the absence of bom fides with which the Court m such a case is concerned is that of 
the Board and not of the 2nd respondent As observed in Partap Singh v State of 
Punjab^ an allegation as to bad faith or indirect motive or purpose cannot be held 
established except on clear proof thereof In the absence of any materials relating 
to the mala fides of the Board, and in particular, of materials to show that the order 
was passed at the dictate of the 2nd respondent, this part of the appellants case 
must fail 

But the contention which calls for a more serious con'^idcration is that the 
circumstances disclosed in para 14 of the Chairman s affidavit and on which he is 
said to have formed his opinion were circumstances extraneous to section 237 (t) 
and hence the order was ultra Mres the section The contention was a two fold one 
(1) that though under clause (b) the opinion of the authority is subjective there 
must exist circumstances set out in the clause which arc conditions precedent for the 
formation of the opinion, and (2) that assuming that this is not so, since the Qiair 
man has disclosed the circumstances on which he formed the opinion, the Court can 
examine them and see if they are relevant for an opinion as to fraud or an intent 
1o defraud Reliance was placed on paras 14 and 16 of the Chairman’s affidavit 
to show that the circumstances there stated show that m passing the order, matters 
totally extraneous to the section were taken into account rendering the order, ultra 
vires clause (6) of section 237 The other affidavits do not matter much as they only 
repeat what the Chairman has stated in his affidavit The cohstruction of clause (t) 
suggested by Mr Setalvad was that the clause requires two things (1) the opinion 
of the Central Government, m the present case of the Board, and (2) the existence 
of circumstances suggesting that the company s business was being conducted as 
laid down in sutKiause (i) or that the persons mentioned in sul^lause (ii) were guilty 
of fraud, misfeasance or misconduct towards the company or any of its members 
According to this construction, though the opinion is subjective the existence of 
circumstances set out m clause (6) is a condition precedent to the formation of such 
opinion and therefore even if the impugned order were to contain a recital of the 
ewstence of those circumstances the Court can go behind that recital and deteimine 
whether they did in fa« exist The learned Attorney General opposed this construe 
tion and argued that the clause was incapable of such dichotomy, that not only the 
opinion was subjective but that the entire clause was made dependent on such opi 
■nion, tor, whattheclausc lays down isthatthe authontymust come to an opinion on 
materials before it i^t there exist arcumstances, 'suggesting fraud or intent to 
ceiraud.etc Such dichotomy, according to him is impossible and not reasonable 
fw “ cannot be that the authority must first ascertain by holding an inquiry 

l , circumstances suggesting fraud or intent to defraud etc , and then form 

a subjective opinion that those circumstances are such as to suggest those very things 
Sat r ” and “ suggesting ’ were clear indications 

fhSrn^Il subjective, that the opinion which the authority has to 

suggesting what is set out m sub-clauses (i) and (ii) exist 
omnInS P I circumstances is by itself a matter of subjedne 

oSS function to the authority, the Court 

exSed or not ^ * opinion and ascertain whether the relevant circumsiarces 

of IhP two constructions is correct ■> In Emperor v Sihtath 

the vsords " itip ^hich arose was with regard to the interpretation of 

m, l 1“'*™ >" n*'' of the Dcrencc of India Rules 1939 

questioned there was the correctness of the recital in the detention order 
withaviewlo preventing the detenu from acting 
certain action sras necessary It was held that though the Court 
■^uld not be invited to mvesligatc the suffigency of the material or the reKonablcness 
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of the grounds on which the Governor was satisfied, if the contention was that the 
'Governor never applied his mind and therefore he could not have been satisfied, the 
Court could enter info that question, the ingredient of satisfaction being a condition 
'precedent to the exercise of power notwithstanding the satisfaction being subjective 
and there being a recital as to the satisfaction in the order. Referring to Liversidge 
V. Anderson'^ and Greene v. Secretary of State‘s it was observed; 

“ If the ground of challenge against the orders thus sought to be impugned had been that the 
■c^es had never been placed before the Secretary of State at all, so that he never had any opportunity 
* of exercising his mind with respect to them we have not the slightest doubt that this would have been 
a proper ground for challenge in a Court of law.” 

Again at page 42, the observations are ; — 

“ The prreence of the recital in the order will place a diflScult burden on the detenu to produce 
•admissible evidence sufBcient to establish even a prima facie case that the recital is not accurate. 
■If, however, in any case a detenu can produce admissible evidence to that effect, in my judgment, 
the mere existence of the recital in the order cannot prevent the Court considering such evidence and 
if it thinks fit, coming to a conclusion that the recital is inaccurate.” 


These observations were made on the footing that though the satisfaction was 
subjective,itwasa condition precedent totheexercise ofpower and therefore the order 
was open to a challenge that it was not in conformity with the power. In appeal this 
<view was endorsed by the Privy Coundi i^Ting jEinperor V. Sibnath^. In Machiudar 
V. The King^, the Federal Court dealing w’ith similar words in section 2 of the Central 
Provinces and Berar Public Safety Act, 1948 again held that the Court can examine 
the grounds disclosed by the Government to see if they are relevant to the object which 
the Legislature had in view, viz., the prevention of acts prejudicial to public safety 
•and tranquillity, for satisfaction in this connection must be grounded on materials 
which are of rationally probative value. In this case, the statute no doubt required 
"that the grounds should be disclosed but that makesno difference to the principle that 
•though the satisfaction was exclusively of the executive authority, it was monetheless 
a condition precedent to the exercise of the power. In Atmaram Vaidya's case^ 
this Court while dealing with section 3 of the Preventive Detention Act, I95G observed 
that though the satisfaction necessary thereunder was that of the Central or the 
-State Government and the question of satisfaction could not be challenged except 
on the ground of the grounds on which it was founded must have a 

rational connection with the objects which were to be prevented from being attained. 
-At page 176 it is stated : — 

“If, therefore, the grounds on which it is stated that the Central Government or the State Govern- 
ment was satisfied are such as a rational human being can consider connected in some manner with 
the objects which - were to be prevented from being attained, the question of satisfaction except on the 
^ound of mala fides cannot be challenged in a Court.” 


This view was again emphasised in Shibban Lai Saksend's case where it was 
-said that the power of detention being entirely dependent on the satisfaction of the 
-appropriate authority, the question of sufficiency of the grounds on which such satis- 
faction is based cannot be gone into provided they have a rational probative value 
and are not extraneous to the scope and purpose of the statute. This principle 
is not exclusively applicable to cases under such measures as the Defence of India 
-Act or the Preventive Detention Act and has been applied also in the case of other 
statutes. Tims mfhc State of Bombay y. K. P. Krishitan’, while dealing with the dis- 
cretion of the State Government to make or refuse to make a reference under sec- 
tion 10 (1) of theindustrial Disputes Act, 1947, Gajendragadkar, J., (as he then was) 
spoke for the Court in these words ; — 

“ The order passed by the Government under section 12 (5) may be an administrative order 
and the reasons recorded by it may not bo justiciable in the sense that their propriety, adequacy 
• or Satisfactory character may not be open to judicial scrutiny; » ♦ * nevertheless if the Court 
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IS satisfied that the reasons given by the Govramnatf lor refusing to make a reference are extraneous 
and not germane then the Court can issue and would be justified in issuing a writ of mandamus eveo 
in respect of such an administrative order ’ 

In Dr Akshaibar Lai v Vice Chaitcelhr,'^ the question was with reference to 
termination of services of some of its employees by the Univer«ity The Unrversilj 
in exercise of itspower to terminate the services of its emplojees under Ordinance 
No 6 passed the impugned order notwithstanding its having already taken action 
under Statute 30 under which the cases of the appellant and others were referred to 
the Solicitor-Genera! who made his report to the ReviewingCommutee on his finding 
that there was a prima facie case The contention was that the resolution of the 
University lacked bona fides and was therefore invalid The University contended 
that its powers were cumulative and that it could resort to cither of the two remedies 
open to it The action adopted by the University was executive Yet, this Court 
held that though the University possessed both the powers and could exerase one 
or the other of them, the action as held in the5/<7fen/ Keralav C M Francis & Co * 
could still be challenged on the ground of its being ultra \ires Hidayatullah, J , said 
thatproofof alien or irrelevant motive is only an example of the ultra iires character 
of the action The University having adopted action under Statute 30 it was not 
possible to undo everything and rely upon otherpowers which were not available in 
the special circumstances which led to action under the statute and that though the 
University had the discretion to adopt either of the two courses, the discretion could 
not be read m the abstract but had to be read within the four corners of Statute 30 
and not outside it In this sense action on matters extraneous to the statute conferring 
power IS a specie of the vice of ultra Mres These two are sometimes inter related 
and ^ide into each other When a power is exercised for a purpose or with an inten* 
tion beyond the scope of or is not justified by the mstruinent creating it, it would be 
a case of fraud on power, though no corrupt motive or bargain is imputed In this 
sense, if it could be shown that an authority exercising power has taken into account, 
it mzyeveahe bona fide and with the best of intentions, as a relevant factor something 
which it could not properly take into account in deciding whether or not to excrase 
the power or the manner orextent to which it should be exercised, the exercise of the 
power would be bad See Partap Smgk \ State of Punjab* Thus apart from 

tosho a'^ing in bad faith or from corrupt motives it may also be possible 


performed la gwd faith and without any taint of 
^ clearly founded on alien and irrelevant grounds as to be outside the 
inoperative Itisdifficult to suggest any art 
head though performed PerWarrmglcn U. 


Similar observations arc also to be found in Pameshwar v District Magistrate,* 
a case under the ^cventivc Detention Act, 1950. where this Court held that though 
the satisfaction of the relevant authority was subjective, a detenu would be entitled 
to challenge the validity of his detention on the ground oTmafa fides and in suppoit 
of his plea urge that along w ith other facts which show mala fides the Court should 
r-ounds served on him cannot possibly or 
challenge would be that the order was beyond 
ex'TCj'e was on grounds irrelevant to the purpose and 
'^senates Ltd v Singapore Improve- 
declaration made by the Iraurovemcnt Trust under section 57 of the 
Singapore Improvement Ordinance, 1927 that the appellants’ property was m an 
insanitary condition and therefore liable to be demolished was challenged Tire Pnvy 
Council set aside the declaration on two grounds , fi) that though it was made m 
exercise of an administrative function and in good faith the power was limited by 
the terms of the said Ordinance and therefore the declaration was liable to a chal enge 
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if the authority stepped beyond those terms and (2) that the ground on which it was 
made was other than the one set out in the Ordinance. In Ross Clums v. Papado- 
poutlos^, the challenge was to an order of collective fine passed under Regulation 3- 
of the Cyprus Emergency Powers (Collective Punishment) Regulations, 1955 which 
provided that if an offence was committed within any area of the colony and the 
Commissioner “ has reason to believe ” that all or any of the inhabitants of that 
area failed to take reasonable steps to prevent it to render assistance to discover the 
offender or offenders it would be lawful for the Commissioner with the approval 
of the Governor to levy a collective fine after holding an inquiry in such manner as- 
he thinks proper subject to satisfying himself that the inhabitants of the area had been 
given an adequate opportunity of understanding the subject-matter of the inquiry 
and making representations thereon. The contention was that the only duty cast 
on the Commissioner was to satisfy himself of the facts set out in the Regulation, that 
the test was a subjective one and that the statement as to that satisfaction in his 
afiidavit was a complete answer to the contention of the respondents. Rejecting 
the contention, the Privy Council observed ; — 

“ Their Lordships feel the force of the argument, but they think if it could be shown that there 
were no grounds upon which the Commissioner could be so satisfied, a Court might infer either that 
he did not honestly form that view or that in forming it he could not have applied his naind to the 
relevant facts.” 

Though an order passed in exercise of power under a statute cannot be 
challenged on the ground of propriety or sufficiency, it is liable to be quashed on 
the ground of malafides, dishonestly or corrupt purpose. Even if it is passed in good 
faith and with the best of intention to further the purpose of the legislation which 
confers the power, since the Authority has to act in accordance with and within the 
limitsof that legislation, itsorder can also be challenged if it is beyond those limits or 
is passed on grounds extraneous to the legislation or if there are no grounds at all 
for passing it or if the grounds are such that no one can reasonably arrive at the 
opinion or satisfaction requisite under the legislation. In any one of these situations 
it can well be said that the authority did not honestly form its opinion or that in 
forming it, it did not apply its mind to the relevant facts. 

Bearing inlnind these principles the provisions of section 237 (b) may now he 
examined. The clause empowers the Central Government and by reason of delega- 
tion of its powers the Board to appoint Inspectors to investigate the affairs of the 
Company, if “ in the opinion of the Central Government ” (now the Board) there 
are circumstances “ suggesting ” what is stated in the three sub-clauses. The power 
is executive and the opinion requisite before an order can be made is of the Central 
Government or the Board as the case may be and not of a Court. Therefore the 
Court cannot substitute its own opinion for the opinion of the Authority. But the 
question is, whether the entire action under the section is subjective. 

In Nakkuda Ali v. Jayaratue", the Privy Council had to Construe the words- 
“ where the Controller has reasonable grounds to believe that any dealer is unfit to 
be allowed to continue as a dealer” occurring in Regulation 62 of the Defence (Con- 
trol of Textiles) Regulations, 1945. Lord Radcliffe who spoke for the Board first consi- 
dered the construction given to similar words in LivmiV/gev./lndmo«® and said: — 

“ Their Lordships do not adopt a similar construction of the words in Reg. 62 vhich arc now 
before them. Indeed, it would be a very unfortunate thing if the decision in Lhcrsidf’c's casc^ came 
to be regarded as laying down any general rule as to the construction of .such phrases vhen they 
appear in statutorj' enactments. It is an authority for the proposition that the words ‘if A.B. 
has reasonable cause to believe’ are capable of meaning ‘ If A.B. honestly thinks that he has reason- 
able cause to believe’, and that in the context and attendant circumstances of Defence Regulation' 
18-B, they did in fact mean just that.” 

Having confined that construction to that case only, he proceeded to observe : 

“After all, words such as these are commonly found when a Legislature or law-making Authority 
confers powers on a Minister or official. However read, they must be intended to serse in some 
sense as a conditionlimUinc the exercise of an othcr\s'iscarbitrar> power. But if the quesuon v.helhcr 
the condition has been satisfied is to be conclusively decided by the man \\ho \yiclds the power the 
value of the intended restraint is in effect nothing. No doubt he must not c-tercisc the power in bad 
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Mh tal the field .» witch tits kmd of tiuettl.oi ansee tt soci that lie rescm.toh for the cat. .1 
bad failh IS hardly more than a formaliV 

The Pnw Council held that the aforesaid words in Re? 62 imposed a cordition 

wJr InJfitfedv 5oHiiii‘, Lord Rcid su^ested tie same ^ 

words occurrinc now a days in several statutes Speaking about the rules of 

requirrf^ he^obsened from aiulher fact In mny 

l2vrSo“o“el'?S,l"XK’tS5&^ 

pet^iar decision of this House mlncrfi4?e v Andmcn)* 

Tht words “reasonable grounds to believe” were considered thus to a testiam 

on administrative power ]ust as compliance of the mlcs of natural justice ina qM 

judicial power which otherwise would render the power „ L . 

decision in Velhkvmel v 77.C Jlesene Jtaflk of Ado * is in point in 

Section 38 (3) (b) (iii) of the Bantang Compan.es Art. IMS ™sj‘““'Scd 

being discriminatory and an unreasonable rcstnction The imirngncd clause p 

that the High Court shall order the winding up of a banking coro^^y ofl 

the Reserve Bank making an application for widing up ifm 

■Reserve Bank (in) the continuance of the banking company is prepay 

10 the interests of the depositors ” The learned Attorney General 

out that the question there was not so much on the meaning of ’he words in ‘u 

opinion of” as whether a law which requires the High Court ^ order winojns^ 

because the Reserve Bank is of that opinion is constitutional But it is not wi 

«ignificancc that the divergence of opinion lo this Court was that according to 

minority opinion the vice of the impugned provision lay m the power vested in 

Reserve Bank to apply to the High Court for a winding up order excisable sojeiy 

its subjective satisfaction while according to the majonty opinion the 

rest solely on the subjective satisfaction and that what the impugned 

to leave the determination of an issue to an expert body, vir , whether thegontinuan 

of the banking company in question wasdctnmental lo the interests of the depositor 

In support of this view HidayatuHah,^ , speaking for the majority made the follow 

ing significant observation — 

“ It 1 $ enough to say that the Reserve Bank in its dealings wilh banking companies does 
act on suspicion but on proved facts ’ 


And again at page 672 he observed — 

But this seems certain that ihc action {winding up) would rot be taken up without scrutinising 
all the evidence and checking and re<hccking all the findings 

PistinguishiDg a case arising from a statute hke the Banking Companies Act from 
cases of detention and associations declared unlawful, he emphasised 
” the factual background will not be one of suspiaon, and action will be based on 
concrete facts” The majority view thus vindicated the validity of the 
on the ground that under the i>owcr conferred thereby, the Reserve Bank b^d 
determine, albeit instead of the Court, the issue whether the continuance of a 
cular banking company was delnmental to the depositors’ interests Though to 
words used were ‘‘ in the opinion of the opinion, though exclusively of the 
Bank was dependent on the deiennmation by it of the aforesaid issue ju'i 

the words, “ reason to belicsc’ or ” in the opinion of ’ do not always lead to tre 
construction that the process of entertaining reason to believe ’ or the 
is an altogether subjective process not lending itself even to a limited scrutiny b) ‘u 
Court that such ” a reason to believe” or ” opinion ” was not formed on relei'an 
facts or within the limits or as Lord RadcIifTe and Lord Rcid calle d the restraints o 
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the statute as an alternative safeguard to rules of natural justice where the function is 
administrative. 

The object of section 237 is to safeguard the interests of those dealing with a 
comppy by providing for an investigation where the management is so conducted 
as to jeopardize those interests or where a company is floated for a fraudulent or an 
unlawful object. Clause (a) does not create any difficulty as investigation is instituted 
either at the wishes of the company itself expressed through a special resolution or 
through an order of the Court where a judicial process intervenes. Clause (h), on 
the other hand, leaves directing an investigation to the subjective opinion of the 
Covemment or the Board. Since the legislature enacted section 637 (i) (u) it knew 
that Government would entrust to the Board its power under section 237 (b). Could 
the legislature have left without any restraints or limitations the entire power of 
ordering an investigation to the subjective decision of the Government or the Board ? 
There is no doubt that the formation of opinion by the Central Government is a 
purely subjective process. There can also be no doubt that since the legislature has 
provided for the opinion of the Government and not of the Court such an opinion 
is not subject to a challenge on the ground of propriety, reasonableness or sufficiency. 
But the Authority is required to arrive at such an opinion from circumstances sugges- 
ting what is set out in sub-clauses (i), (ii) or (iii). If these circumstances were not to 
exist, can thcGovenmient still say thatinits opinion they exist or can the Government 
say the same thing where the circumstances relevant to the clause do not exist? The 
legislature no doubt has used the expression “ drcumstances suggesting.” But that 
expression means that the drcumstances need not be such as would conclusively 
estabh'sh an intent to defraud or a fraudulent or illegal purpose. The proof of such 
an intent or purpose is still to be adduced through an investigation. But the ex- 
pression ” circumstances suggesting” cannot support the construction that even the 
existence of circumstances is a matter of subjective opinion. That expression points 
out that there must exist circumstances from which the Authority forms an opinion 
that they are suggestive of the crucial matters set out in the three sub-clauses. It is 
hard to contemplate that the legislature could have left to the subjective process both 
the formation of opinion and also the existence of circumstances on which it is to be 
founded. It is also not reasonable to say that the clause permitted the Authority to 
say that it has formed the opinion on circumstances which in its opinion exist and 
which in its opinion suggest an intent to defraud or a fraudulent or unlawful purpose. 
It is equally unreasonable to think that the legislature could have abandoned even 
the small safeguard of requiring the opinion to be founded on existent drcumstances 
which suggest the things for which an investigation can be ordered and left the opinion 
and even the existence of circumstances from which it is to be formed to a subjective 
process. This analysis finds support in Gower’s Modern Company Law (2nd Ed.) 
page 547 where the learned author, while dealing with section 165 (b) of the English 
Act observes that “ the Board of Trade will always exerdse its discretionar}’ power 
in the light of specified grounds for an appointment on their own motion ” and 
that “ they may be trusted not to appoint unless the circumstances warrant it but they 
will test the need on the basis of public and commercial morality.” There must 
therefore exist circumstances which in the opinion of the Authority ^ggest what has 
been set out in sub-clauses (i), (ii) or (iii). If it is shown that the circumstances do 
not exist or that they are such that it is impossible for any one to form an opinion 
therefrom suggestive of the aforesaid things, the opinion is challengeable on the 
ground of non-application of mind or perversity or on the ground that it was formed 
on collateral grounds and was beyond the scope of the statute. 

Even assuming that the entire danse (b) is subjective and that the clause does 
not necessitate disclosure of circumstances, the circumstances have in the present 
case been disclosed in the affidavits of the Chairman and the other officials. Once 
they arc disclosed the Court can consider whether they are relevant circumstances 
from which the Board could have formed the opinion that they were suggestive of 
the things set out in clause (b). Paragraph 14 of the Chaitman s affidavit sets out the 
following : — 
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0) there had been delay, bungling and faulty planning of this project, resulting in doub'e 
expenditure for which the collaborators had put the responsibility upon the Managing Director, 
Petitioner No 2 , 

(ii) since Its floaution the company has been continuously showing losses and nearly l/3rd 
of its s^re capital has b^ wiped off 

On) that the shares of the company which to start with were at a preiraum were being quoted 
on the stock exchange at half their face wduc , and 

(iv) some eminent persons who had initially accepted seats on the Board of directors of fte 
company had subsequently severed their coimections with it due to differences with Petitioner No i 
on account of the manner in which the affairs of the company were being conducted 

No doubt the words “ inter aha ” occur in this paragraph but that expression 
means no more than that those which are set out were among others But those 
others would be of the same category, for if they were of other category they would 
naturally be stated The deponent would not be content by using the cxpicsswa 
'‘inter aha’' unless he meant that the things contained in that phrase were of the 
same type as those expressly set out Paragraph 16 is in reply to para 21 ofthtpeh* 
tion which alleges that there was no material from which the Board could form tJs« 
opinion and that no such opinion was m fact formed In that para the Chairoan 
has stated as follows — 

* With reference to paragraph 21 of ihe petition I have already stated above (which means para- 
14) that there was ample material before the Board on which it could and had foTtned the opinion 
that there were arcumstanecs suggesting ‘ , etc 


The “ ample material ” referred to in this para is obviously the material from 
which the circumstances stated in para 14 of his affidavit were deduced But the 
leamedT Attorney General argued ilwi para 14 was an answer to paras 1 to 19 oftlic 
petition where the petitioners clairrcd the soundness of the company and secondiy 
that if para 14 svere to be construed asdisclosing the circumstances, it must be read 
along with para 16 and that if so read they were capable of showing that there wt 
matenals suggesting intent to defraud, misfeasance, misconduct etc , Paragraph N 
DO doubt states that It IS in reply to para I to 19 of the petition Inlhispara tbefacU 
stated in paras 1 to 19 are admitted as being substantially correct except as regatos 
the fact that while seeking approval of ihc Government to his appointment as the 
Managing Director, the 2nd appellant had staled that there was no formalagrcnnctit 
between him and the company The para then sets out the facts that the compeny 
^id the licenw’ that it had made an a^eement with the British Company but that the 
Chairman had no information with regard to ihe other facts stated in paras 1 to 19 
oI the petition There the reply to paras I to 19 of the petition ends Tien follows 
the statement which is an independent averment, viz * 

** However from the memoranda r«C“ivcd by the Board referred to m paragraph 5 and other 
examination It appeared inter aha ibat” » ^ 

Then follow the four circumstances already set out earlier Paragraph 16,thougha 
reply to para 21 of the petition, refers back to para 14 and relics on the statements- 
made therein for an answer to the allegation in para 21 of the petition that there were 
no matenals and therefore no opinion as required by section 237 (b) was ever formed 
l-rom the language and scheme of paras 14 and 16 it is thus impossible to escape the 
conclusmn that between them they disclose and were meant to discicse all the matenals- 
irom whi^ch the Board formed the opinion In para 8 of his affidavit, the Chair- 
man no doubt refers to other materials wbichhe says he was agreeable to disclose to 
the Court though not to the appellants But those materials, assuming they were 
before him, cannot help, for they would not disclose any circumstances ether than 
those formulated in para 14 This is clear from the fact that as stated th-'re, those 
circumstances were deduced from the said memoranda and ‘ other examma^'on 
meaning the examination of all the materials before him The question is atc 
the materials Simulated jn pira 14 circumstances suggesme of the things set outm 
clause (o) The learned Attorney General contended that on the assumption that 
para 14 disclosed the circumstarces, they would sugge't an intent to defraud, fraud- 
lent management, misfea<anre as misconduct , and that even if delay, bungling and 
faulty planning of the project might not suggest the relcsant intent or purpose, IhO 
together with the facts that one third of the subsCTibcd share capital was wiped oJlr 

the shares ofthe company being quoted at half of their face value and of some- 
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■eminent persons Iiaving severed their connection with the company would suggest 
that all was not %yell with the company or its management and that its management 
svus conducted with the iiitent to defraud. He argued that in any event they would 
suggest that those responsible for it were guilty of at least misfeasance or misconduct. 

^e expression “ with intent to defraud ” connotes an intention to deprive by 
deceit. Construing section 165 of the Companies Act, 1862, Buckley, J. In re 
^ndon and Globe Finance Corporation Ltd.^, distinguished deception and fraud as 
follows ; — 

. “ deceive is I apprehend, to induce a man to believe that a thing is true which is false and 
■which the person practising the deceit knows or believes to be false. To defraud is to deprive by 
iitisby deceitto induceaman to act to his injury. More tersely it may be put, that to deceive 
IS by falsehood to induce a state of mind to defraud is by deceit to induce a course of action.” 

Lord Esher also said much the same thing in Le Lievre v. Gotdd^. 

“ A charge of fraud is such a terrible thing to bring against a man that it cannot be maintained 
m any Cburt unless it is shown that he had a wicked mind. That is the effect of Derry v. Peck^ 
What is meant by a wicked mind ? If a man tells a wilful falsehood, with the intention that it shall 
be acted upon by the person to whom he tells it, his mind is plainly wicked, and he must be said to be 
acting fraudulently. Again, a man must also be said to have a fraudulent mind if he recklessly 
makes a statement intending it to be acted upon, and not caring whether it is true or false. I do 
not hesitate to say that a man who thus acts must have a wicked mind- But negligence hovvcver 
great, does not of itself constitute fraud.” 

In Re William C. Leitcli Brothers'^, Maugham, J., held : 

“ If a company continues to carry on business and to incur debts at a time when there is to the 
knowledge of the director no reasonable prospect of the creditor ever receiving payment of those 
debts, it is in general a proper inference that the company is carrying on business with intent to 
defraud.” 

There is no such suggestion in the present case. The same learned Judge in 
Re Patrick and Lyon observed that the terms “ defraud ” and “ fraudulent pur- 
pose” connote actual dishonesty involving, according to current notions of fair 
trading amongst commercial men, real moral blame ”. However much the Court 
may disapprove of a personal conduct it must consider whether he has been guilty 
of dishonesty. Misfeasance results from an act or conduct in the nature of a breach 
of trust or an act resulting in loss to the company. Misconduct of promoters or 
directors as understood in the Companies Act means not misconduct of every kind 
but such as has produced pecuniary loss to the company by misapplication of its 
assets or other act {Cf. Re Kingston Colton Mill Co. No 2.®, and Cavendish Bentinck 
V. FentC. 

Are the allegations set out in para. 14 of the Chairman’s affidavit capable of 
suggesting an intent to defraud or a fraudulent or unlawful purpose either in the 
formation or conduct of the company or misfeasance or misconduct towards the 
company or its members? Delay, bungling and faulty planning of the project en- 
tailing double expenditure, continuous losses resulting in l/grd of the share capital 
being wiped out, shares being quoted at half their face value and severance of their 
connection by some eminent persons cannot by themselves suggest an intent to 
defraud or fraudulent management. As regards misfeasance or misconduct, it is not 
suggested in any of the affidavits, though the Board had before it the memoranda of 
the four directors, that the circumstances set out in paragraph 14 of tlie Chairman’s 
affidavit had arisen as a result of any fraud or dishonesty on the part of the second 
appellant or that it was his act which had caused pecuniary losses to the company. 
Merc bungling or faulty planning cannot constitute either misfeasance or misconduct. 
But assuming that tliese circumstances were to be treated as suggestive of misfeasance 
and/or misconduct,the impugned order is an integral and indivisible order and the 
investigation ordered thereunder is not and by the verj' nature of it cannot be con- 
fined to finding out only misfeasance and/or misconduct. In this view, the order 
musCbe held as being beyond the scope of clause (h) and cannot be sustained. 


1. DR. (1903) 1 ai. 728 732. 

2. DR.(1893) 1 QJB. 491. 

3. (1889) DU. 14 App. Cases 337. 

4. DR. (1932) 2 Cb. 71. 


V 5. DR. (1933) Ch. 786. 

6. DR. (1896) 2 Ch- 279. 

7. (1887) DR. 12 App. Cases 6S2. 
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The next challenge is that the order contemplated by section 237 (6) 
ntder of the Central Government or the Board it must be that of the Board 
S ,S Chai^n Hie contention ^vas that the powers and functions under sed oj 
?^7 havmcS delegated to the Board and not to any individual member the Board 
mss the order that the Chairman had no competence to pass it and that 
Sc S Tnd^K order S the Chairman to the extent that ,t purported to distn 
Se the work individually to the Chairman and the other member were i lira r ns 
/.tinn 1(1 P fll The learned Attorney General, on the other band, argued that 
Son 12-1 St oJly empmJered the Government to constitute the Board but^ 
sLultancously authorised it to prescribe its procedure 
role 3 did was to enable the Chairman to rationally divide 
work under different sections of the Act Under such division whether apatticuto 
Soik IS done by one member or jointly by the Board, it js the Board 
work and the orders so passed are by and of the Board, such -uj! 

but procedure because procedure must involve the manner in which the Board vowd 
work Ss not conlraVy either to section 637 (1) ^wers h^ 

ment to delegate its power to the Board or to section 10-E }^Bile delegating its p 
the Government may say that the Board shall exercise *^«satcd po^er by one jf 
them or by the Board as a whole, but notwithstanding such distribution^t $ the Board 
whichacts As an analogy he relied on section 10 A and section 
the Company Tribunal is constituted and which enable its Chairman to fomBewM 
which discharge the functions entrusted to the Tribunal, to section 6 of the o« 
Criminal Procedure and to Article 145 and the orders passed by this Court ddegai ng 
certain powers to the Registrar to show that procedure might differ Acim n 
according to the legislative understanding of the word procedure HiercJoie, c 

argued the expression ‘procedure must not be construed in any 

■When a particular procedure permits allocation of work for the ^moom oiscMig 
or exercise of a function or power, it is not tantamount to sub-delegation but is sinipiy 
distribution 


However wide a connotation of the word “ procedure ’ one may accept the« 

IS a sharp cleavege between povet and procedure Section 10 E which 

the constitution of the Board nowhere ^ovides for the splitting up of the Board w® 

benches as is expressly done in the case of the Tribunal under section 10 B nor oo« 

It pro'vide for the distribution of work entrusted to the Board It is true that suij- 
section 5 confers power on the Government to prescribe procedure But ttot 
cedure is of the Board If the I/egislalure intended that the Board should act by 
dividing its work amongst the members there was no obstacle in its way to provide 
for benches as is done under section 10 B Section 637 (1) fo) empowers the Govern 
ment to delegate its power to the Board no doubt, under such cdnditions restnc 
lions or limitations as may be specified in the notification delegating such pow^ 
But the notification by which the Government delegated its power contains no 
tions, limitations or rcstnctions A provision enabling the Chairman to distribuie 
the powers and functions delegated to the Board is not a provision prescribing condi 
tions limitations or restrictions Section 637 (1) (a) which authorises the Govern' 
ment to delegate its power clearly lays down that such delegation is to be made to 
the Board and no one else Under sub-section 2 of section 637 certain powers and 
functions therein set out cannot be delegated to any other authority The section 
thus contains both a positive and a negatis* mandate that the power under section23/ 
shall not be delegated to any other authority except the Board as constituted under 
section 10-E Section 637 thus makes it clear that the Legislature wanted the 
under section 237 to be exercised by the Board and did not intent that they should ^ 
exercised singly by members constituting it This conclusion is supported by fbe 
insertion of sub section 4-Ainsection 10 EbyAct 31 of 1965 whereby the Legislatuic 
has permitted the Board to authorise its Chairman or any other member or its prio' 
cipal officer to exercise and discharge such of its powers and functions as it may 
think fit If the learned Attorney General was right that the Government could 

under its power of prcscnbingprocedurcundersub-sectionS authorise iheChdin^n 

to distnbute the Board’s work there was no necessity of fenacting sub-section 4-A 
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at all. That contention, if correct, would render sub-section 4-A a superfluity. Since 
sub-section 4-A is not retrospective, any distribution of powers and functions made 
by the Chairman v.’ould be vah'd if made after and not before the enactment of Act 
XXXI of 1965. No assistance can also be had from the provisions and Acts relied, 
upon by the learned Attorney-General, sutb as section 10-A or section 10-B of the 
Act or section 6 of the Code of Criminal Procedure or Article 145 of the Con- 
stitution. Under the first, there is an express provision providing for the constitution 
of benches of the Tribunal which was absent in section 10-E till sub-section 4-A 
was enacted ; under the second the Code provides for setting up of difierent kinds 
of Courts w’ith varying jurisdiction. Such an arrangement can bear no analogy 
as it is not distribution of power of one bcdy to its components. The third 
illustration also give no assistance for it relates not to procedure but to entrust- 
ment of certain functions to the Registrar of tins Court. Such power is there in 
Article 145 which is an nclusive Article. 

It was however argued that under section 165 (b) of the English Companies Act 
1948 a power similar to the one under section 237 (b) has been conferred on the Board 
of Trade. Reliance was placed on a passage in Halsbury’s Laws of England (3rd 
Edition) Vol. VII at page 421 where it is stated that the Board Of Trade never meets 
and for all practical purposes the President is the Board of Trade. It appears from 
this very passage that the Board was constituted by an Order-in-CoundJ dated 23Td 
August, 1786 and consisted of the President and the holders of certain ofiices therein 
specified. But it is the President who takes the oath of allegiance and the official 
oath and it is he alone for all practical purposes who constitutes the Board. In point 
of fact certain statutes and orders in Council have empowered the President who is a 
senior Minister or one of the junior Mim'sters to act on behalf of the Board. ^ That 
being so, there is no question of distribution of work or delegation of power by the 
Board to the President. The statute conferring power on the Board of Trade itself 
has authorised the President to act on behalf of the Board. The Board set up under 
section 10-E therefore cannot bear analogy with the Board of Trade. Nor does that 
section or section 637 empow’er, as is the case of with the Board of Trade, the Chair- 
man to exercise or discharge the Board’s powers and functions. The statute having 
permitted the delegation of powers to the Board only as to the statutory Authority,, 
the powers so delegated have to be exercised by the Board and not by its components- 
To authorise its Chairman to band over those functions and now;ers is not procedure 
but sub-delegation which is not authorised by the Act. The effect of rule 3 and the 
order of distribution of work made in pursuance thereof was not laying down a pro- 
cedure but authorising and making a sub-delegation in favour of the members. The 
only procedure which the Goveinmeirt could prescribe w’as the procedure in relation 
to the Board, the manner in which it should discharge and exercise the functions 
and powers delegated to it but it could not a make a provision which under the cloak 
of procedure authorised sub-delegation. Both rule 3 and the order dateddth April, 
1964, made pursuant thereto are thus invalid and the impugned order made in pur- 
suance of the pow'er conferred under the said rule and the said order are incom- 
petent and invalid. 

Lastly, the order was attacked on the ground that section 237 (b) which empowers 
the making of such an order was violative of Articles I4and I9(I)(g). Thechallengc 
w'as raised on behalf of 2nd appellant only. Tire contention under the head of Article 
14 W'as that the Act provided tliree different w'ays by whichthe Government can take 
action, under section 234 or section 235 and section 236 and lastly under section 237 
(b), that the power contained under section 237 (b) w'as more draptic than under 
the former sections and that these sections enabled the Government to discriminate 
betw ecn companies and companies and pick and choose any one of them at its pleasure 
for action under section 237 (b). In support of this contention reliance was placed 
on Suraj Mall Mohta & Co. v. A. F. Vishu-antba Soso iA where section 5 (4) of the 
Taxation on Income (Investigation Commission) Act. 1947 was declared discrimina- 


1. Hood Phillips : Coiwtitutional and Adminis- 2. (19S4) S.C.J.6n :26I.T.R. 1 : (1955) 
trative Law : 3rd Ed. 331. I S.C.R. 448. 
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tory legislation and y A V reportedinlhs 

same volume at p 787 where section 5 (1) of the Act was struck down after the Income 
tax (Amendment) Act XXXIlI of 1964 was enacted These decisions, however 
cannot a\ ai! the petitioner for the reasons for which these provisions were struch down 
are lacking in the present case, No question of discnmmation anses m regard to the 
powers under section 234 and section 237 Section 234 only empowers the Registrar 
to call for information or explanation and to taJo; action where such information or 
explanation is not forthcoming Under section 234 there is no power to order in 
vestigation either in the Registrar or the Government Under section 235, no doubt the 
Government can appoint inspectors but ii can do so under the three specified events 
set out therein What sections 235 and 236 do is to give power to shareholders on the 
one hand and the Registrar through a report on the other hand to move the Govern 
ment to take action These sections do not authorise tlie Government to appoint 
inspectors svo wiorii as in the case of section 237 {b) Tlie discretionary power 
directing an investigation is contained in section 237 (b) Therefore section 234, sec- 
tion 235 and section 236 and section 237 (h) give powers to different authorities 
the Registrar and the Government, provide powers which are different m extent and 
nature, exercisable insets of circumstances and m a manner different from one 
another Therefore, there is no question of discriminatory power having been 
vested m the Government under these sections to pick and choose between one 
company and the other The challenge under Article 14 therefore must fail 


As regards Article 19 (1) (g) the question is whether an order directing an invesli 
gation IS a restriction and if so, is it a reasonable restriction ? Mr Setalvad tried to 
seek assistance from the decision in 5<7gAir Ahmadv TheSiaieofU P,»buttbat de- 
cision cannot assist him for in that case the U P Road Transport Act, 1951 depnved 
the petitioner of his right to carry on his business of plying stage carnages, on public 
hipways and the impugned statute was passed before the enactment of clause 6 of 
Article 19 (1) It IS ^e m a sense that when investigation is ordered, there vvoulo 
DC inconvenience m the carrying on of the business of the company It might also 
perhaps shake the credit of the company The Investigators have also the powerto 
Seize pa^rs and their report ismade admissiblcm evidence os opinion evidence under 
investigation directed under section 237 (6) is essentially of an 
y’''" '• “ ■< IS not as Ifany restriction is placed on 

lonronits business and no restrictions, are 

So ° u oompany’s alTairs Even if it is regarded as a restri 

Afrta M in *i' ? "f* ptolectcd undcr clause 6 of Article 19 (1) 

"""o'tWiror Afirtrys thoush the Companies 
Art on the one hard throws open to all citizens the nnvilcEC of carrvmn on business 

'rregularitics and even malpractices m the 

management of the company’s affairs sometimes arise 

nroGi at an4 make personal 

problem wh ch is very maS dTffermffrSm interested m th« company, that rais« a 

trust The mterct of the comran^ls rarsappropriation or breach of 

andthusptawnsininana3eS^f afrfiJ^r?.rh^» penons who constitute the company 
from other individual citiz^« can be classed by themselvesas distinct 

cal interest of a large nSr rt 

Companies it would be leeit^ate tn “ charge of persons who manage the affairs of the 

selves and to provide for managers Is a class by them 

m the managers” ^“'eguardsand checks against apossibleabuscof power vesting 

P°'”‘ "f would be no 

nS lrticIeW ( li W «"f “»ontluit there is neither the violation of Article 14 
nor ot Article 19 (I) (g ) To these observations may be added the observations of 

1 (1955)SCR 787 26ITR 713 (I9SS) •" 
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adminxstratiok of evacuee pro- 
perty ACT (XXXI OF 1950), s. 7 (i)— 
Notice under — ^Mortgagors migrating to Pakistan 
■ — Mortgagees deed — Notice to show cause why 
land be not declared evacuee property aflaxed at 
conspicuous place in village ■ — Order declar- 
ing the property evacuee property — Effect— 
— ^Heirs and tenants of mortgagees who were m 
possession of the property — If action can be taken 
against before separation of interest under (Eva- 
cuee Interest Separation) Act (LXIV of 1951) 

.. 148 


S. 7 (l), (i-A) and (2) — CoMtruction, 

scope and cheat of section 7 (i) — ^Adjudication 
of evacuee as insolvent and his properties vesting 
in Official Receiver after his migration but be- 
fore commencement of proceedings under section 
7 (i) — Such properties if can be declared as 
es'acuee properties under section 7(1) • . y 6 y 

As amended by Act (XCI of 1956), S. 

to (2) (n) — ^Powers and duties of Custodian — 
Custodian if entitled to entertain claim of money 
decree-holder against evacuee — Amendment of 
clause (m) and deletion ofRule 2a — ^Effect. 228 

S. 7 — Notice under — Service on firm — 

If sufficient as service on the partners constitu- 
ting the firm • • 568 


S. 10 (2) (i) — ^Power under of custodian 

to appoint manager of evacuee property — 
Include power to remove such manager — 
Removal by the Managing Officer-ewn-Deputy 
Custodian of Evacuee Property after coming into 
force of Displaced Persons (Compensation and 
Rehabilitation) Act (XLIV of 1954) — -VaBdity 
—General Clauses Act (X of 1897), S. 16-— 
Applicability- — Constitution of India (1950) — 
AVrit of jnondamii — ^Vhcn can be issued . . 24 


ANCIENT AND HISTORICAL MONU- 
MENTS AND ARCHAEOLOGICAL SITES 
REMAINS (DECLARATION OF NATIONAL 
IMPORTANCE) ACT (LXXI OF 1951) and 
CENTRAL ACT XXIV OF 1958 - 99 

ARBITRATION ACT (X OF 1940), S. 20— 
Construction “ before the institution of any 
Suit ivith respect to the subject-matter of the 
agreement or any part of it” — Meaning . , 672 


ASSAM AGRICULTURAL INCOME-TAX 
act, 1939 (IX OF 1939), Ss. J2 and 13 — Agri- 
cultural income — ^Decd of trust — ^Properties trans- 
ferred to sons and daughters of original oivner, 
as trustees — Income therefrom to be enjoyed 
by trustees as well as by grand-daughters and 
servants of oimcr — ^Son, managing trustee, the 
lessee — ^Mode of assessment— rHoIding partly 
mr o\m benefits and partly for benefit of benc- 
— ^Holding as common manager appointed 
unotr law or agreement or as receiver or 
wainistrator — Disbnebon in assessment. 499 

{I966)1SCJ— D ‘ 


BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT (XXIV OF 1951), Ss. 

9 (i) and 8 (i) (g) — Determination of tenancy — 
Bombay Tenancy and Agricultural Lands 
(Vidarba Region and Kutch Area) Act (XClx 
of 1958) coming into force — ^Landlords appl 
cation for restoration of possession — Section 39 
of Bombay Act if applicable . . 35 ^ 

BIHAR MONEY-LENDERS ACT (HI OF 
1938) and Rules under — Registered money- 
lender if can sue his debtor for a loan in excess 
of the amount mentioned as the maximum 
amount up to which he could transact business 
under the registration certificate issued to him — 
Bihar Money-lenders (Regulation of Transac- 
tions Act (VII of 1939), S. 4 .. 647 

BIHAR WAKF ACT (VIII OF 1948), S. 27 
(q) (A) — Wilful disobedience of orders and direc- 
tions of the Majlis by the Mutawalli — ^Power 
of removal vested in the Majlis by an amend- 
ment — Exercise of power in respect of orders and 
directions issued before the amendment — 
Permissible — Orders and directions by Majb's — 
Distinction . . 72 

BOMBAY LAND REaUISITION ACT 

(XXXIII OF 1948), S, 9 — Power of requisition- 
ing authority on de-requisitioning a premises 
to ask the allottee in possession of the premises 
to vacate it — Private arrangement between 
allottee and landlord as to. tenancy- — If binding 
on requisitiom'ng authority after dc-requisition- 
ing .. 119 

BOAIBAY MERGED TERRITORIES AND 
AREAS (JAGIRS ABOLITION) ACT 

(XXXIX OF 1954) 8s. 3 and 5 (i) (A) — Scope 
and effect on rights of jagirdars — Trees standing 
on forest lands — Rights to — Bombay Land 
Revenue Codc-^^Section 40 — Scope . . 560 

BOMBAY MUNICIPAL CORPORATION 
ACT (III OF 1888), as amended by Maharash- 
tra Act (XIV of jgfii), sections 68 and 105-B— 
Power to evict person from Corporation premises 
— ^Delegation of Commissioner to a Municipal 
Officer — Subject to the Commissioner’s control 
and his revision — Rffiat constitutes — ^Delegation 
of judidal pow-er control only over administra- 
tive aspects . . - 8j9 

^As amended by Bombay -Act (XXXFV 

of *954). Ss. 354-R, 354-RA and Schedule GG— 
Validity- of sections 354-R and 354-RA — Restric- 
tions placed on tenants’ rights by the sections — 
If unreasonsable — ^If violative of Article 19 (i) 
{/) of Constitution of India (1950)— Tenant if 
can file suit challenging a clearance order. 49 

BOMBAY PUBLIC TRUSTS ACT (XXIX 
OF 1950), as amended by Act of 1954, Ss. 2(13), 
55_(i) (fl) and (A), 56 (i) — Failure of original 
object of public trust or non-utilization of funds 
of public trust — ^Power of Court in giving direc- 
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BOMBAY PUBLIC TRUSTS ACT (1950)— 

{Conid ) 

tions— Applicable to all public trusts, religious 
as mtU as charitable— Directions m furtherance 
of the original intentions and also diversion for 
other objects on the application of cypres — 
SivazRivaua] feast to meinbers ofLadvaShnmali 
Bama caste— Jam Community 8ia 

BOMBAY RENTS HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (LVII OF 
1947), S la— Order for possession passed on 
on wrong construction of the section— If open 
to interference in revision aia 

S 12 (3) (o) and (i) — Standard rent in 

dispute — Section 12 (3) (a) not applicable — 
Standard rent fixed by Small Causes Court not 
accepted by parties — Both parties filing revision 
against the order^^uil for eviction during 

? end»cy of revmons— If governed by clause 
i)or{i)ofS 12 (3) 59 

— Ss 5 and 13 (i) (1) — Scope and apph 

cabihty of section 13 (1) (1) Got 

BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (LXVfl OF 1948). 
Ss 70 and 85 A — Scope — Land-owner 1 suit for 
possession claiming that defendant was mortgagee 
—Defendant contending that he wa$ a tenant 
or a protected tenant or permanent tenant— 
Civil Court has no jurisdiction to decide the 
usue and must refer it to the Mamlatdar 141 
— as amended by Bombay Act (XXXVII 
of*957)» S* 32(1) and yd-A— Proper construe 
uon o/ s 32 (07|uthSs (1) (4) (1). (I) (4) («) 
and t (4) (in) of S 32 u Uy down alternative 
conditions — Power of revision of Collector under 
S 76-A— Scope and extent of 774 

BURDEN or PROOF — Shifting onus — 
Doctrine— Whether appLcable to income tax 
proceedings 543 

BUSINESS PROFITS TAX ACT (XXI OP 
1947). S* 2 (I), 2 (17), Sch II, R a (I) 3_ 
Taxable profits— Abatement — Paid up capital 
—Non resident assessee-company incorporated m 
United States— Assessce taking over two com 
panics — Allotment of shares of assessee for value 
of assets taken over — Excess of net value of assets 
over par value of shares— Entry in accounts as 
“ capital paid in surplus ’ — Premium and reserve 
—Not “ brought mto existence fay creating or 
increasing (by revaluation or otherwise) — 
Inclusion m paid up capital for computation to 
tax — Reserves — Budt out of capitaWlSot restrict 
cd to profits built out of taxed profits only — 
Accumulated profits— Not earned forward under 
sj-stem of accountmg in vogue — Allocation 
“earned surplus account — Subjects to certain 
appropnations shown in balance-sheet— User 
in business m subsequent yean — Retention of 
identity year after year — Specific allocation— 
Such reserves, includible in capital for compu 
tation of tax 401 

CALCUTTA DOCK \\ORKERS (REGULA 
TION OF EMPLOYMENT) SCHEME (1951) 
Cl 36 — renmnaVoa of services of regwicred 
dock workers by the Calcutta Dock Laboar 
Board for misconduct — Not permissible vnihout 

proper enquiry and vnihout Cue regard tojuma 

pies of natural justice — Order of termination 
based solely on the detention order under the 
Preveauve Detention Act {IV of 1950 ) — Legally 


CANTONMENTS ACT (II OF 1924) as amend- 
ed by Act (II of 1954), S 259 — Scope— Lease of 
land and buildmgs vested m or entrusted to the 
management of the Cantonment Boarc — ^Arrears 
of rent due to cantonment Board under the lease 
—If can be recovered unucr S 259 304 

CENTRAL PROVINCES AND BERAR RE- 
VOCATION OF LAND REVENUE EXEMPv 
TION ACT (XXXVIl OF 1948), S 5 (3) sad 
Rules under the Act — Descendants of fomier 
Ruling Chief bolding estates as jagirohan 
munfidan and ubandars — Exetnpuon from pay 
merit of revenue last under the Act — Claim for 
payment of grant of money or pensicn — Go- 
vemment may make “—Grant obligatory and 
not discretionary on the Government— lo be 
performed m a judicial maimer cfTering oppor- 
tunity to state the case and rccorcing teasons for 
rejection of claim 480 

CITY OF JUBBALPORE CORPORATION 
ACT, 1948 (C P AND BERAR ACT HI of 
i9S“)* ^ 277 — Scope — Purposes for which land 
could be acquired for improvement schcoei 
566 

CIVIL PROCEDURE CODE (V OF 1908). 
S 11— judica/a— ‘ Directly and substan 
tially an issue dependent upon if a decision 
would materially .ffect the decision m fuit-- 
Prior suit by plaintifT for declarabon of 
title on an oral will— Defence to claim 
based on collateral heirship to last owner- 
issue and evidence on collateral heirship— 
Dismissal of suit by trial Court — ^Finding agauut 
oral Will and also collateral heirship— Aife*! by 
both patues — Appeal by plamtifi CLinisied— 
Appeal by defendant allowed on the fricmg of 
collateral heirship— Later suit Lv (.efendtnt for 
pceseision— Question of collateral heirshq)— 
Concluded by prior hiigation S &&— Ap^>* 
against the finding— Competency of judgment, if 
open to attack as nullity m collaieri>l prcceeduigs 
after finality 475 

O 6,R lyandO 41, R 27 — ^Amendment 

of plaiDt— Power of Court to alleiw— Limitauons 
— Power of appellate Cciurt to admit fresh evi- 
dence— When can be exercised— Court if can 

compel patUes to examine any particular witness 
49 

O 22, R 4 — Death of sole respondent 

pending appeal— Only some of the legal repres- 
eutaijves of deceased impleaded within tune— 
Omission to bring an record all the legal re 
presentauves ifeausestheappealtoabate o 
' - — O 22,Rr 4and ti—Suitagainst Union of 
India by two plaintii& describing themselves as 
kartss of a joint Hindu f.mily fim— Joint and 
indivisible decree passed in f»vour of pUmtifli— 
Appeal by Union of India— Eteath of one of the 
plaintiib during pendency of — His legal represen 
tatives not brought on recort. — El ecf— Appeal 
agauistsurvivingrespondents ifcompetent 494 
Ss 11,97,0 20 R 12 (0 (e) andO 4«. 

R 8 — Pure questfon oflaw— Ifcen Jcraiseo for 
first time before appellate Court — Discretion of 
appellate Court— Interference with by Supreme 
Court — rVchminary decree for metne prefit* 
until delivery of possess on — Froper construction 
—No appeal filed from such a prel minary teeree 
— Judgment-debtor if precluded by S i;orSo7 
from contending that mesne profits cannot be 
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CIVIL P.C. (1908)— (Conrrf.)- 

warded for more than three years from the date 
of the prclmunary decree . . 269 

— - — ^S$. 24. (i) (4) (i) and 151 — ^Power to try 
an * dispose of a proceeding after transfer from a 
Court lass-fuUy seized of — pos'.'cr involved to 
entertain a proceeding not otherwise within the 
cognizance of the lEgh Court — ^Exercise of in- 
herent powers if there is a proceeding lawfully 
brfoTc Court — High Court not to invest itseh" 
v.ithjurisdiction not conferred bylaw .. ri6 

S. 1 15 — Order of losver Court based on 

vfTong construction of a section — If open to 
revision .. 212 


S. 115 — RcvTsional jurisdiction tmder — 

When can be invoked — Erroneous decision on a 
question of law by subordinate Court — Having 
no relation to questions of jurisdiction of that 
Court — Cannot be corrected under S. 1 1 5. i 

COMPANIES ACrr (I OF 1956), S. 155 and 
Regn. 16 of Tabic 'A', Sch. I — Notice of intend- 
ed forfeiture of shares for non-payment of share 
calls — Requisites of — Non-occipital of a definite 
sum as accrued expenses — Defective and invalid 
—Forfeiture liable to be set aside — Order for 
rectification of share register, proper . . 86 

CONSTITUTION OF IhiDIA (1950), Arts. 
14. 15 and 16 — Selection to pubhc employment 
— State Service Commission — ^Equality of oppor- 
tunity . . 470 

— Art. 16 (4) — ^Provision for the reservation 

of appointment or posts in favour of any back- 
ward class or Citizens — Carry forward rule of 
unfilled vacancies in the Government instructions 
of a year — Substitution of the rules by rules made 
in subsequent year — Nesv rules declared uncon- 
stitutional by Court— Efiect is not revival of the 
prior rules ‘ • • 

^Entry No. 67 of List I, Entry No. 12 of 

List II and Entry No. 40 of List III of Schedule 
VII — Travancorc Ancient Monuments Preser- 
vation Regulation (I of 1112-M.E.) (1936) 
Purchase of property from the Maharaja — 
Palace wall — Declaration by notification under 
the State Law that wall to be a protected monu- 
ment — Validity of notification — State Law, if 
impliedly repealed by the Part B States fLaws) 
Act of igji — Ancient monuments — ^Power of 
Parliament to enact law only if it was declared to 
be of national importance — Extension of Central 
Act — Only to matters wuthin the competence of 
Parliament . . go 

.\rt. 133, CIs. (a) and (4) — ^Appeal in 

civil matter from the judgment of the High Court 
to Supreme Court — ^Pecuniary value — Amount or 
value of the subject-matter in the Court ot first 
instance and “ still indisputc ” falls under Cl. 
(0) — Claim or qucsU'on respecting property of the 
requisite pecuniary value in addition to or otlier 
than the subject-matter of the dispute falls under 
Cl. (4) — Claim to money (less than Rs. 20,000) 
alleged to be due from an agent for price of pro- 
perty belonging to principal sold by agent — No 
claim or question respecting property sold involv- 
ed directly or indirectly — ^No lease to appeal 

88 

.‘Vrl, 134 (i) (c ) — Certificate _ under — 

V.hcn Can be granted — ^Reference 10 third Judge 
under S. 429 of Criminal P.C. on different cf 
opinion of two Judges of High Court — ^Duty of 
third Judge — Chnission to discuss in detail the 
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point of difference — ^If a ground for granting^ 
certificate . . 287 

^Art. 136 — ^Administrative tribimals sub- 
ject to Special Appeal Jurisdiction — ^Duty to give- 
reasons for the orders .. 204. 

Art. 136 — ^Appeal by Special Leave — 

Interference by Supreme Court with concurrent 
findings of fact — ^Practice — Objection regarding 
admissibility' of documents — Cannot be raised for 
first time before Supreme Court . . 753 

Art. 136 (i) — “Tribunal” — ^Meaning oT 

— Test — ^State of Punjab exercising appellate 
! jurisdiction under R. 6 (6) of Punjab Welfare 
Officers Recruitment and Conditions of Seivice 
Rules, 1952 — If “ tribunal ” — ^Appeal to Supreme- 
Court under Art. 136 (i) from decision under 
R. 6 (6) — Competency — R. 6 (6) when can be 
invoked . . 786 

Art. 136 — New plea regarding jurisdiction: 

not depending on facts — Right to raise for the- 
first time before the Supreme Court . . 304 

Art. 31 1 (2) — Applicability — Right to an 

opportunity to shosv cause against proposed re- 
moval from service — If can defeated by relying’ 
on Jodhpur Service Regulations, Regn, 13 pro- 
viding that individual who remains absent with- 
out permission for one month or longer will be 
considered to have sacrificed his appointment — 
Need to give opportunity to sho\v cause against 
proposed act on 73n 

CRIMINAL P.C. (V OF 1898), Ss. 256 {2) and 
342 — ^Written statement filed by accused — If can 
be ignored .. 753; 

S. 417 (3) — Appeal against acquittal — 

Power of High Court to set asif'e acquittal and 
order re-trial — Trial Court committing charge 
lor serious offence (disclosed by es’idcfice) which 
would be bej-ond its jurisdiction and acquitting 
on lesser charges within jurisdiction — ^Power to 
order retrial . . 225 

^Ss. 428 and 417 {3)— Appeal against 

acquittal — ^High Court if can order taking oF 
fresh evidence , . 

CRIMINAL TRIAL — Offence of murder — 
Sentence of death — Reduction of by Supreme 
Court — ^IVhen permissible .. 287 

Sentence _ — Defamatory comments — 

Made with ulterior motives and without justifi- 
cation — Deterrent sentence called for . . 294 

DEED — Construction — ^Document styled release- 
deed — WTicn can operate as an assignment 138 

Construction — Mining lease — Provi 

sion for computation of royalty on the difference 
betsveen the sale price and the cost of carriage 
and freight and such other charges as are- 
usuai’y incurrcdincontcjing end il<s:nc 

to be delivered to the purchasers in terms of sales 
— Export duty and sales tax — If to be treated aj 
'* other charges ” .. 

\ DEFENCE OF INTlIA RULES (1962), R.3C-A 
j (8) — Review after six months for acciuing whe- 
; thcr detention should continue — If quasi-judi- 
*dal and not executive in nature — If sul jeet to 
judicial review — ^Failure to give oppormnity to 
I dctcnuc to show cause against p’-oposfd action — 

, Elf«^ ~ 215 

1 -R- 30 (i) (4)-7-Dctention under of person 

1 (who had been in jail as under-trial prisoner for 
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DEFENCEOFINDIARXJLES(I962)— (Con^rf) ^ 
-thice months) immediately on bis discharge | 
Validity *2* 

30 (i) (J) — Detenu under — If can be , 

prevented from sending manuscripts of a book of , 
purely scientific mterest written by the detenu 
in prison with permission of Government— 
Ckmstitutionof India (1950), Art 358— Effecton 
Tight of detenu to move High Court urtde Art 
226 against order preventing him from sending 
the manuWipU of the book to his wife for puWi 
cajon 

DELHI REKT CONTROL ACT (LIX OF 
1958), S 14 (i), Proviso para (i)— Application 
for eviction on the ground of tenant ass gn ng the 
preinisea without consent of landJordr— Tenant 
(Company) going into liquidation— Evict on 
order — If could be made against the assignee 
186 

S 14 (<) — Applicability — ‘ An acquisition 

by transfer —If includes partition of the co- 

E ^nary property among the coparceners in a 
du fanuly 199 

Ss 14 (11) S7 (2) — Applicability of the 

news Act to pending proceedings under the prior 
Act of 1952 — Suit for eviction of tenant on the 
-tfround of^breach of conditions as to erections to 
leased premises — Removal of such unauthorised 
erections pendmg suit — ^Eviction of tenant if 
still obligatory — ^Existence of power to relieve 
under the prior Act— Clarified and modified 
slightly m me new Act — ^Relief under the new 
Act ayaQable to tenant 83 

DISPLACED PERSONS (COMPENSATION 
and REHABILITATION) RULES. 1955 
R. 10— Special paj-meot of compensation to 
joint umil es— Rtue appLcf to claim m respect of 
agricultural land Sat 

EAST PUNJAB HOLDINGS (CONSOLIDA 
TION AND PREVENTION Of FRACMEN 
TATION) ACT, 1948, 8 42— Order rejecting 
apphcation under— No provis on for rcvicwuudcf 
the statute 727 

EAST PUNJAB HOLDINGS (CONSOLIDA 
TION AND PREVENTION OF FRAGMEN 
TATION) (SECOND AMENDMENT AND 
VALIDATION) ACT (XXVIX OF 1960)— 
R, 16 (1) and (11) of the Rules for reservation 
the oiiUi for the proprietors as well as the non 
proprietors — Punjab Village Common Lands 
(Regulation) Act (I of 19^)4)— Constituttooal vali 
mty— If saved by An. 31 A of the Constitution of 
Inma (19^0) as it stood prior to its amendment 
fay Constitut on (Seventeenth Amendment) Act, 
1984 462 

EAST PUNJAB SALES TAX ACT, 1948 (AS 
IT STOOD IN 1933) Ss 16 and 40— Sales tax 
— Separate assessable legal entity— DissofuUon— 
Pre dissolution turnover — No provision for assess, 
ment after dissolution— Lacuna in the Act- 
Dissolved firm under the Income tax Act — Provs 
Sion — Distinction 665 

ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV OF 1946)— Repila 
tioa and control of trade in foodgrams under — 
Government appointing procuring agents to jin^ 
cure and sell paddy and nee at fUed prices— 
Government raising subsequently the procuring 
and selling price — Difference in new and old 
.selling prices on stocks lying with procuring agesus 


ESSENTIAL SUPPLIES ACT (I946>-(Confd) 
on the day previous to rise in prices— Claim to 
by Government On the ground that procuring 
agents were its agents — ^Tenabil ty-^uit for 
refund of such amounts paid to Government— If 
governed by Art 62 or 120 of Limitation Act 
(IX of 1908) 241 

EVIDENCE ACT (I OF 1872), S 25-Firjt 
information report by accused admitting offence 
— Admissibility in evidence 193 

• — — S 105 — Onus of proof under— How dis- 
charged 753 

EXPENDITURE-TAX ACT, 1957 (CENTRAL 
ACT XXIX OF 1957) Ss 3 (1), 13 18— Expen 
diture tax — Liability of executor — Testator dying 
before commencement of Act— Executor whraer 
liable to submit return 445 

FACTORIES ACT (LXIII OF 1948), Ss 2 (n) 
52 — Managing Agent of a mill— Weekly holiday 
— No adult worker required to work on the fiiit 
day of the week— Contravention— Managing 
Agent as occupier liable— Exemptions from 
the operation of the prohibition— Only to spea 
fied vvorkmen and not generally 266 

~S 49 (2) — Second proviso to R 6 (3) of 

Punjab Welfare OlHcers Recruitment and Condi 
lions of Service Rules framed under— If 
rtrMSt being outside thescopeofS 49(2) 7^^ 

FOREIGN EXaiANGE REGULATION 
ACT (VII OF 1947), S 4 (1) and {3)— Conus 
vention— What consiiruto— Deposit id current 
accounts of branches of a bank in foreign countnes 
—If lending 10 bank and contravention ofS 4 
(•)— Failure to sell unused balance of foreigo 
exchange to an authorised dealer— If contrates* 
non of S 4 (3) fi'o 

— — Ss B (1) and 23 (1) (/<) — Contravention 
— Offenee— Afrni rea — If necessary— NotiCcal on 
under by Reserve Bank dated 8lh Noiember 
1962 giving general permission through trannt 
of Mid — Proviso imposing condiuon that the gold 
(which IS on through transit from a place wh ch u 
outside the territory of India is declared 
in the manifest for transit as same bottom 
cargo “ or transhipment cargo ’ — mjold found on 
passenger in plane at Santa Crus Air Poruon, 
28th November, 1962, without declaration of it 
in manifest — Knowledge of notification— If 
essential for offence (by a person from who left on 
27th November, 1962, passing through India) 
under Foreign INchan^ Regulation Act — Publi 
cation ofNotificatjon in Garctte on 24thNovem 
ber, 1962— If publication sufficient to jmpuW 
knowledge to the Foreigner 
HIGHIVAY— Dedication to the publ c — In 
ference from long user — Inclusion of the side- 
lands of such pathway— Vesting of such public 
pathway in the Municipahty— Rights of Muiuo* 
pality as against the owner of the soil— No right 
in the Muniapaliry to erect permanent structurM 
m the public pathway — ^Not necessary for the 
maintenance or user of pathway— Injunction at 
the instance of the owner of the soil— No decree 
for possession in favour of the owner of the sol 
745 

'HINDU LAW— Caniftarra form of marriage— 
Essential ceremonies — Invocation l^fore fire and 
MptApadi as so essential— Custom— Proof— Gi™ 
kamtt marriage— Touclung of foreheads— Custom, 
not established .. ^9^ 
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HINDU LAW— (Co«/i?.). 

Joint family— Quaere : If can have more 

than one karta • • 494 

HINDU MARRIAGE ACT (XXV OE 1955). 

S. 17, Penal Code (XLV of i860), Ss. 484 and 483 
— Offence to contracting second marriage— 
Second marriage, to be a valid marriage accor^ 
ing to law applicable • • 298 

EAMILT SETTLEMENT— Essentials and eSea 
— ^Family settlement, if alienation or transfer or 
creation of interest in property — Family settle- 
ment in respect of estate under management of 
Court of Wards — ^U.P. Court of Wards Act (IV 
of 1912), S. 37-a — If attracted .. 61 

Income-tax— I nterest on securities — Secu- I 
Cities of a State Government — Securities and 
loans issued by the Hyderabad State— Falls with- 
in the expression — ^Exempt from income-tax 
— Securities, private property of Nizam — Exempt 
from income-tax and super-tax under Government 
notification - - 389 

Rc-asscssment — Notice to issue within one 

year of end of the year in which income escaped 
assessment — Notice of re-assessment essential — 
Assessment by authority having no jurisdiction 
— Notice and assessment, unauthorised — Re- 
assessment only on fresh notice to assessee 

•• 585 

INCOME-TAX ACT (XI OF 1922), Adven- 
ture in the nature of trade — ^To be determined 
on the facts of each case — Objects of incorpora- 
tion of a company profit motive not decisive — 
Assessee-company — Primary activity of nibher 
planters — Large amounts spent on cultivation 
and developing rubber plantations — Sale of 
lands for economic administration — ^Profits of 
sale — Assessability . . 657 

Capital receipt or revenue receipt— Ass<^® 

carrying on business in India with purchasing 
agents in America — Assessee also selling agents of 
another firm in America — Commission payable 
to assessee selling agent — Payment to purchasing 
agents svith the sanction of Exchange Authority 
for purchase of capital goods in asscssce’s business 
— Devaluation of pound sterling — Import restric- 
tions — Consequent remittance of amounts to 
India — Surplus arising on commission in convert- 
ing dollar into rupee currency — ^Sanction of 
Exchange Authority for utilisation of commis- 
sion earned for purchase of capital goods — Nesv 
and independent transaction — Surplus on com- 
mission consequent on devaluation — Capital 
accretion not taxable .. 692 

Depreciation — ^Actually allowed — ^Assessee- 

company incorporated in former Indian State — 
Agreement with the Ruler — ^Exemption from tax 
— Merger — Extension of Indian Income-tax Act 
— IVritten-down value of assets — ^Depreciation 
actually allowed — No notional claim for and 
allotvancc contemplated — Amendment of law — 
Retrospective deeming claim and allowance 
enacted — Ehcct — ^Practice — ^Appeal from refer- 
ence proceedings — ^Pendency — ^Amendment of 
Act — Language of wide amplitude — Law as in 
force to be apph'ed . . 610 

- — Ss. 2 (4-A) (iii), 2 (6-A) (c), Explanalimf 
iz-B, t8 (3-D)' — Dividend-Company in liquida- 
tion — Distribution of surplus on sale of coffee 
etetes and other assets — ^Whether taxable as 
utvidend — Accumulated profats — Whether in- 


INCOME-TAX ACT ( 1922 )— (Confd.). 

elude current profits — Capital gains — -V^cther 
includes profits from sale of land deriving agri- 
cultural income - . 704 - 

Ss. 2 (6-A) (a) and (c) and 35 (10) — 

Assessee-company — AUosvancc of rebate on un- 
distributed profits of prior years — Resolution for 
voluntary winding-np — ^Distribution by liquida- 
tor — Distribution by company — Distribution off 
accumulated profits whether capitalized or not — 
Dividends — Order svithdrasving rebate and de- 
manding tax thereon — Proper — Companies Act 
(I of 1956), Ss. 487 and 497 {5) . . 549 

Ss. 2 (11) and 3 — Previous year — Concept 

of two previous years for the same assessment yeat 
— Repugnant to charging section — ^Application 
for change in previous year — Officer empowered 
I to allow — Length of prerious year — Need not 
necessarily be twelve calendar months — ^Income 
received in such prerious year — ^To be assessed, 
at the rates prescribed under the relevant Finance- 
Act .. 701 

S. 2 (6-C) — Income — Mining lease grant- 
ed by assessee — ^Taxes and assessments to be paid 
by the lessee — Payment by lessee and receipt by 
assessee, of sums for Local Funds Cess as under 
contract — Pa-yment computed at a fraction of 
rents any royalties instead of on land revenue — 
Receipt, income — Claim for refund on the part 
of person making payment — Receipt, neverthe- 
less income — Not a casual or non-recurring one 
— Quantum of Local Fund Cess — Question aris- 
ing in assessment proceedings — Jurisdiction of 
Revenue Authorities to decide — Bombay Local 
Boards Act (VI of 1923) . . 435 

S. 3 — ^Hindu undivided family — Assessee, 

a divided member acquiring properties with the 
help of assets allotted under the partition — 
Assessed in the status of an individual in prior 
years — Conception at the commencement of the 
account year and birth of a son before the end of 
account years — Emergence of a Hindu undivided 
family under the Hindu Law — Not applicable 
under the Act topffect assessment as an individual 

105 

S. 3 — ^Hindu Unffivided family — Hinda 

coparcencry — Distinction Tinder the Act — Hindu 
undivided family^an assessable entity, not the 
Hindu coparcencry — Sole surviving coparcener 
widowed mother and sisters constitute a Hindu 
undivided family assessable as such under the Act 
— Existence of at least two male members not 
required under the Act — ^Hindu law . . 686 

S. 3 — Unregistered firm — Individual part- 
ners thereof — Option to assess either the unregis- 
tered firm or the individual partners thereof — 
Assessment on the individual partner,, on the 
share of profits of firm — Subsequent assessment on 
the same income on the unregistered firm — Not 
sustainable — Exercise of option — Presupposes, 
knowledge of existence of two alternativ'es. 604. 

Ss. 3, 8 third proviso, and 41 — Immunity 

from taxation — Assessee, Nizam of Hyderabad 
— Assessment years 1950-51 and 1951-52 — 
International law — State — Acquiring interna- 
tional personality' — ^Reqmsites — -Tax liability of 
Sovereign in respect of private property— No 
acquisition of international personality by the 
assessee — Government of Merger — ^Privileges — 
' Personal — ^No extension to claim to immunity^ 
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INCX3ME..TAX ACT (1922 )— )• 

from taxation — Extension of Income tax Law to 
State of Hyderabad— Liability under this Act for 
the asscssrnent year — Exemption under previous 
law or International law for the correspcMiding 
penod of previous year — Immaterial for assess 
ments under the Act for the assessment yca^— 
Part B Slates (Taxation Concessions) Order, 

«950 389 

— — — Ss 3, 14 and 34 — Hindu undivided family 
— Acceptance of partition and assessment of 
members thereof— InformaUon of escapement of 
income offamdy and suspecting bona /7(&r of parti 
tion — Notice of reassessment to karta in respect 
of same years — ^Within jurisdiction of Officer — 
Completion of assessment on Hindu un^vided 
family — Adjustments in the indisidual assess 
ments to be made— Option to assess as individual 
— Nosuchoption m the case ofa Hindu undivided 
family — Exercise of option — Presupposes know* 
ledge of existence of two alteratiies 595 

— — — Ss 3, 67 B — Income-tax — Liability ~ 
^Vhen arises— Date of assessment or of previous 
year ’ — Scheme of Income tax Act and Finance 
Act ^12 

8 4 (1) (a) — Income — Place of recapt — 

Payment by cheque — Post office if an agent of 
p^n receiving cheque— Assessee, a non roidcnt 
on business in Indore former Indian 
State— Contract to wpply goods to Government 
of India at New Delhi — Pav-ment of price by 
cheque posted in British India— Implied agree- 
laent to send cheques by post— Post office whe- 
wf agent of assessee— Taxability— Reference— 
Question oflaw— Whether the premts are received 
in taxable territories— Qiieijon whether post 
agent of assessee when the purchaser 
paid by the price by posting cheques in British 
india-^otjon if would be within the scope of 
rerermcc — Revenue contending for the fost time 
in reference— PermissibiLry 630 

® ,4 (3) (0“^atitable trust— Objects 
^de and outside taxable territories— Trust fund 
to be accumulated during Lfetime of settlor— 
rto power inferred on trustees during the life- 
time of settlor to set apart and allocate— Income 
accumulated during lifetime of settlor— Whether 

c. . * 4. 4 A, 14 (2) (r)— Income from former 

btate A^i^ce, resident and ordinarily resident 
in British India, shareholder m an investrocnt 
company— Investment company holding share 
in companies registered m former Indian States 
Income-Receipts by investment 
company ,n Indian State— Receipt of dividend 

^ assessee m Indian State— Merger of State 

Ertensioo of Indian Taxation Law— Concession 
Chxicr— Benefit of concession under— Available 
omy to resident in merged temtones— Not avail 
able to assessecs m Bntisb India— Ass«$ee, 
asscssa^ as withm taxable temtones— Merged 
States (Taxation Concessions) Order, 1940 Ch 
4»6 — ^Taxation Laws (Extension to Merged Stales 
and Amendment) Act (LXVII of i!H9) 440 

(as it stood before 1st April, 1952) Ss ^ 

JO (2) (vi) (b) and 24 — Unabsorbed d^reciatian 
— ^airy forward — Assessee deriving incmne 
from business and dividends— Business income, 
computed ml after allowing depreciation and 
prior losses— Income from dividends — Unabsorb- 
ed depreciapon— Claim to set-off against income 
from dividends— Permissible 413 
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-■-Ss 7, to, 24 — ^Vocation — ^Assessee, a 

treasurer — Appointment by a bank under an 
agreement, for certam branches — No right of 
control by bank in respect of manner of work to 
be done — Remuneration paid to assessee — Assess 
able as income from a vocation and not as salary 
or income from a profession or trade — Right to 
set-off prior loss against current profits available 
481 

— Ss 8, 60 A— Interest on securities — Tax 

free Cochin and Travancore securities— Sum 
expended in realising mterest — Interest payable 
on money borrowed for puipose of investment — 
Whether deductible items in granting rebate for 
income tax 449 

S 10— Capital or Revenue expenditure— 
Royalty under a mining lease— Assessee, lessee 
under a mining lease of limestones — Lease provi- 
ding for yearly pajment of royaltj — Pajment 
sevenue expenditure — Allowable deduction— 
Securing an enduring advantage— Need not 
always be capital expenditure— May release to 
obtaining raw materials— Absence ofa lump-sum 
payment under the lease — ^Yearly payments— 
Eftect 454 

, — S JO— Capital or revenue recerot’— 

Multi agency concern— Termination 01 one 
agency — Restrictive covenant — CompeniatiDn 
paid whether includes consideration for restnebve 
covenant— Basis of apportionment >• 244 
— — S 10— Carrying on business — ^What eon* 

1 stitutes—Assesee. a company — Business in electric 
' bght and power— State taking over only Temaio 
! ing undertaking of assessee — Receipt of moneyi 
I payable under the acquisition and income from 
I investmenta— Only mcotne of assessee m lubse* 

3 sent years— Assessee if earned on business for 
aimuig certain allowance s— Intention of com- 
pany— Onus of proof on assessee— Company not 
I gomg mto hquidatiOR— laabihty to pay outstand- 
I ing— Not conclusive for carrving on businesj 

554 

S JO (2) (vi)— Income tax Rules (igoo)* 
R 33 — Depreciation — Actually allowed — 
Asstt^e-company — Incorporated in former State 
— ^Merger — Till merger assessed as non resident 
under the Indian Act— Assessment of income 
arising or accruing in Bntish India — ^Adoption of 
percentage basis In calculating income arising or 
accruing in the taxable territories— Allowanw of 
only a fraction of amount as depreciation — Com- 
putation of wntten-down value after merger— 
Allowance of fraction of amount as depreciation 
to be the basis bl8 

• S 10 (2) (xv)— Business expenditure— 

. Wealth tax pain by the assessee — Not an allow- 
. able deduction in assessment to income-tax— 

. Business expenditure— To be adjudged on com- 
; meraal ana tradmg prinaples— Direct and ino- 
! mateconnection with business essential 

Ss 10 (5) (J), 60 A— Depreaauon — 

Actuany alJow^ — Assessee company— Incorpo- 
rated m former Indian State — Agreement with 
the Ruler — Exempt from tax — hlerger— Exten- 
sion of Indian Income tax Act— Wntten-down 
value— Computation under the Indian Act— 
Exemption applied and obtained under the 
Indian Act — Depreciation — No notional 
allowance but actual allowance contemplated— 
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Removal of Difficulties Order — ^Not applicable — 
Exemption from tax under the Act and not under 
agreement . . 615 

Ss. 10, 12 and 66 — ^Dividend — ^Assessce- 

company — Investment holding company or in- 
vestment dealing company — Dividend income 
of investment company — Assessable as income 
from other sources and not as business income — 
Memorandum of association — Objects empower- 
ing dealing in shares — Not conclusive in deter- 
mining nature of company . . 457 

Ss. 10 (2) (vi) Proviso (iv), 13 — Balancing 

charge — ^Depreciable assets — Fire insurance — 
Loss by fire — Compensation due from Insurance 
company — ^Mercantile system of accounting — 
Assessability — ^Test for balancing charge — Re- 
ccivability or actual receipt .. 425 

Ss. to (2) (vi-A), 35 (ti) — Development 

rebate — Transfer of asset by company to firm — 
Same persons members of both — No profit ele- 
ment — Sale of machinery svithin ten years period 
— Rectification of original assessment — Add-back 
of rebate already granted — Provision whether 
dliscriminatory — Constitution of India (1950), 
Art, 14 . . 127 

Ss. 10 (2) (xv) and 66 (i) and (2) — Busi- 
ness expenditure — Borrowing on security of fixed 
assets — Stamp, registration fee and law charges 
— Whether capital or revenue expenditure — 
Purpose of loan and manner of utilization, 
■whether relevant — ^Enduring benefit — ^Borrotving 
utilized for capital assets — ^Loan itself, whether 
enduring asset or mere liability . . 108 

S. j8-A (ii) — Advance tax — Payment at 

Lahore before partition of India — ^Amount ad- 
justed in Pakistan assessment — Assessce whether 
■entitled to adjustment in Indian assessment 

.. 709 

Ss. 23 ( 4 ), 26- A, 3O — Registration of firm 

— Cancellation as not genuine — ^Whether apacal- 
nblc — Income-tax Rtiles, 1922, rules 6, 6-A, 6-B 

.. 712 

— S. 25 (3), ( 4 ) — ^Income-tax (Amendment) 

Act VII of 1939 — Succession to business — 
Hindu undivided family business assessed under 
1918 Act — Partition of family — Formation of 
Partnership — ^Partnership dissolved on 31st 
March, 1939 — Business taken over by assessec- 
lirm — Dissolution of asscssc 4 -firm in 1948 — Whe- 
ther asscsscc-firm entitled to relief under Section 
25 ( 3 ) or section 25 ( 4 ) of 1922 Act — Construc- 
tion of deeds — Effective date of commencement 
— ^VVhether includes or excludes day mentioned 
in deed • . O07 

— S. 34 (I) W. (J-A). ( 1 -B) and (4)-Bacfe 

assessment — Finance Act of 1956 — ^Removal of 
bar of limitation of eight years — Notice of back 
assessment in respect of svar years — Remov^ 
of limitation — ^If applicable — Re-assessment in 
respect of war years and other years — Same field 
not occupied — ^Rule of special law excluding 
general lai« not applicable -• 715 

S. 40 — Father assesscssed as an indiv*- 

■dual dying — Governed by Mitaksh.ira law - 
Afinor sons inheriting — Mother also dying sub- 
sequently— Joint property — Appointment of two 
guardians for tlic two sons vvith directions to 


INCOME-TAX ACT ( 1922 )— (Co/itd.). 

keep separate accounts of income and expenses 
— Does not amount to partition — Assessment to 
be as an undivided Hindu family under section 
40 — Guardian and Wards Act (VII of 1890) 

-- 59 = 

S. 44-D — ^Asscssees partners of a firm — 

Transfer of assets by firm to company resident 
abroad— Partners offirm shareholders ofcompany 
— ^Assessability of partners asscssecs on the income 
from assets transferred — Question of transfer not 
material — Emphasis on the consequences floiring 
from transfer — Chargeabilit> — Income in the 
relevant year from assets transferred — Taxability 
of such income of the time of transfer of assets — 
Not contemplated under the Act — Direct or 
indirect control over the income — Constitutes 
power to enjoy income — Bona fide transfer — 
Burden of proof on assessce . . 590 

S. 66 — Reference — Statement of case — 

Documents not mentioned in the order of the 
Tribunal or in the statement of case — Attaching 
such documents to the statement of case — ^High 
Court — Jurisdiction being advisorj', incompetent 
to answer reference on such documents — Practice 

.. 663 

■ Ss. 66 and s6-A — Reference — Question 

of law — High Court — Question with self-evident 
anstver — High Court not bound to call for state- 
ment of case — Firm — Registration — Asscsscc-firm 
— Common partner in assessee-firm and another 
firm — ^Whether a parmer in his individual capa- 
city or not ... 636 

INCOME-TAX ‘ ACT (XLIII OF 1961), 
Chapter XXII-A — Incorporation of scheme 
of annuity deposits — Constitufional validity — 
Provisions if colourable exercise of legislative 
power — If discriminatory' — Constitution of 
India (1950), Article J4, Schedule t;. List i. 
Entries 82 and 97 _ 131 

INDUSTRIAL DISPUTES ACrr(XlVOF 1947) 
Ss. S5-J and 33-C (i) — Applicability — If ousted' 
by section 31 of Amending Act of 1956 ■which in- 
serted (S. 33-C in Act XIV of 1947)— G.P. and 
Berar Industrial Disputes (Settlement) Act, 1947 
if made applicable — Application under S. 33-C 
(i) of Central Act — Competency .. 724 

INTERPRETATION OF STATUTES— Fiscal 
statute — Lacuna — No power in Courts to fill — 
Strict interpretation — Doubt — To be resolved 
in favour of tax-payer .. 665 

Amending Act granting exerdse of posver 

on the basis of conduct prior to amendment — 
Intention to reach back conduct clear — Ko rc- 
trospcctivity given tlicrcby to amending Act 

.. 72 

Omission of'v.-ords used in statute as being 

inconsistent ■with the spirit of the enactment — 
Pcrmissibilit>’ . . 37 

JURISDICTION— Civil Court— Tribunals es- 
tablished under Sales Tax Act — Question of 
vllra vires of a prodsion of the Act — Under the 
"Act” meaning of .. 5^5 

KERAL .4 AGRICTILTURAL INCOME-Ti\X 
ACT, 1950 — .^gria^UuraI income-tax — ^Sur-tax — 
Act imposing levy coming into force after com- 
mencement of assessment year' — No provision for 
rctrospcctivity— Surcharge, whether IcsaaMc for 
assessment year — Taxing Acts — Latv applicable 
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KERALAAGRL ,I T ACT (1950)— (Cbnfrf) 

for assessment— Amendmeolamade after commen* 
cement of assessment year — ^Assessment for the 
year, whether governed by amendment— Kerala 
Surcharge on Taaes Act, J957 (Kerala Act Xl 
of 1957) 683 

KERALA INDUSTRIAL ESTABLISHMENTS 
(NATIONAL AND FESTIVAL HOLIDAYS) ' 
ACT (XLVIl OF J958), Ss 3 and ii— Scope 
and effectors 3 read with S it 338 

KHOJA MOHAMEDANS OF HYDERABAD , 
— Ifgovem^ by Hindu Law 568 

LAND ACQUISITION ACT (I OF 1894), Ss 
6, 40 and 41 — Acquisition of land for Rama 
krisbna Mission — NotiEcation under S 6 atat 
ing that land was needed for public purpose 
namely, for construction of staff quarters hostel 
building andplayground ofRamaanshna Mtssiott 
atthepubhe expense of Ramakrishna Mission— 
Construction of— Acquisition if for public pur 
pose or for company— Government giving consent 
for such acquisition under clause (i) of section 
40 (i) only— Validity of acquisiuon proceeding 
38 


LIMITATION ACT (IX OF 1908), Arts 36 
and j 15— Scope and applicability— PlainufT 
entering mto contract hiring lockers m the 
lafe deposit vault of defendant bank — Manager 
of bank tampering with lockers and com 
inittmg theft of valuables m the course of hu 
emphrymeat— TheCt Cacdicated by breacb ^ 
terms of-contract—Sujt against bank for da mages 
tf governed by Art 36 or 1 15 .. J65 


-....—Arts 62 and lao^eope and applicability 
of Art 62— Suit forrefundoftaxdlegaHycoHec. 
ted — If governed by Art 6a or lao 24* 

PRADESH ACCOMMODATION 
CONTROL ACT (XLI OF 1961), Ss 45 (1) 
and, 15 (3)— Question whether sub-Ietting wai 
liwtul and sub-tenant was after termination of 
mam tenancy enutled to be treated as direci 
tenant — Competency of Civil Court to deade 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX OF 1951;, 
S 6 {17)— Specific endowment— If can consist 
merely ofa uarge on property — Charge on in- 
come of property for specified amount to be spent 
on tfoar&es — Subsequent increase m mceme of 
properties and also cost of performing the chanties 
i — If endowment can be treated as percentage 
total income computed on ratio of income and 
charge at the time of settlement 653 

MALABAR LAW — hfarumakkathayam Tor 
tcad’—Tawad or self acquired property— Pre 
sumption and onus of proof 341 

MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (LXVII OF 
1957), S 17 — Appheabihty 204 

MINERAL CONCESSION RULES (jgGo), 
rule 55 — Orders under — Duty to give reasons 
204 

MOTOR VEHICLES ACT (IV OF 1939). S 
130 (t) (d), (5)— Cognizance of offence nottpeo 
fed in Part A of Fifth Schedule — Summons to 
accused either to appear in person or to plead 
guilty by registered letter and remit the tine— 
Discretionary power to follow cither of the two 
procedures ZOi 

MUNICIPALITY— Elecuon of President— Rc 
solutioo that the tetm of the office of the Pre 
sdeni shall be the residue of the tenn of office of 
the Municipality ' — hlabarasbtra Municipsliues 
(Postponement of General Ekeunna Fending 
UniCution of Municipal Laws) Act (1964), S 3— 
Extension by section of hfe of Muniapah^ exis- 
ting under Bombay Municipal Boroughs Act 
(XVlIi of 1995)— tlfect — If term of office to 
cohtiaue uU period extendi^ by Maharashtra 
Act 676 

MYSORE ACT (XIV OF 1962), S 14— Mysore 
High Court- Jurisdicuon to entertain a passing 
off action under the Trade and Merchandise 
Mails Act (XLlll of J958)— Not invested with 
the original jurisdiction by statute or consutution 


N^RAS AGRICULTURAL INCOME-TAX 
ACT (V OF 1935), S 3— Coffee Market 
Expansion Act (VII of 1922), Ss 17 3= 

Md 34— Coffee dcLvered by a planter to the 
Coflee Board— Price received in subsequent 
years of account— Income, when arises— Mer- 
cantile and cash systems of keeping accounts 
effect on— Dehvery to Coffee Board prior to 
lit April, 19,4— Income not liable to tax 
- 122 

MADRAS GENERAL SALES TAX ACT (IX 
07 1939), Ss 2 (A) {» i) and 18 A— Worts ^ 
tract bale turnover — ^Ijatiil ty to Sales tax— 
Ultra vtres of Madras Legislature— Suit for refund 
in civil Court — Limitation — Starung point— 
Limitation Act (IX of 1908), Art g^Madras 
General Sales Tax (Turnover and Assessment) 
Rules, 1939. rule 4 (3) . 515 

MADRAS CENTRAL SALES TAX (TURN 
OVER AND ASSESSMENT) RULES 1939 rule 
0) (i) — Sales tax — Assessec dealerin lotacto— 
^chase of raw tobacco— Conversion into chew 
tobacco — Sale of chewmg tobacco in small 
ts — Gross turnover— Excise duty paid on 
haccoif deductible .. 627 


MYSORE PUBLIC SERVICE COMMISSION 
(FUNCTIONS) RULES, R. 4 (3). Toot note— 
Appheants for pubhc employment referred to 
C^mission by Covernment— Intended to cov- 
er cases of exceptional merit— Not intended to 
byyiaa merit • 470 

NTGOTIABLE INTTRUMENT— Amount due 
to plaintiff on business dealings vath defendant— 
— Payment by cheque drawn by third party m 
favour of the defendant, endorsed over to plam 
tiff by defendant— Collecting bank of plaintiff 
accepting a draft for the amount— Failure of the 
collecting bank to present the draft for payment — 
Bank issuing the draft going into hquidauonlater 
—Suit for the amount— Acceptance of plaintiff 
ofthecheque a conditional payment — Lacheson 
the part of plamtiff in failure to present draft— 
Prejudice to defendant— -Origmal debt stood dn- 
ebarged by cheque 

ORISSA AGRICULTURAL INCOME-TAX 
ACT OF 1947 S io,ClaoscB of the Schedule 
and Explanation— Agricultural income— Hindu 
Undividedfariiily — DefnUon of brother— Includ 
ed son and son of a son of a brother— Sons of 
two deceased brothers — Constitute undmded 
family of brothers only -• 4** 
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ORISSA MONEY-LENDERS ACT (III OF 
* 939 )» S. 8 and Rules framed under the 
Act — ^Maximum capital mentioned in applica- 
tion for registration of money-lender and the 
Certificate' — Loan in excess of suci capital — If 
renders registration void and loan irrecoverable 

645 

ORISSA SALES TAX ACT (XIV OF 
Contract for sale of goods and contract for work 
and labour — Distinction and tests — Contract for 
bus body building — Nature of . . go 

PENAL CODE (XLV OF i860), Ss. 34, 35, 38, 
299 and 300 — Scope, content and applicability 
of Ss. 299 and 300 — Culpable homicide when 
turns into murder — Scope of Ss. 34, 35 and 38 — 
Clause Thirdly of S. 300 read with S. 34 — ^V\Tien 
attracted .. lyo 

Ss. 52 and 449, Exception g — Ingredient 

of Exception 9 to S. 499 — Good faith — ^Meaning 
and requirements of — Onus of proof on accused 
pleading Exception — Nature and extent of. 753 

S. 201 — Offence under — Ingredients — 

Measure of punishment — Determination of — 
Relevant faetors . , 233 

Ss. 302 read with J49 — Comiction for 

offences under — Charges under Ss. 147 and 148 
— If essential .. ly 

Ss. 304-A, 285 — Rash and negligent act — 

Death caused — \Miere constitutes offence un- 
der S. 304-A — ^Licence to manufacture paints 
by wet process — Genera! and special condition 
relating to using fire and storage of combustible 
material — Conversion to manufacturing paint 
by heat process'in violation of conditions — Act to 
employer in pouring turpentine into barrel of 
bitumen not reduced to prescribed temperature 
svithout stirring the mixture — Mixture frothing 
overflosving setting fire to combustible material 
causing death of-workmen — Manager, if liable 
to be convicted under S. 304-A .. t6o 

Ss. 494 and 109-7-Chargc of bigamy — 

Proof of impugned marriage — Essentials.’. 21 

Ss. 499, Explanation 2 and 500 — Article in 

the press imputing corruption in the prosecuting 
staff of the State — Defamatoiy — Sanction by 
Government to prosecute for remarks against the 
prosecuting staff of the State — Confining the 
complaint to the offence in regard to prosecuting 
staff at a particular place in the State — ^Nofa 
vitiating factor — Prosecuting staff at a particular 
place — Identifiable group of persons — May be 
the subject of defamation — ^Duty of the press — 
Need to . avoid reckless comments . . ■ 294 

PRACTICE — High Court — Case stated — ^Tribu- 
nals findings of fact — Unchallengeable, save 
when specific question is raised in reference 

. . , 108 

Judgment of High Court in appeal before 

Supreme Court — Omission of an argument ad- 
dressed by Counsel before the High Court in its 
Judgment — ^Allegation not ordinarily sustainable 
in Supreme Court — Duty of Counsel.. 72 

Pleadings vague — ^Points argued without 

objections — Objection in Second Appeal, not 
allowed . . 68 

Supreme Court — Reference of question 
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BARIUM CHEMICALS V. COJIPANy LAW BOARD {ShehU /,). 

-I 

the Company Law Committee in their report of 1952 where the Committee have 
noted that the need for a provision for investigation was generally recognized. While 
recognizing thatin somecasestheuseofthepowersofinspection andinvestigationmay 
shake the credit of the company and affect its competitive position the Committee 
observed that sxich a risk “ should not, however, deter us from considering the desi- 
rability of conferring adequate powers on an appropriate authority to investigate 
the affairs of a company W'here such investigation ispiima facie, called for. 
Similar observation are also to be found in the Report of the Company Law 
Committee presented to the British Parhament in June 1962 in regard to a similar 
power of investigation under section 165 (&) of the English Act. In the context of 
the rapid pace at wdiich industrialisation is taking place in the country and com- 
panies are floated with share capital of the size and volume not conceived of only 
a few years ago, chances of misuse of power, maladministration and malpractices 
have considerably increased. A safeguard such as a pow'er of investigation becomes 
not only necessary but also inevitable for the protection of an inci easing number 
of shareholders, creditors and other peisons interested in such large companies. 
Considered from this angle there wmuld be no difficulty in holding that even if the 
provision as to investigation amounts to a restnclions, it is a reasonable restriction, 
especially so t.'hen the power under section 237 (6) as stated earlier can only be 
exercised on an opinion formed on the objective test of the existence of circumstances 
suggesting things set out in clause (6) of section 237. It is not therefore possible to 
uphold the challenge to the clause under cither of these tw'o heads. 

Though the contentions regarding mala fides and the constitutional invaUdity 
of section 237 (b) arc not upheld, the appellants succeed in the other tw o contentions. 
The appeal is allowed and the impugned order is set aside. Since the appellants 
have partly succeeded and partly failed, there wuli be no order as to costs. 

ORDER. 

In accordance with the opinion of the majority the appeal is allowed but there 
will be no order as to costs. 

K.G.S. Appeal allowed. 
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at wiU Mutual — Binding on parties— Power ofcsuicellAtion to be exercised belore 

commencement of nslc 

^Cniainal Procedure Code (V of 1898), section 437— Power to order commitment under 
— When attracted — Expressorderofdisdiarrcbya Magistrate m respect of an 
offence dxclusivelytnable by Court of SessiwB, if rec^ry— ^ercise of power 
under the section is discretionary — Should be exercised juciaally 

section 526 (1) (ti)— Scope— High Courtireompetcjit to transfer case pending 

before a Magistrate for tnal to a Court of Sessions Judge .• 

•—^—section 527 and Cnnunal Law Amendment Act (XLVI of 19o2) sections 6, 7 
andS— Case pending before the Specialjudge under the Act of 1952— Peution in 
Supreme Courtfortiansfct to Coatl of equal jurisdiction under High Court of 

another State— Jurisdiction— No incoraBtejicy between section 527 of Code and 
section 7 (2) of Act of 19o2— Transfer of case— Ground of reasonable apprehension 
of denial of jusuce, essential — General feeling of hostility of persons, in suffiacnt 
—Likely interference with course of justice to be made out — Practice — Question of 
inherent jumdiction— To be tried first before dealing on ments 
Custom— Punjab— Jats m Amritsar Distnci— Customary adoption— Adopted son 
when entitled to collateral succession 

Customs Act (Lll of 1962), sections 2 (341 and 110 (3)— Collector of Customs— If a 
‘proper officer’ within section 110 (3) — DocumenU seized without authority by a 
Customs officer at Nagpur sent to Delhi for translation — Order of seizure of the 
same documents under section 110 (31 by Collector of Customs, Nagpur while they 
were at Delhi beyond his temtonal jurisdiction — Validity 
Customs Act (Lll of 1962), section 103 — Scope — ^‘Secreted’, meaning of— Power of 
seizure under — Nature of— IVhen can be exercised 
Deed— Several deeds fanning part of one transaction executed on the same day^ 
Construction . 

Defence of India (Amendment) Rules (1963), rule I2&-L (2' read with rule 156— Scope 
—If gives power to seize documents 

DefenceofInduiRul«s(1962), rule 30— State Government delegating its powers under— 
Ifincompetent thereafter to a« under rule 30 — Single detentionorder by two 
Mnusiera— Validity— Fresh detenuon order during pendency of hab'os terpus 
proceedtags against an earLer order— If vitiated ^ malice — Satisfacuon as to 
necessityfordetenuon— JiBticubibty . i .. 

DefenceofrndiaRule<(t962},rute30 (I) (M— Scope— Order of detention by District 
Magistrate— Delegation of power to Distnct Magistrate under settiem 40(2) ofthe 
Defence of India Act, without imposition of any conditions — Validity— Disinct 
Magistrate if can order detentien to present pc<tible hami outside the 1 mits of 
( his temtonal junsdicuon— Order of detention of District Magistrate quoting a 
wrong notification as giving him power to detain — Effect— Order of detention under 
rule 30 (1) (4) to prevent acts prejudicial to* public Safety’ and fcpr“mainten 
ance of law and order ' —Legality—” Law and order” if same as ” public order 
Defence of India Rules fl9C3), rules 30 (4) — Detention under— Detention order made 
casually without subjective satisfaction of Auiliorily— Liability to be set aside 
Defence of India Rules (1962), rule 30 (P (4) — Need for detention of a ciUzen Under—' 
Foliucal psociation of die ciUzen and his membership of a particular political 
group— If a relevant consideration 

Election Commission— Posrera— Desirability of legulattos vestmg powers pointed out 
Electricity Act (IX of 1910) (as amended by Act XXXII of 1959), lecUon 6— Scope— 
Electnaty Board for the state exercuing option lo purchase the undertakirg but 
notice to licenses not being in accordance with law— Effect— State Government if 
voted vnth the option under section 6 (2) of the amended Act 
Essential Commodiues Act (X of i953),tccixm 7 — Conttaiention of order under section 
3— Ifnu rr«— If essential for offence— Madhja Pradesh Foodgrams Dealers Licens- 
ing Order {1958), section 3 — Person storing grams in excess of permitted quantity m 
fcjnc/Jibeliefthathiaappljcauon for bccncc will be duly granted — Ifguilty of any 
offence .. , ,, 

Evidence Act (I of 1872) sections 24 lo 3ff— Confession— ConCasional soliloquy— 

If direct piece of evidence— IVeight to be attached to sdeh twdence 

-«ction 1 1 5— &toppeI by representation— No estoppel against person who taenvs 

the true state of facts ^ i 

“ ' “ sections 157 and 32 (7)— Scope and aj^icability , 

(d)-Section 64 (2) (d) if Dyer ndes ' 
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Jt'AOES. 


Family settlement Requisites for validity — Registration when essential—Registratlon 
Act (XVI of 1908), section 17 — Applicability . 

Foreign Exchange Regulation Act (\ai of 1947) as amended by Act (XXXIX of 1957). 
sections 23 (I) {a) and 23-D — Contravention of section 23 (1) committed before thO" 
amended Act (XXXIX of 1957) came into force — Adjudication proceedings under 
the amended provisions— Legality— Amended section 23 (1) (a) if contravenes 
Article 20 (1) of the Constitution of India (1950) - . 

Guardians and Wards Act (VIII of 1890), sections 25, 47 and 48— Petition under section 
25 — Order thereon appealable under section 47 — ^Appellate order, finality of — 
Rajasthan Ordinance (XV of 1949), clause 18 . . 

Gwalior War Profits Tax Ordinance, Samvat 2001, as amended by Ordinance, Samvat 
2002, Samvat 2004, rule 3 of Schedule I, E^lanation — War Profits-tax — ^Assessee, 
managing agents of company — Receipt of dividend income on the shares of the com- 
pany — eBusiness of the company, subject to asscssability under tlie Tax Ordinance — 
Dividend — ^Exclusion from taxable income of the assessee under the Explanation 
enacted subsequent to the Ordinance — ^Retrospective application . . 

Hindu Law — ^Brahmin woman whose husband was alive becoming concubine of sudra 
and having children by him — Avaruddl.a Stree entitled to maintenance out of para- 
moms estate for herself and her children — Right to maintenance if destroyed by 
Hindu Adoptions and Maintenance Act (LXXVIII of 1956) coming Into force 
during pendency of appeal against decree giving maintenance . 

Joint family — Hindu brothers — Presumption of joint family — Severance — 

Onus of proof — ^Evidence Act (I of 1872), section 21 — ^Admissions — Admissibility 
in evidence — Failure to confront under section 145 maker of such statement in tvit- 

• ■ ness-box — Effect 

^Religions endosvment — ^Deed dedicating properties to a religious institution 

or deity — Construction — ^Dedication if partial or absolute — ^Determination of — 
Relevant considerations — Reasonable provision for maintenance and residence of 
shebaits and their descendants — If inconsistent with absolute dedication 

Hindu Succession Act (XXX of 1956), sections 14, 15 and 16 — Alienation by Hindu 
female before Hindu Succession Act came into force — Suit for declaration that 
alienation is not binding on reversioners — Maintainability after the coming into 
force of the Hindu Succession Act 

Imports and Exports Control Act (XVIII of 1947) and Imports Control Order (1955) 
— Red-book ofRulcs and Procedure for Import trade control for pcrict’ January — 
June, 1957 — Instructions 71 and 72 — Scope— Approval of Chief Controller 
to division of quota between partners on dissolution — Relates back to date of dis- 
solution — ^Recognition of quota certificates admissible to partners of dissolved firm 
after expiry of licensing period — If ground for refusing licence .. 

Income-tax Act (XI of 1922), sections 3, 4, 6 and 12 — ^Heads of income — Mutually ex- 
clusive — Income assessable under one head — Not to be assessed as falling under the 
residuary head “ other sources ” — ^Nature of income — ^Timc of receipt or manner of 
treatment by assessee — Immaterial — Assessee, Advocate appointed a Judge — ^Adopt- 
ing cash basis of accounting and calendar year — Professional services rendered in 
practice as Advocate — Receipt of professional fees after, discontinuance of profession 
and after the close of the accounting year, of tlic year of discontinuance — Income 
from profession — Not to be assessed under the residuary head as income from “other 
sources”^ — ^Receipt, not taxable 

seetions 16 (2) and 18 (5) — ^Dividend income — ^Assessee, Hindu undivided family, 

otvner of shares — Karta thereof registered holder of the shar« — Income i^essablc 
as thatofHindu undivided family — Dividend income — Principle of grossing up — 
Nothing to do with accrual of income — Accrual to the real owner 

Income-tax Act (XI of 1922), section 23 (5) (a)— Fiim and partner— Registered firm— 
Assessment — Apportionment of income among partners — Income if assessable in 
the hands of the partner or as the real income of some other person — If income of 
another firm — Firm, liable to be assessed — ^Assessee, partner in a registered firm, 
carrying on his individual business — Sub-partcrsl\ip in respect of individual 

business by assessee and his sons — Deed providing for the division of the share of 
profits and losses of the assessee in the registered firm — Sub-partnership-Crcation 
of a superior-title — Divcision of income before it becomes the income of^ the 
assessee — ^A'scssablc as the income of the sub-partnership — Income — Receipt — 
Application or diversion — ^Tests .. , 

section 34 (1) (b) — Ii formation or change of opinion— Question of law — 

Reference to be made 

Indian Administrative Service (Recruitment) Rules, *954, Rule 5 (3) — Distinction in the 
scope of the rule applicable to married women . . ' 

Jralian Railway Establi'bmcnt Code, Volume I, Rides l6og to j6i9 — Scope 
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Industrial Dispute— Cond t ons of aerv ce—poww cf Industrial Tribunal to vary— Un 
mamed ■womtn employed m a particulat dcpattment of employer — Kulc requiring 
their res gnation on marriage—To be abrogated as unjustified 
——Dispute arising out of d scharge ofskorlmen — -Reference to Indusir'“l Tr bunal— 
Absence of domestic enquiry before dunussal as required by Stanwng Orders— 
Effect — Employer if can justify discbaige before the Tribunal— Jurisdiction of 
Tribunal 

■ - . -Employer a bank— Order of transfer of an employee— Act m the sole d scret on 

of the Bank— No interference by Industrial Tribunal unless act don® mma fide— 

Fiadmg of mala fide — To be based on sufT cient and proper evidence 
. - ■ -Prompt on of two employees overlook ng the sen or ty of some others one of them 
the second m order— Pmic plea govtnang tbt ixoson of Tt bunal— A^rd 
directing the superseded persons also to be promoted— E nding of malaflaet 
want of cons derat on on merits and victixnizaiion on no ev dence — Not proper 
——Re nstatement — Compensation in 1 eu of Discharge of employee— Probat on 
alleged by manafement— Work unsatalacioTy during the period of probat on — 
Ao enqu ry as to unsatisfactory woA — Employee alleging mala fldet — Award of 
compcnsatioa by Labour Court— Interference in appeal 
Industrial Disputes Act(5tIV of 1947) — Industrial dispute — Stand ng Orders— Lay-off— 
Provis on for other causes beyond control — Sodden slump m world market and 
consequent financial d fBcult e»~Palls w (h n the scope of Stand ng Order — Re- 
trenchment— Effected prior to enactment of sect on *•> T — Pnne pie of payment of 
tctrenchmcnt compensation equally appbcablc— Quantum of compcnsai on— 
W thm the d scrction of the Tribunal — Nointcrfcrencc by Courts unless v ttated 
by errors of law or legal principles m its detena nat on 
ladustnalDisputes Act (XIV of 194^^ sect on to— Refetence under tequ ring ilccis on 
on the question whether the ^charge of workmen concerned was just fed — 
Scope of reference 

Industrial Employment (Sunding Orders) Act pOC of 1946) as amended by Att 
XXXVI of J95&— Object of— More than one set of Standing Oroen— If can be 
certified under (though Csir and reasonable) 

Indirance — Proposals letten ofaeceptance cover notes and policies nature and nter 
pteUlKin of— <Sovec notes if to aeeomparcyUuen of acceptance— Reference therein 
to cond t on* in pohaes — If effective 

Interpretation of Statutes— Rule aS to mv olab I ty of tested r ghu— Not absolute 
Inteipretation— Statute— Tax Ordinance— Explanat on added by first amendment- 
second amendment — Insert on of a comma be^een words m the explanat on 
and enaebng comma would be deemed to be always thenfrom the date of Tax 
Ordinance — Intent on to render the explanation also retrospective clear 
Iron and Steel (Control) Order (19 j 6) dausc 7— ^Jonsttuci on— Use —If mcludea 
non use —Coni lions of pemut — AppI cat on for permit if can be looked into 
to find out 

judiaal OSceis Protection Act (XVIII of I80O) sect on 1 — Protection afforded to acts 
done in jud cial capacity only — Charge of &te impmonment made against the 
officer — -No formal compla nt lodged — No report made by any po cc officer m 
writing— No plea by the officer that the act was done in hisjudicjal capac ty— Ad 
numon that he had aetrf imder the orders ofthe superior officer— Act was reckJeu 
malicious Concurrent findu^ of Courts below— No protect on under the Act 
Land Acquisition Act (I of 1894) sectons4 5and6 — -'Number of declarations under 
section 6 — If can be isrued success vely in respect of d ffiirenf p cces of lands wilhia 
the local ty specified napotification under section 4 of the Act 
' sections 6 nnd 48 — Scope — Acquis ticn for a public purpose— Not ficat on under 
section 6 after cotnplysng w th sect ons 4 and 5 A — Such notifcaton found 
invalid — Government cancelling inval dnoifcauon an ssu ng fresh notiCcaton 
w thout aga n complying w ih sect ons 4 »nd 5 A— Val d ty 
Letten Patent (Lahore) (as amended in 1928) dauses 10 and ] 1— Delhi Rent Control 
Act (LIX of I9o3) sections 39 and 43 — Deas on of 1 tigle Judge of Punjab Ibgb 
Court m S^ond Appeal under section 39 of Ddbi'Rcnt Control Act— Appeal from 
to D Vision Bench of same Klgb Court under clause 10 of Letters Patent— Compe- 
tency — Section 45 of the Rent Control Act— Elfcct 
Lnrutat on Act (IX of 1908) section 2 (4) Art dcs 142 and l44— Ariide 142 when 
attracted— Suit governed by Article 144 — Computat on of period of Imntatioo— 
Tacking of adverse poueuion of independent trcipasseri — Permiss b hty 
Madias Cult vating Tenants Protection Act (XXV of 19 5) section 6 B — ^Rcvis onal 
jurisdiction of High Court— Rowei to aterfcrc with f nd ng of coHa eral fact — 
Finding (that a person apply ngis not a cul vatu g tenant) and refus ng apphea 
tiOTi— 1/ liable to interference m xevjs on 
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Madras States (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 
2(15), (I6)and3— Madras Estates Land Act (I of 1 908), section 3 (2) (e) — ^Mothira- 
rambcdu village in Madras State — If zatmn estate or under-tenure estate — Notifi- 
cation under section 3 of Act XXVI of 1948 taking over the said estate as zamin 
estate — Validity.. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 62 
(3-a) — ^Application by Commissioners for modifying Scheme imder which the Trus- 
tee tvas tidminbtering the Temple — ^No proof of any of the charges levelled against 
trustee — Appointment of an Executive Officer to be in charge of administration — 
Not warranted — ^Madras Act XXII of 1959 enacted after the suit — ^Plenary powers 
of Commissioner 

sections 62, 93,103 (i) — ^Institution held to be not a Math under the Madras Act 

II of 1927 — ^Finality of the decision — Glaimfor contribution and audit fees on the 
basis that it was a Math — ^Not sustainable imderMadras Act II of 1927 — Injunction 
to restrain It^ of contribution under Act XIX of 1951 — Question cannot be 
entertained in a suit not instituted under section 62 of the Act of 1951 — ^Section 
103 (1) of Act of 1951 — No continuance of levy was alleged under the Act of 1927 
— ^Estoppel — ’Institution is one outside the Act of 1927 — Act of Head of institution 
— ^Not to affect the position of the Institution 

Maharashtra Co-operative Societies Act (XXTV of 1961), sections 23 (3) and 154 — 
Scope of section 154 — ^Finality of order under section 23 (3) whether subject to sec- 
tion 154 — ^Power under section 154 if can be exercised on application by a party 

Math — Expenses of suit by the rightful claimant to Gaddi — Binding on the Math and its 
properties — ^Mortgage by the Mathadhipati to secure payment of such debts — 
Alienation of properties to salvage a part of the property sold under the sale in 
execution of the mortgage decree — ^Legal necessity — Test of .. 

Motor Vehicles Act (IV of 1939), sections 58 and 63 and C.P. and Berar Motor Vehicles 
Rules, 1940, rules 61, 62 and 63 — Scope — ^Inter-regional permits, renewal of— 
Renewal of counter-signatiue for a different region — Authority competent to 
make — Word ‘ may ’ in rule 63 (a) 

section 63 and Central Provinces and Berar Motor Vehicles Rules(1940), Rule 63 

—Scope and effect — Inter-regional permit — Renewal of permit _but_ refusal of 
counter-signature — ^Effect — If Regional Transport Authority having jurisdiction 
over rest of route to give counter-signature 

Mysore Univenity Act (XXIII of 1956), sections 22, 23 and 43 — Powers of Academic 

. Council under — If includes power to make a regulation that no candidate who 

fails four times shall be permitted to continue the Bachelor of Veterinary Science 
Course ‘ . 

Mysore Village Offices Abolition Act (XIV of 1961) — Constitutional validity — ^Act if 
void as colourable legislation 

National Industrial Tribunal (Bank Disputes) Award of June, 1962 (Desai award). Para- 
graph 5.356 — ^Directions contained in as to fitment into Sastry award of work- 
men who entered service before ist January, 1959 — Proper interpretation 

Patiala and East Punjab States Union General Provisions (Administration) Ordinance 
(X"^ of 2005 BKl, sections 13 and 14 (2) — Order of dismissal — When becomes 
effective — ^Person in the employment of Patiala and East Punjab States Union — 
Dismissal in contravention of section 14 (21 — Suit against State challenging the 
dismissal — ^Maintainability .. 

Payment of Wages Act (IV of 1936), sections 2 (vi) (d), 2 (6) — Scope — Wages--Gratuity 
payable to worlonen made under an atrard by Industrial Tribunal — ^Application by 
workmen for recovery of gratuity — ^Application after cmployer-netvspapcr ceas- 
ing publication — ^Amount recoverable under the Act as w-ages-y'Iiistrumcnt’ in 
payable under an ‘instrument’ includes an atvard of industrial adjudication — Gra- 
tuity payable under an award — ^Not amounts to payable under any law or contract . . 

Penal Code (XLV of 1860), section 84 and Evidence Act (I of 1872), section 105— Illus- 
tration (a) — ^Scope — ^Defence of insanity — Onus.. 

Penal Code (XLV of 1860), section 95— -Applicability— “ Harm”— If excludes physical 
injury 

Practice — Single judge considering earlier decision require reconsideration — Proper 
procedure 

Prevention of Corruption Act (II of 1947), section 5 (2) read wdtli section 5 (1) (d) — 
Offence under — ^Proof of payment of money — Presumption under section 4 (I) — 
Onus on person .against whom presumption is dratvn and the prosecution — 
Comparative extent of , . t • • • • • 
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Paoes. 


Prev«iUon of Food Adulteration Act (XXXVII of 1954), *ectwn 2 (xii)-" Sale 
Includes rale to Food Insj^wStbr for rro— of tection 16 (^1) 

fai read with section 7 (ti)~Prosecution for offencw ^der-^ertificA<oofPubhc 
nj^t-If sufficient to his conviction-JOinttnal ofwiiol^lcr of B^bay and «- 
tail Sler of Nasik— Legahty-^nminal Procedure Code-{V of 1898), sections 537^ 
(i) and Scope 

Prevention of Food Adulteration Act (XXXYII of 19y4), section 23-^les framed 
^dcr Appendix B A 1103— Butler miUt— Standard prescribed— If should tonWn/ 
same a-nountsofsohds not fat as curds 

Provincial Insolvency Act (V of 1920) scetions 6 7 “d^S-Tlebfor’t sold in 

«^tionofnoneydectee— Saleseta$ideundcrOrdcr2!, ruleSO ChulProccdore 

! Qjjg Actofinsohcncyif wiped out— If sufficient cause for refusal to adjudicate 

under «ciion 25 , , „ 


Puniab Rcl ef of Indebtedness Act (VII of 1934) sectidi a 5 and 6— Reirospectivily 
sanctioned by section 6— Scope and extent of— Applicability of section 5 to 
‘ pending suits — Pending suit ’ meaning of— If tuchidei pending appeal from 
the suit— Suit irsutuied in Delhi to enforce a morgage — Preliminary decreepassed 

Punjab Reliif of Indebtedness Act extended to DeUitduncg pendency oCapptal 

from such preliminary deefi^— Application before Appellate C^tt for relief under 
sectioft 5 — Mainta nabil ty 


Rajasthan Mmoi Mineral Concession Rules, Rule 36— Auction for grant of royalty 
collection contract — Government if bound to accept highest bid and confirm con 
tract Discreuon of GoTcmmeni to relax the Rules— Rule 59 


Registration Aa (XVI of 1908), section 17— Award- When requires registration 
^——section 17 (i)— Applicability— Karar executed by a partner— His share ih the 
•machine etc ,and business given op and made over to the otherpartner— Recital, 

0 certain Hsmovable property had been giveii iff executant —Fartnenhip Act 
(IXorJ93a}.vction 48 ^ j . I 

Representat on of the People Act (Xblll of 1951), secuon39 {4} and Conduct of Elec | 
t on Rules, rule 4— ^omiaaiLocb paper filed for election to an Assembly seat— Star { 
, symbol reserved for Swatanlra Party entered in the frst mace— The other two 
spaces left blank— Candidate not of Sivantantra Party— If defect of substantial 
character— Rejection of nomination n<5rpr©t>er L ‘ 1 

Representation of tbePecple Act.(XLIII of 1^31) (w amended by A^rt LViII of 1958), 
section 7 (d) — Scope— Effect of amendment made in 1958 — Se 6 ipn as amended if 
embraces only executory contraetr — Contract in contravention of Article 299 of the 
Constitution of India (t9o(^ hnd in fact not raitfii^— If foils wtilun the ambit of 
section 7 (4) 


•——section 192 (2)— Construction and *cope— Question of disqualification— How 
can he raised 

Sale of laid — Ve'ifor’s 1 ab Iity — Warranty of tide— Sale of Family properties \iy 
Hindu fathtr — Indemnity bond indemnifying aga nst krs — In case the share of 
the niinar sodus Set asule ar d you are madb to adstain ony loss —Suit by l 'on to 
set a^ide the sale of his half share decreed— Purchase in Court sale m execution 
of money decree againstsonby vendee s nominee of ylropcrtysodecrcrd — ^Vendees 
possession not disturbed— Measure of damages 
Sa’es Tax Laws Validation Act (VII of J9 j 6) — ScegieVr * | 

%ea Cuitoms Act o1 HOB) section 167 (8I}— Importing of goods against restnc 
tioni under th- Act— Smu^Ied goods passing Out Of the hands- ofth-'aetiial smuggler' 
— ^In pMesjion of persons •unconnected with actual imporH-Liabillfy forconfisca 
tion— Concerned in dealing with prohibited gootb-^^uesaon depends on facts 
of each case— Deal ng mprobibiled goodsundcra prior afrangemeni — Accused 
apprehended in the attempt- Whether ‘concerned ' ’ 

Specife Perfomance— Agreement to sell— Suit for apecific performance— PlamUff 
purchasers readiness and willingncxs to perform hs part- ^ec^SMt^— Mode of 
■pttiot svitii seadvnm ano willingness , 

S'-'*' A-Smfe^.vn P„erfu.e CMc (V 

mmaty deerec—Dcath of respondent— 
^J^rcsentative impleaded in final decree proceedings — Ifsaves appeals from 

Transfer of Act (IV of 1G82), section 5I-Compen«l on for miprovcmcnt.-,. 

Cannot be ckimed by pe^n effecting -rmproiemems on property knowing that he 
has po ngnt to such property r , & 3 

Tnranwrrflxhm Gmcral Site Ta« (An<mtein,t) Act (XU c.! I5s',)-Gc»eral Sate 
Tax Act (XI oflias) sretion 3 (5)— Madras General Sales Tax Act (IX of 1039), 

. section 3 (5)— General Clauses, Act iias.scction^ (e)— On 1st October |ir,57 T C 
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Act XII of tg57 repealing Madras Act IX of 1939 as in force in Malabar District 
and extending Act XI of 1 125 to that area — Assessec, dealer in tobacco, who svas 
residing in Malabar District during part of the assessment year 1957-58 payings 
purchase tax, on purchase of tobacco made by him, under Madras Act before its 
repeal — If acquires a right not to be taxed, during the assessment year 1957-58, 
except tmder the Madras Act even after its repeal 

Travancore-GochinHigh Courts Act (1949) (V of n25-M.E.), sections 20 and 21— Suit 
valued in excess of Rs. 1,000 instituted in District Court when the Act svas in opera- 
tion — Provision that appeal valued in excess of Rs. 1,000 t\/as to be heard by Bench 
of two Judges — Kerala High Court Act (V of 1939) coming into force during pen- 
dency of appeal — ^Appeal if can be heard by single Judge as provided in section 5 
of Act (V of 1959). .. . . 

Tribunals dealing with rights of citizens — It bound to adopt judicial approach 

Transfer of Property Act {IV of 1882), Section 53-A — Applicability .. 

U.P. Court of Wards Act (IV of 1912), sections 37 and 53 — Scope and effect — Sanction 
under section 37 for adoption by ward — ^Adoption in pursuance of — \^alidity of, if 
can be questioned in Civil Court 

U.P. Zamindari Abolition and Land Reforms Act (I of 1951), section 6 (d) and rule 8-A 
of the Rules — Compensation bonds issued by the State Government to the inter- 
mediaries — If should be accepted in payment of agricultural income-tax due from 
them 

U.P. Zamindari Abolition and Land Reforms Act tl of 1951), section 9 — “ Building ” 
— Meaning of — Brick-kiln which is a mere pit without walls or roof — If a “building” 
under section 9 . . . . . . 

Uttar Pradesh (Temporary) Control ofRent and Eviction Act (III of 1947), section 7-F 
— Revisional jurisdiction of State Government — If quasi-judicial — Order made with- 
out hearing opposite parties — If bad as opposed to principles of natural justice . . 

Wealth-tax Act, 1957 (Central Act XX\^II of 1957), section 4 (i) (a) (iii) and Amend- 
ment Act (XL\T of 1964) — ^Net ss-ealth— Computation — Settlement of shares by 
assessec on trust — ^Another charitable trust, beneficiarj’ under the trust for two years 
thereafter minor child of assessee-Charitablc trust beneficiary on the relevant valua- 
tion date — ^Transfer, whether for the benefit of minor child — Benefit, means_ imme- 
diate benefit and not deferred one — Subsequent Amendment Act — Enacting im- 
mediate benefit or deferred benefit — Not a dechratory legislation and inapplicable 
to transfer made before the amendment 

section 17 (b)— Wealth-tax— Reference— Re-assessment — Information or change 

of opinion— Existence of divergent opinion among High Courts— Opestion of law 
arises for reference — Computation of net wealth-contingencies — -Deduction 
allowed for relevant years — Subsequent year — Deduction not allowed— Pendency 
of appeal — Notice of re-assessment for earlier years — Re-assessments completed 
after disallowing deductions 

West Bengal Premises Tenancy Act (XII of 1956), sections 17 and 22 — Deposit before 
Controller tmdcr’scction 22 after filing of suit — If sufficient to bar applicability of 
section 17 (3) .. 

West Bengal Service Rules, Rule 75 (a) modelled or rule 56 (a) of Fundamental Rules 
but having no rule corresponding to rule 56 (d) of the Fundamental Rul(S — Scope — 
Retention in service after superannuation merely for purpose of suspension and de- 
partmental enquiry — ^Propriety 

Words and Phrases — ' In any way concerned ’ — ‘ In any manner dealing with prohibited goods ’ 
— Concerned in ’ — ‘ Veal with ’ . . 

‘ Instrument’ • • 

“ Total income “If not included under any of the preceding heads” 


Use ” — If includes non-use . . 
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DRAFTING THE DELEGATED LEGISLATION 
By 

Brafuna Bharadvaja. 

“The art of draftsmanship consists of a sense of the use of language, together 
with a knowledge of the technical interpretations which are placed by law on 
certain forms of language. A good legislative draft therefore indicates com- 
prehensive knowledge of the subject-matter, relevant previous legislation— statu- 
tbry and case-law, and a clear understanding of the problems to be dealt with by 
the law. A good draft should also be perfect in form. The language should be 
simple, precise, and grammatically correct. The importance of good drafting of 
statutoiy law is evident. In case of delegated legislation it has added significance 
for two simple reasons. Firstly, delegated legislation does not pass through the 
detailed parliamentary procedure, so the opportunity to scrutinize its form and 
contents is few before it goes into operation.* Secondly, delegated legislation 
operates immediately on the people. It is because statutory law is becoming 
more and more of skeleton type and dependent on delegated legislation for its 
operation. 

It is difficult to define precisely a good legislative draft positively. It is how- 
ever easier to define it negatively that it should not suffer from certain infirmities 
such as long and complicated sentence, wrong citation of parent authority, ambi- 
guity, ultra vires, ousting Courts. The following discussion would indicate 
various defects from which delegated legislation sometimes suffer. 

Drafting: 

A careless draft omits citation of the parent authority correct reference to an 
enabling section, and short title to the rules; or it has wrong citation and compli- 
cated sentences. An incorrect reference to the parent authority causes incon- 
venience to the public. It then becomes difficult to trace the rules which are 
referred to in the orders, and also to locate those orders. Thus, for example, 
the S.R.O. 9 of 1957 issued by the Ministry of Defence, the S.R.O. 1400 of 1957, 
and the S.R.O. 431 of 1957 issued by the Ministry of Works Housing and Supply 
have no reference to the rules under which they are issued The Ministry of Com- 
munications has not specifically cited the parent authority in the S.R.Os. 2950 of 
1956, and 2951 of 1956. The same practice is repeated in the S.R.Os. 499, 663, 
664, 665, 735, 794, 799, 800, 874, 878 and 973 aU of 1957. The only explanation 
for such omission is that it has not been the practice to give preambles or cite a 
section of the parent Act.'* 

Another type of careless drafting comes to view when the authorities cite 
wrong references . To render necessaiy the licences for the use of premises with- 
in the Saugor cantonment as stable and cattle sheds built for profit, bye-laws were 
said to be framed under clause 37 of section 282 of the Cantonment Act of 1924. 
But this clause does not authorize the Cantonment Board to levy fees for the issue 
.of licences. Sub-section (4) read with clauses (c) and (d) of sub-section (1) of 
section 210 and clause (16) of section 282 of the Act, of course, give necessary 
authority to the Board for the above matters. 


1. Allen, Law and Orders, p. 1 16. 

2. In India delegated legislation comes into operation immediately after it is published in the 
Gazette. 

3. Also see S.R.Os. section 1713, 1714, 1715, 1716, 1717, 376 and 1325 all of 1857. ' 

4. Committee on Subordinate Legislation (Second Lok Sabha) First Report, para. 74. 
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Usually rules regulations and schemes are issued under a specific section 
their scope being limited by that section But sometimes rules wluch incorporate 
provisions of a parent Act do not give references In such case the action of the 
authorities is quite legal though not alwa^ justifiable In some cases they are 
made under sections more than one For example the Delhi Municipal Corpora 
tion (Drainage) Bye laws of 1959 were framed under sections 242 (1) 481 (1) and 
482 

The Employees Provident Fund Sdieme of 1952* is also said to be framed 
under sect on 5 of the Employees Provident Fund Act of 1952 Section 5 pro 
vides (I) The Central Government may by notification in the Official Gazette 
frame a scheme to be called Employees Provident Fund Scheme for the establish 
raent of provident fund under this Act for employees or for any class of employees 
and specify the establishments or class of establishments to which the said scheme 
shall apply and there shall be established as soon as may be after the frammg of 
the scheme a fund in accordance the provisions of this Act and the scheme (2) A 
scheme framed under sub section (1) may provide that any of its provisions shall 
lake effect either prospectively or retrospectively on such date as may be specified 
m this behalf m the Scheme 

The mam points of the section are that (a) the section does not authorize for 
penal provisions m the Scheme (b) it docs not have any provision for sub 
delegation in it (c) it does not authorize the Commissioner to grant exemption 
from the operation of the Scheme and (d) the class of employees and establish 
meats to which the Scheme applies must be specified in the Scheme itself not 
otherwise 

Para 27 A (1) of the Scheme authorizes the Commissioner for Employees 
Provident Fund to exempt from the operation of all or any of the provisions of 
this Scheme any class of employees to whom the Scheme applies Evidently the 
Commissioner cannot have such power withm the ambit of section 5 (1) of the Act 
But section 17 (1) authorizes a Government to exempt an establishment from the 
operation of all or any of the provisions of a Scheme Under section 17 (2) the 
Scheme also may make provisions for exemption But none of the above men 
tioned provisions of the Act sanction sub delegation of this power by the Central 
Government to the Commissioner It can be exercised by the Central Govern 
ment under section 5 (1) and by an appropriate Government under section 17 

Section 19 of the Act permits the appropnatc Government to sub delegate its 
power But the question is whether under this provision power to grant exemp 
Uon can be given to the Commissioner by the Central Government under para 27 
of the Scheme Section 19 is independent of section 5 and power under 
the former should be exercised separately by an appropriate Govern 
jnenf The CenCrai GovemmenC can only su6 defegafe its power but it is 
not competent to usurp the powers of the Slate Governments to grant exemption 
from the Act and from the scheme Thus two separate notifications are required 
-Kine issuing the Scheme and another sub-dclegating the authority The two 
should not be incorporated into one 

To sum up the Act contemplates that three notifications should be issued the 
first under section 5 the second under section 17 and the third under section 19 
In the pr«cnt case the Central Government has exercised all the three powers 
through one notification under section 5 

There is another way in which confusion can result Para 78 of the Scheme, 
provides that (1) The Central Government may from time to time issue such direc 
tions to State Governments the Central Boanl or any other authority under this 
Act or Scheme as it may consider necessary for the proper implementation of the 


5 Pablished wilhthe Act by thoManag*TofPu1}licaticms Delhi 1959 as rnodihcd unto 31st 
March, 1959 
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Scheme or for the purpose of removing any difficulty which may arise in the 
administration thereof.’ This sub-para, is interesting for two reasons — firstly, 
it is a modified graph version of section 19, and, secondly, it also includes power 
to remove difficulty under that section. 

- Sub-para. (2) of para. 78 further reads that ‘subject to the general control of the 
Central Government the State Government may issue any such direction to the 
Board’. As already noted, section 19 of the Act does not impose any conditions 
on the exercise of power by the State to issue directions; so the sub-para, conflicts 
with the provisions of the Act. 

Ambiguity in Rules: 

Ambiguity in the rules may be caused by the use of vague words and phrases, 
or by omission to mention definite numbers or words, or else by incomprehensibility 
of the rules . According to rule 32 of the Agricultural Produce Rules, if the 
National Co-operative Development and Warehousing Board finds that an insti- 
tution which is not qualified to be a shareholder of the Corporation is by inadvert- 
ance or otherwise a shareholder of the Central Warehousing Corporation, 
it will inform the shareholder that it is not entitled to any dividends. 
Such decision of the Board is ‘final’. Since the action of the Board is not adjudi- 
cator, ordinary legal remedies are not barred; so the word ‘final’ only creates an 
ambiguity in the rules.® 

Similarly, rule 3 of the All India Institute of Medical Sciences Rules of 1958^ 
prescribes the manner of the election of four members from the medical faculties 
of all the Universities under clause (f) of section 4 of the Act. But it also pro- 
vides that such persons may he nominated by the Government; so it gives rise to 
the doubt whether the Government should nominate these persons . It v/as further 
doubted if so, in what cases such persons should be nominated and in what other 
cases they would not be so nominated . But the rule has now heen amended sub- 
stituting ‘may’ for ‘shall’.® A like provision occurs in rule 4 (1) of the Making of 
the Development Councils (Procedural) Rules. It leaves to the Government to 
decide whether the Chairman will be nominated by the Central Government or 
elected by the members, the procedure being indefinite.® 

Similarly, uncertainty exists where a rule provides that the Chairman, or_ a 
member of a board or a committee may resign from his office. Such resignation 
takes effect from the date on which it is accepted by the Central Government.'® 
But no rule binds the Government to accept or even to consider the resignation . 
So, a tendered resignation may be kept pending for an unlimited period, which 
may virtually amount to its non-acceptance. 

Sometimes an omission may cause ambiguity . Rule 3 of the Customs and 
Excise Duties Drawback (Trailers) Rule, for example, refers to certain conditions 
laid down by the provisions of some Acts; but it does not specify the title of those 
Acts.®''^ Sometimes while seeking to amend or correct the rules, the authorities ornit 
to mention the short title of the rules which are to be amended.'® The public, 
therefore, is unable to make any sense out of the amendment. Again, para. 15 (1) 


6. Committee on Subordinate Legislation (Second Lok Sabha) First Report, 110-113. 

■ • 7. G.S.R. 135 of 1958. 

8. G.S.R. 633 of 1958. 

9. Committee of Subordinate Legislation (First I.olc Sabba) Second Report, page 2. 

10. £.(7. Rule 4 of the Life Insurance Corporation Rules, 1956 (S.R.O. 1889-A of ^56) 1 
Rule 7 (3) of the Mines Rules (S.R.0. 1421 of 1956) ; Rule 6 of the National Shipping Board Rules, 
1960 (G.S.R. 1920 of I960). 

ll'. G,S.R. 98 of 1958. Also sec rule 3 of the Customs and Central Excise Duties Drawback 
(Bycj’clcs) Rules, 1958 (G.S.R. 636 of 1958) ; the Customs and Central Excise Duties Drav-back 
(Piperzine Syrup) Rules, 1958 (G.S.R. 876 of 1958). ■ 

12. E.G. G.S.R. 1309 of 1959 ; G.S.R. 195 of 1960, G-S-R. 7501 1960 ; and G.S.R. 164 of I960. 
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(c) of the Calcutta Dockworkers (R^ulation of Employment) Scheme of 1956 
requires that persons or firms other than those that ate dwmed to have been 
tered under item (b) ‘shall not be registered as stevedores unless the Board considers 
it to be expedient and necessary to do so and that m no case shall a person or n^ 
be registered until he or it has been licensed m that behalf by the 
Port Authonty In this rule it is not clear what constitutes the Port 
Aulhonty because the Scheme has nowhere defined it Similarly the Working 
Journalists Wage Board Rules of 1956 do not specify who will consti 
tute the Wage Board because section 8 of the Working Journalists 
(Conditions of Service) and Mtscellaneous Provisions Act of 1955 under 
which the rules have been framed allows that the Central Govern 
ment may constitute a Wage Board that the Board shall consist of an equal number 
of persons nominated by the Central Government to represent the employers in 
relation (o a newspaper estabI5hmenf and working journalists and that an mde 
pendent person (appointed by the Central Government) shall be its Chairman 
Thus even when the ru!« and the Act are read together it is not become clear 
what the number of the members of the Board should be 
Rales Causing Hardship 

The rules may cause hardship to the subjects in several such ways as by res 
trictuig the movement of essential commodities by putting an unjustifiable restnc 
tion on fundamental rights by violating the pnnaplts of natural justice by giving 
inadequate notice, by offering a short notice withm which an appeal against 
administrative decision can be made by prescribing no administrative procwure 
or by prescnbmg inadequate defective procedure In some cases the defect is 
UQUitentionai whereas m others it is intentional the rules being made with fuU 
knowledge of facts 

The Bombay Wheat (Movement Cbntrol) Order of 1956 permitted a bona Me 
traveller to carry wheat or wheat products uplo five seers This concession was 
however misused regularly by a number of persons who made frequent trips to 
neighbouring areas outside the limits of Greater Bombay and brought back five 
seers of wheat as part of their luggage Such imported wheat was collected by 
traders and sold at exhorbitant rates By the end of June 1957 the State Govern 
ment detected more than five hundred cases of unauthorized import of wheat In 
view of these facts the Ministry of Food and Agriculture could not think of any other 
alternative than to withdraw the concession by S R O 3589 of 1957 even though 
some genuine consumers had to undergo inainvemence in the process 

Article 19 (1) (f) guarantees nghl to acquire hold and dispose of property 
and Article 19 (1) (g) to practise any profession or carry on any trade or business 
Manufacture of gur (j^g^ry) is also one of the trades occupations etc Under 
section 3 of the Essential Commodities Act of 1955 the Central Government issued 
the Punjab Sugarcane Order'* which prohibits the use of sugarcane by any person 
for the manufacture of gur within a radius of ten miles of any mill manufacturing 
sugar by vaccum pan process in the Punjab The purpose of this Order according to 
the Ministry of Food and Agriculture was to ensure adequate supply of sugarcane 
to the sugar mills m the State because canegrowers preferred manufacture of gur 
to selling sugarcane to the mills Further the canegrowers arc not prevented 
absolutely from using sugarcane for a purpose other than the manufacture of gur 
VIZ., Khandsan rab etc So it does not put an absolute or unreasonable restnc 
tion on the use of sugarcane 

But It is not clear why the Government has prohibited the use of sugarcane 
for the manufacture of gur only The purpose of the Onler gets defeat^ if it 
shall be consumed m purposes other than its supply to the mills The order 

13 SR 0 2315 of 1956 

14. G.S R. 220_of 1959 
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offends the right of gur manufacturers if not of canegrowers. The order is bad, 
because it does not take into account that jaggery is consumed in large quantities 
practically in every home in the countryside. It does not allow the manufacture 
of gur even in small quantities for their own use if they so desire.^® 

Again, para. 5 of the S.R.O. 407 of 1957, issued under the Cantonments Act 
of 1924, imposes octroi on consignment carried by rail to be charged on the actual 
weight of the consignment imported or on the actual weight shown 
in the Railway Receipt whichever is heavier. There is no railway 
station at or in the vicinity of Khas Yol Cantonment to which the S.R.O. 
applies. There is, therefore, no possibility of bringing consignment by rail, and 
so no justification to charge octroi on the weight which is heavier than what is 
actually imported. 

Rule 143 of the Representation of People (Conduct of Elections and Election 
Petitions) Rules of 1956^® allows fourteen days, counted from the date of determina- 
tion of the amount of compensation under section 161 of the Representation of 
People Act of 1951 . Within this period any owner of premises or vehicles who is 
aggrieved by the amount of compensation may make an application for referring 
the matter to arbitration . The Committee on Subordinate Legislation thinks that 
the fourteen days should be calculated from the date on v/hich the person is intimat- 
ed of the amount of compensation, not from the date of its determination.’^ The 
reason is that, owing to the administrative slackness and the time taken in the 
routine, very little time may be left to make further appeal . The plea of the 
Ministry of Law for retaining this provision is that the rule is a reproduction of 
rule 123 of the Rules of 1951 . Since it has not caused any difficulty during the last 
five or six years, the rule may remain as it is’.’® But the good practice established 
by the former rule 123 is not binding on actions under Tule 143. So the Ministry 
has amended the rule according the suggestions made by the Committee.’® 

Inadequate Short Notice 

Sometimes a rule makes a provision that if the required quorum is wanting, the 
meeting on that day may beadjurned. The meeting so adjourned may be called 
again by the presiding officer within a certain time. The G.S.R. 549 of 1959 
substituted rule 20 of the Coffee Rules of 1955. Under the ruler as amended, an 
adjourned meeting may be summoned not later than three days. Such a meeting 
may lawfully transact the business of the original meeting irrespective of the 
quorum . The purpose of adjourning a meeting for want of quorum is to fill it by 
issuing fresh notice of the meeting. The time of three days is certainly too short 
in view of the fact that the members may have to come from distant places and 
find it difficult, and sometimes even impossible to attend an adjourned meeting. 
Due account should, therefore, be taken of the time taken in sending the notice or 
in reaching the place of meeting. 

Similarly, the Calcutta Dock Workers (Regulation of Employment) Scheme 
of 1956 was framed under the Dock Workers (Regulation of Employment) Act of 
1956. A proviso to clause 15 (1) (e) of the Scheme gives discretionary power to 
the Dock Labour Board to dissolve the group of registered employers formed 
tmder the Scheme, if it is satisfied that the employers have failed to comply with 
the conditions prescribed for the formation of such groups. There is no pro- 
vision for appeal against the order or an opportunity for the employers to present 
their case and be heard . According to the Ministry of Labour, ^portunity for 
hearing is not considered necessary in view of the fact that power to dissolve a 

15. The Order ^vas rescinded on 25th May, 1959. Sec also The Committee on Subordinate 
Legislation (Second Lok Sabha) Tenth Report, 5-10. 

Id. S.R.O. 1943 of 1956. 

17. Committee on Subordinate Legislation (Second Lok Sabha) First Report. 

18. Ibid, para. 41. 

19. S.R.0. 4163 of 1957. 
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group of employers is vested in the Dock Labour Board which includes the repre- 
sentatives of employers. Thus the employers have ample opportunity to put 
their views before the Board when a proposal for the dissolution of a group of 
employers is considered. But there is no spedfic mention whether an affect^ 
group particularly will have representation in the Board when a proposal for its 
dissolution is under consideration. 

Omission to lay down Procedure. 

The Coal Mines Regulations of 1957*® are issued under section 57 of the Mines 
Act of 1952 Regulation 11 provides for the constitution of a Board of Mining 
Examinations to grant various certificates under the Regulations. But the Regu- 
lations do not prescribe procedure for the working of 'the Board such as the 
quorum and mode of arriving at a final decision, it being left to have its own bye- 
laws for the purpose. Similarly, rule 23 of the Minerals Conservation and Deve- 
lopment Rules of 1958*^ also does not lay down any procedure to ensure that the 
directives issued by the Director of Indian Bureau of Mines are duly brought to 
the notice of the owner, agent, or manager of a mine who is to carry it out. Mon- 
compliance with a directive makes him liable to punishment with fine or imprison- 
ment or both. 

Cause 18 of the Tea fDlstribution & Export) Control Order of 1957 also con- 
fers wide power on a licensing authority, but omits to provide for procedural safe- 
guard such as the presence of witnesses The clause authorizes the licensing autho- 
rity to enter and search at any time any land, building, premises, vehicles, vessels, 
aircraft, plant or machinery upon or in which it has reason to believe that lea is 
sfonscf, carrfeJ, drsfribuferf or soW m contravention of the provisions of the Order, 
and may seize any tea or product of tea which appears to be stored, carried, distri- 
buted or sold in contravention of the provisions of the Order. Similar powers are 
also conferred by some orders under the Essential Commodities Act of 1955, but 
they ignore such safeguards as provided by the Criminal Procedure Code, for 
example, the presence of witnesses, preparation of inventory of goods seized and 
giving a copy thereof to the person concerned,” 

■V^^enever a licence is terminated, the licencee is given an opportunity to explain 
why his licence should not be cancel!^ But bye-law 9 of the bye-laws for the pro- 
vision of culverts and pavement in Shahajhanpur Cantonment authorizes the Cen- 
tral Government and the Cantonment Board to terminate any time without notice a 
licence to construct culverts or pavements.** •* 

Wde Discretion. ' ~ 

Qause 6 of Appendix IV of the Telegraph Engineering Service (Class D 
RuIk of 1960 empower the Government to fix seniority of the officers by order of 
merit in the corapctilive examination or ‘by any other method in its discretion’. 
Such power, the Government explains, is given to it so that there may not be any 
embarrassment resulting from the introduction of efficiency measures. It would 
be. therefore, dwirable that some guiding principle for the exercise of this power 
were also incorporated in the rules Approval by the Minister of an act of the 
Head of a Department also seems desirable.** Also under rule 10 (I\0 of the 
Agricultural Produce Rules of 1956 the Government can terminate services of an 
employee after three months’ notice without assigning any reason therefor. Wide 
power is also given under clause 3 of the Delhi (Control of Building Operations) 
Regulation, which is likely to cause hardship to those who want to construct a 


20 SR-O 34!9 of 1957. 

21. GSR. 441 of 1958 

22. S1lO< 12S2,19I6and 2258-Aon9S7:73and4JSon9S8:OSR.28SofJ?S8 
and S 0 446 of 1958 

23. SRO 251 of I960. 

24. Committee of Subordinate legislation CSecond Lok Sabha) Tenth Report, 15. 
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building in the controlled areas within the limits of the Delhi Municipal Corpora- 
tion. For it provides that ‘such bye-laws as prescribe any limitation wi thin which 
sanction shall be granted or refused or which prescribe any limitation for the issue 
of a notice or within which any order on any application for the grant of completion 
certificate is to be passed or any other limitation provided therein, shall have no 
effect’. It gives unguided but wide powers, the exercise of which may result in 
holding up sanction, grant of completion certificate, or insurance of notices any 
time without limitation. One might well realize that if application for grant of 
building sanction or a completion certificate is not disposed of in a reasonable 
time, the non-disposal is likely to cause hardship and loss to an owner and also 
impede building and development activity in the city.^ 

Unusual Condition. 

The requirement to disclose to the authorities one’s membership of a firm, 
association, club, theatre, sports society, etc., looks unusual because it affects the 
individual’s free choice to join or leave an association. The proviso to regula- 
tion 18 fl) (a) of the Coal Mines Regulations of 1957^ requires an owner of a coal- 
mine to intimate to the Chief Inspector and the Regional Officer any change in 
the membership of firm or an association of individuals of which he has been a 
member. The regulation is an example of bad drafting, because it fails to con- 
vey the real intention of the Government. In fact, the intention here is not the 
disclosure of a person’s membership to various associations but the disclosure of 
members or a change in the members of a firm.^ 

Can a fee be charged by the authorities for anything done, without the express 
sanction of Parliament? It appears quite reasonable that since a fee is received 
for what has been done or actually spent,' it is not a taxing item which might add 
to the revenues. Hence, it is not necessary to get the express sanction of Parlia- 
ment. On the other hand it is said that the permission to charge fee must exist 
in an Act itself. 

There are cases not only of an unauthorized fee, but also of charging a heavy, 
discriminatory or unjustifiable fec.“ Rule 11 (2) of the Indian Wireless Telegraphj' 
(Commercial Radio Operators, etc.) Rules of 1954 authorizes the Central Gov- 
ernment to levy fee for the issue of duplicate copies of a certificate or licence, but 
it does not mention the rates of fee,® Similarly, section 4 (2) (b) of the Preven- 
tion of Food Adulteration Rules of 1955" leaves it to the Government to specify 
the rate of fee in respect of certificates of analysis of food issued by the Central Food 
Laboratory. 

Retrospective Effect. 

Retrospective effect to rules may or may not be intentional. The following 
is a case of unintentional retrospective effect. The rules for the Port of Cochin 
were published on 2nd February, 1957, but were brought into force from 30th 
January. 1957.® Explaining the retrospection, the Ministry of Transport and 

25. S.R.O. 3063 of 1957. 

1. The Delhi (Control of Building Operations) Act, 19SS has now been replaced by the Dclh' 
Development Act, 1957. 

2. S.R.O. 3419 of 1957. 

3. Committee on Subordinate Legislation (Second Lok Sabha) Fourth Report 13. 

4. Ibid. First Report 13, 72. 131 ; Second Report 59 ; Fourth Report 42 ; Fifth Report 7 ; 
Sixth Report 22. 

5. £.G. rule 26 (a) of the Representation of People (Preparation of Electoral Rolls) Rules ; 
clause 22 of the Fertilizer (Control) Order, 1957 as amended by G.S.R. 358 of 1958. 

6. S.R.O. 793 of 1957. 

7. S.R.O. 2106 of 1955. 

8. S.R.O. 375 of 1957. 
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Communication stated to the Committee on Subordinate Legislation that the rules 
were expected to be published m the Gazette on 26th January, 1957, but as th^ 
were received late by the Press they were published m the following issue of the 
Gazette i e , on 2nd February 1957 In this case the Ministry allowed claims 
for refund of charges or fees collected during the retrospective period » A similar 
case happened with an amendment to the rules rcgardmg warehousing and retaimng 
of goods The S O 2523 of 1958 conlaming the amendment was published on 6th 
December, 1958 but it was given effect from the 1st December, 1956 In this 
case the Mmistry of Railways explained that the notification was intended to bo 
published prior to the date of its effect, but unfortunately there was delay in the 
despatch of the notification to the Press which resulted m its late publication'.” 

Intentional Retrospcctiye Effect, 

The other cases of retrospective efifect are those where an action is intentional 
or for which there is no explanation The S R O 2249 of 1957 containing the 
Customs Duties Drawback (Potassium Citrate) Rules of 1957 were published on 
6th July 1957 but brought into force from 1st July 1957 Similarly, the All 
India Services (Overseas Pay, Passage and Leave Salary) Rules of 1957, were 
given retrospective effect of about seven months The Ministry of Home Affairs 
which issued the rules justified its action on the ground that the ofiicers who 
were likely to be affected were given intimation of the decisions contained in the 
rules by a memorandum dated 12th July 1956 Further, some decisions of the 
Supreme Court also allow retrospective effect in certain cases But accepting the 
Mmistry s explanation the Committee on Subordinate Legislation remarks that 
retrospective effect should not be given to any provisions by the rules unless the 
Act expressly allows it ” 

Agam the Central Government published on 31st August, 1957, a notifica* 
tion contaming the amendments to the Schedule 111 of the Indian Admioistrativs 
Service (Pay) Rules of 1954 ” These amendments were made effective from 4tii 
April 1954 The All India Service Act of 1952 does not authorize retrospection 
to rules On being pomted out by the Committee on Subordinate Legislation, 
the Home Ministry explained that the Indian Administrative (Zadre Schedule of 
Assam had been revised with effect from 4th April 1954 But as the entries in 
Schedule HI A and in B to the Indian Administrative Service (Pay) Rules of 1954 
were to correspond to the enlnes in the I A S Cadre Schedule, they had to be 
revised with effect from the date on which the revised Cadre Schedule had come 
into force In its explanation the Mmistry also mentioned its difficulty in giving 
the amendments effect from a date concurrent with its publication Consulta 
tion With the State Governments and with other Ministries and drafting by the 
Ministry of Law — ^“all this process takes time and where decision to amend anv 
particular rule has to be amved at after consultation to the proper authority, it is 
the practice to issue executive orders and undertake formal amendments later 
Where such formal amendments have (o be given effect to from the dale of the 
executive order or from an earlier date where such date is agreed to by all con 
cemed, the formal amendments are given retrospective effect 


9 Committee on Subordinate Legislation (Second Lok Sabha) Third Report 8 

10 Ibid Sixth Report 19 

11 SR.O 526 of 1957 rule 1 (3) 

12 (Second Lok Sabha) First Report 121 In Afobd Chouse v The Slate of Andhra (mrevaned 
Civil Appeal No 133 of 1950) decided on 29* November 1950 the Supreme Court proceeded 
on the basis tIutwrtain ayUwnoce rules giving rctro^Mctive effect were not objectionable In 
lifusaharv M V Pooli (1956) SCA 259(279) (1956)29 ITR 390 (1955) 2 SCR 1196(11 

^ ^ S C 2^ . iLr ^preme Court upheld rctrS-ve ^^ given to 
an Act by a notification on the ground that the nrcuiratances of the case did not affect the 
prinaple disfaio^ng the retrospective operation of a statute because there was not ouestion 
of affecting vested rights 

13 SR.O 2726 of 1957 

14 (Second Lok Sabha) Second Report 47 
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Ousting Courts fay Rules. 

There are several ways in which the jurisdiction of the Courts may be ousted. 
It may be done by giving finality to administrative decisions, by barring expressly 
any proceedings in Courts, by denying Courts to exercise jurisdiction except on 
a complaint made by the Government, or by giving no .jurisdiction to Courts. 
The use of the word ‘final’ in rule 32 (3) of the Agricultural Produce (Develop- 
ment and Warehousing) Rules of 1956'® is ambiguous. It may mean that the 
decision of the National Co-operative Development and Warehousing Board in 
determining the status of an institution shall be final and there can be no further 
representation to other authorities including a Minister or a Court of law. Rule 6-A 
of the Cinematograph (Censorship) Rules of 1957'® validates the proceedings of the 
Film Censor Board, which reads that ‘no act or proceeding of the Board shall oc 
called in question on the ground merely of the existence of any vacancy in or 
defect in the constitution of the Board’." Similarly, rule 55 of the Mineral Con- 
cession Rules of 1949'® states that no Court shall take cognizance of any offence 
punishable under these rules unless upon a complaint made in writing by the Gov- 
ernment within six months of the date of the commission of an aUeged offence, 
which implies that no cognizance can be taken of an offence after the expiry of sue 
months. Rule 88 of the Delhi Municipal Corporation (Election of Councillors) 
Rules of 1958 denies jurisdiction to a civil Court to question the legality of an 
action or decision taken by a Commissioner, Returning Officer or Presiding 
Officer. 

The Committee on Subordinate Legislation thinks that curtailment of the 
jurisdiction of Courts should not be provided by delegated legislation; which, 
being a substantive provision, should be expressly sanctioned by Parliament. It 
is a fundamental duty of the Courts to see that the law and the rules made there- 
under are followed properly. It is beyond the authority of the rule-makers to 
exclude the jurisdiction of Courts by inserting such provisions in their rules as 
noted above. If this were allowed to happen, there would be limitless trans- 
gression of the rule-making power by the Executive with no check by the Courts 
of law.'® 

Miscellaneous. 

In addition to such irregularities there are others which consist in wide dis- 
cretion,®® sub-delegation®', penal provisions®® and conflict with the parent Act®®. 

Scrutiny of the Draft. 

Necessity for a careful scrutmy of the delegated legislation at the draft stage 
need not be emphasized . Delegated legislation at present is drafted and also 
scrutinized by the Ministry of Law. “It therefore gives rise to the doubt that 
scrutiny by the Ministry may not be satisfactory for the following reason; 


15. S.R.O. 2408 of 1956. 

16. S.R.O. 84 of 1953. 

17. 5'eeflt5:£iru]el5ofthc Working Journalists Wage Board Rules, 1956 (S.R.O.) 1769 of 
1956. 

18. As amended by S.R.O. 1681 of 1951. 

19. Committee on Subordinate Lc^slation (2nd Lok Sabha) Second Report 7. 

20. Clause 6, Appendix 4, the Telegraph Engineering Service (Class I) Rules, I960 (G.S.R* 
64 of I960). 

21. R. 41 of the Coal Mines Conservation & Safety Rules, 1954 (S.R.O. 3146 of 1954) ; rule 
28 (3), 28 (4). Silk Board Rules 1955 (S.R.O. 662 of 1955). 

22. Byc-Iaw 7 (b) of the Bye-laws for Regulating the Grazing of Animals i n the Cantonment 
of Ahmcdabad (S.R.O. 351 of 1957) ; Also S.R.O. 14 of 1956 ; S.R.O. 1436 of 1957. 

23. R. 32 of the Minimum Wages (Central) Rules, 1950, Also S.R.O. 416 of 1952 ; S.R.O- 
1172 of 1953 ; SOl.O. 1681 of 1957. 

S J-— 12 
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Firstly, the scrutiny may be internal or external Internal scrutiny is made by 
the very agent that acts The Ministry of Law for example, drafts the rules and 
therefore, the scrutiny conducted by it may be regarded as internal But such inter 
nal scrutiny though not insignificant is not quite sufficient For it is liable to suffer 
from the vice of expectant attention and consequent oversight that is, while review 
mg. the draftsman may unconsciously overlook or fail to catch a weak point 

Secondly, scrutiny implies that the reviewer has deeper knowledge, saner 
understanding and belter information than the person whose act is reviewed 
When reviewed by the person himself, the scrutiny does not ensure that, m the 
capacity of a reviewer, he is better and more competent than what he was as its 
draftsman 

Thirdly, scrutiny by the Ministry might suffer from the stereotyped vision ol 
purely legal experts It is because lawyers have more or less uniform approach tc 
a problem and do not have the broader sociological outlook to examine whethei 
the policy of the rules is consistent wiih that of the Act, and whether it is desirabli 
at all in public mterest The policy aspect of a delegated legislation is sometimes 
completely ignored by the Ministry of Law 

Fourthly the Ministry of Law is merely an advisory body For if an adminis 
trative department wants to promulgate a certain rule notwithstanding the advia 
of the Ministry of Law it can do so In doing so the latter, of course, bears the 
responsibility 

Fifthly there are several safeguards both ante natal and post natal such as 
consultation, publication and laymg but there is no machinery to enforce them 
In the absence of such machinery it is left to the good will of the departments to 
apply them against themselves In order to be effective, safeguards must be 
enforced by a third party. For how can a person find fault with and expose 
himself to public criticism and thereby invite trouble*^ The rule of introspection 
applies to moral and ethical spheres and not to state affau^ There is therefore, 
need for the supervision of consultation, heanng previous publicity, publication 
and laymg so that these requirements should be observed in substance, and not in* 
form only 

It has sometimes been suggested that m each State there should be a body like 
the Law Commission independent of the Governmental influence, to scrutinize 
delegated legislation In France it may be noted that ConseU d’Etat scrutimzes 
both parliamentary and subordinate legislation at the draft stage It seems desir- 
able to establish some agency other than the Mmistry of Law for this purpose 


24 Ekbotc, Gopal Rao Dele^led Legislalioa and tU Supervision in Andhra Pradesh. 
IndiaD Journal of Public Administration, July, September, 1962. 
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DOCTRINE OF RENVOI IN INDIA 

By, 

S. R. BHANSALI.* 

Ordinarily, when a person has the nationality and domicile of one country, it 
is the law of that countiy which governs matters regarding his title to movable 
and immovable properties, formal and essential validity of wills, divorce and 
legitimacy of children. Thus where_an Englishman obtains the Indian nationality 
and is also domiciled in India, the distribution of his movables and immovables in 
India will take place according to the Indian Succession Act. There is, how- 
ever, a little difficulty when a dispute is brought up in an Indian Court about an 
Indian national, who died in Germany, having obtained domicile of Germany and 
a question arises by the law of which country succession to his movables would be 
governed. Indian law refers to the German law as the law of domicile applicable 
in the case. The question now arises, whether distribution should be made accord- 
ing to German internal law as applied to the distribution of German movables of 
German subjects, domiciled in Germany or whether distribution should be mads 
according to German law in the wider sense, which includes German Private 
International Law? If the reference is to the internal law of Germany, the distri- 
bution will take place according to the German statute of distribution and renvoi 
will not form part of the Indian Private International law. If the reference is to 
the German Private International law, then the following two solutions are appa- 
rent: — - 

(i) The German Private International law will refer back to the Indian law 
as the law of the nationality^ and the Indian Court while accepting this remission 
may decide according to the Indian, statute of distribution. This would be a case 
of simple renvoi or Ruckverweisung; or 

(ii) The Indian judge may don the mantle of his foreign colleague sitting in 
the German Court and decide as a German judge would do. The 
German law would refer to the Indian law as the lav/ of nationality, 
but Indian law would refer back to the German law being the law 
of domicile of the deceased and this reference back will be accepted and German 
internal law appli^, as German accepts renvoi^ . This would be a case of double 
renvoi (Rabel) or total renvoi (Dicey) or foreign Court theory (Cheshire) or 
weiterverweisung . 

The term ‘Renvoi’ literally means remission or reference backwards. The 
doctrine of Renvoi raises one of the most controversial issues in Private Inter- 
national law. If the deceased person was of Pakistan nationality and domiciled 
in Germany and the Indian Court is to decide about succession to movables, then 
again there are two alternatives: 

(i) Indian law refers to the German law as the lex domicilii, German law 
refers to Pakistani law as the law of nationality. The Court may apply Pakistan 
law of distribution and decide. This is renvoi in a wider sense; or 

(ii) Indian law refers to the German law in the sense that Indian judge would 
don the mantle of his foreign colleague sitting in the German Court and decide 
what the German Court would have done in the case. German law refers to the 
Pakistani law which refers back to the German law, because according to Pakis- 


* LL.M. Lecturer in law, University Law CJoilcgc, Jaipur. 

1. German Civil Code declared in Article 27 that ‘ If by the law of a foreign State of which 
law’s arc declared by Article? paragraph 1 (capacity), Article H paragraph 1 (marriage), Article 
15 paragraph 2 (effect of marriage on property) Article 17 paragraph 1 (divorce), or Article 25 
(Succession on death) to bo applicable, the laws of Germany arc to be applied, the latter shall be 
applied. 

2. In France the word ‘ Renvoi ’ in Germany ' Ruehverweisung * in England and U.S.A, 
‘ Remission’ and in Italy the term ‘ Rinvio indeitro’ is used. 
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lam Private International law lex domicilu governs succession to movables ^e 
German Court would apply internal law which would therefore be the law applied 
by the Indian Court 

Thus there are references forwards and backwards unless it stops at one 
point in this endless circle To cut this knot at a point some countnes have 
accepted the doctrine of renvoi and have devised ways of making the reference to 
the internal law of the country at some stage Like Germany, France® accepted 
the reference back theory and applied its internal laws Italy and USA have 
not recognised renvoi as part of their legal system England has not accepted 
the simple or partial renvoi doctrine Though there is no pronouncement by the 
House of Lords the decisions of lower Courts suggest that double renvoi or forei^ 
Court theory is acceptable to England 

The conception of renvoi was developed iti the nineteenth century It had 
precursors in certain decisions by the Parliament of Rouen of 1652 and 1663 
Ihese were discussed by the French jurist Froland who thus became the first author 
on the subject In the nineteenth century the first decisions to apply renvoi 
(though without using the expression and without theoretical consideration) were 
three judgments by English Qiurts (1841 1847 1877)^ and one by a German 
Court in 1861" The discovery of the renvoi problem was due to the violent dis 
cussion which the French Fargo’s case® aroused Thereafter a great number of 
English cases followed though sometimes m dicta Upto 1926 in England remis 
sioQ to English law was accepted and English municipal law was applied without 
considering renvoi further " But from 1926 starting with the decision m In re 
Aimeslev% remission to English law came to signify remission to English Private 
IntecM.UQaa.1 law Thereafter these were many cases in. whu^ Courts 

followed the decision in In re Annesley’ without adding new arguments ® The 
meaning of renvoi has varied In the earlier English cases it simply meant single 
reference to the municipal law of the fourm of a third country After 1926 it 
included a second remission or transmission if this led to the law which the foreign 
Court would have apphed 

In general American law rejects renvoi and accepts the view that the law of a 
country means only the internal law, but allows exceptions in the case of ques 
tions of title to land or the validity of a decree of divorce which are decided m 
accordance with the entire lex situs or the entire lex domtcilu respectively Tn 
these cases both British and American Courts seek to reach whateve*- decision the 
foreign Court would reach to which their own connecting factor refers them • 


3 Forgo 1 coil to clunct 1883 64 

4 Coll er v Rivaz (lS4t) 2 Cut «55 , Frere v Frere (1547) 5 ^Jotes on Cases 593 , Tht Goads 
ofLatTou L.R (1877) 2 PD 94 

5 Published in SeufTers Archiv 14 Ko 107 

6 Three cases in supra no e 4 and LaneunUe v Aneferson (1860) 2 Sw & Tr 24 

7 L R {19'’6) Ch 692 


8 lnreieo«LR.(l930)lCh 377 larCiliJ/w LR {1930)2Ch 259 Collins v All Gen. 
(1931) 145 L.T 551 ReO Knttfe (1940)Ch 124 Kotas MjAa,(I941) PC 4013 ,Rc77;e Duke 
of Wtihngion, L.R. (1947) Ch 506 


9 2«/652(1950)SurrogotesCourtofNewYork Malte, 

of ZieU, 198 M sc 77 96 NYS 2nd 442 (1950) aod Matter of Tallmadge 109 Misc 69S t81 
NYS 336 (1919) , SeeConswold Rensat ■Revusted 5l Harv L-R. 1165 * 

to Ite above first aottd Casa whtre U s nalunal domofc „r New York died w.lh mmovable 
pjyetly in SwilOTland and proceeds ot which were deposited m New York, the Courts observed 
me rights which were created in that land are those which eaisted under the whole law of Ihe situs 
and as would be erforced by those Courts vdudiimtinalty would possess exclusive pidieial jutisdio- 
tion This Court in making a determination of ownership must ascertain the body of local 

law to which/ihe Courts of the suus would refer if the matters were brought before them Such 
being the proper mterpretaUon then this Court must in effect place itself in the posiuon of the 
foreign Court and decide the matter as would that Court in an idenlical case 
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Much has been written on this doctrine by the English and Continental 
writers^®, but still it is not easy to deduce acceptable principles. There are a few 
attempts by Indian scholars'^^, but they have left out study of Indian cases alto- 
gether. In India Courts have followed the rules of English Private International 
law the main reason being that this country had moulded and modelled its laws 
on the principles of English jurisprudence; but after Independence it is neither 
necessary nor desirable to follow the same principles in all cases. The Supreme 
Court has given no decision on this doctrine and there are a very few decisions of 
the lower Courts. In Indian and General Investment Trust Ltd. v. Ramchandra 
Mandaraja Deo'®, Sinha, J., observed: 


“ The Courts in India are now at liberty to lay down their own rules with 
regard to Private International law and in this regard we are in a very happy posi- 
tion since we can adopt the rules laid down in various countries as accord best with 
our sense of justice, equity and good conscience. We can profit by their experience 
and avoid their errors. ” 


The need of the hour is, therefore, to evolve an independent system of Indian 
Private International law and this step should be towards achieving uniform and 
practicable rules in the international sphere. An attempt has, therefore, been 
made in this paper to examine the Indian view point and also to see whether the 
doctrine of renvoi should be accepted by the Indian Courts and what should be 
the general principles governing the doctrine of renvoi in India. 

n 


In a number of cases dealing with contracts, partnership, sale of goods, 
insurance, mortgages and the like the Indian Courts, when referred to the law of a 
foreign country have never had the slightest hesitation in applying the internal 
law of that country. Therefore, generally reference made by an Indian Court 
for the choice of law to a foreign legal system, has been to the internal law and 
not to the Private International law, the only exceptions being the cases concern- 
ing title to movables and immovables, foreign divorces, formal and essential 
validity of wills and legitimacy of children. 

There are various theories put forward by various writers under different 
names. “ The reason for the development of these theories is that the world is 


10. Cheshire, Private International law (5th Ed.) 61 ; Dicey, Conflict of laws, 64-84; Wolff 
Private International law, 2nd Ed. 186-205 ; Graveson, Conflict of laws 56-73 ; Schmitthoff, English 
Conflict of laws, 2nd Ed. 89-97 ; Westlake, Private International law, 5th Ed. 25-42 Bale, Notes on 
the Doctrine of Renvoi (1904) ; Mendelsohn Bartholdy, Renvoi in Modern English law (1937) ; 
Griswold Renvoi Revisited ; 51 Harv. L.R. 1165 ; Falconbridgc, Conflict of lasvs, 2nd Ed. Chapters 
6 to 10. 


11. K.D. Chandi, Renvoi in English Law, Luck Law Journal (1941) ; Paras Diwan, The 
Problem of Characterization and the Doctrine of Renvoi in Private International law, (1954) S.C.3. 
191 at page 230. 

12. A.I.R. 1952 Cat. 508. 

13. Cheshire discussed two theories : "nic Theory of Renvoi and the Foreign Court Theory 
Dicey discussed three theories : The Internal Theory, the Partial Renvoi Tlicory and the 
total Renvoi Tltcory; Lorenzen discussed under two names: The Mutual Disclaimer of Jurisdiction 
Tlieory and the Thcoiy of Renvoi Proper ; Falconbridgc discussed under the three names : Ping Pong 
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guided by two different kinds of principles, accepted or rejected by the differwt 
countries. Countries under the former British Colonial _ ^le and some other 
countries decide cases about distribution of properties, validity of wills or que>- 
tion of divorce and legitimacy on the prindple of lex domicilii, whereas countries 
under the former Italian, French and German colonial rule _ decide accordii^ to 
lex patriae. Had there been uniformity of rules m all countries, there would have 
been no problem like that of renvoi. The Indian law is sovereign over all matters 
occurring within the Indian territory, but from the point of international comity, 
obh'gations and securing a single system of succession. legitimacy, etc. it ^igns 
its ordinary jurisdiction in favour of such country which favours the principle of 
lex patris. The reason for the acceptance of the theory of renvoi is that the 
rules of Private International law are to be understood as not only incorporating 
the rules of internal law of the foreign country but also its rules as to conflict of 
laws. I woOld discuss the doctrine of renvoi under the two following headings: 

(1) Back Reference Theory, and 

(2) Forward Reference Theory 
Back Reference Theory. 


As noted above the problem of renvoi arises only in case of a conflict between 
the rules of Private International law$ of different countries, and some way may be 
found towards general agreement, if the different kinds of conflicts are analysed 
and_ distinguished in relation to the same question If the question before the 
Indian Court is about the distribution of movables of an Indian national who died 
In Germany having obtained the German domicile, the Indian Court would refer 
to German law being the lex domicilii.'^ If the reference to German law means, 
reference to whole of the German law, including the Private International law, 
then the Indian judge would find that according to German law it is to be distri* 
buted according to the law of Nationality of the deceased There is thus a back 
reference to the Indian law. But this back reference to lex patria will not be 
by the Indian Court, because partial renvoi is not acceptable in India “ 
Where the Court of a country, e g , Germany or France which is seised of the 
maltw a^pts the remission and applies its own municipal law, it recogni?es the 
doctnne in its simplat form. This may be best illustrated by the well-known 
Fargo’s case.'* 

^ Fargo, a Bavarian national, domiciled in France, died intestate in France, 
leving movables there. According lo French law the lex patria governed the 
succ^sion to his movables, therefore, a reference was made to the Bavarian law, 
Bavarian law succession to movables was governed by the law of domicile, 
the French .Court accepted the remission and applied French law as the law of 
omicile, which had the effect of firmly establishing renvoi as part of the French 


V'^7' ^^7 and the Vested Right Theory ; Von Bar an Westlake have dis* 

se un er the name ■ Theofy of Desistment or Mutual disclaimer of Jurisdiction Bentwitch 
has accepted only one Theory / e , the Theory of Renroi Proper. 

14 Section 5 of the Indian Snoesston Act, 1925 lays down : 


(0 Su^ion to immovable properly m India of a person deceased shall be regulated h? 
the law of India, wherever such person nuy have had his dominie at the time of his death 

of a Vmon deceased is regulated by the law of the 
country m which such person had hw donuede at the tune of his dealh- 

15. Supra note 14 

16. to Clunef, 1883, 64, 
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In the above case there was a reference from country A to country B and then 
back from B to A. The back reference theory appears in its simplest form. A 
case may occur, however, where the question before the Indian Court might be to ' 
decide about the distribution of movables of a Pakistani national who died in 
Germany having obtained domicile of Germany. The Indian Court would refer 
to German law^ being the lex domicilii. But German law would again refer to 
the lex patriffl, i.e., Pakistani law. But this transmission to lex patriase will not 
be accepted by the Indian Court because partial renvoi is not acceptable in Pakis- 
tan. The Indian Courts for the distribution of movables will take into consi- 
deration the lex domicilii and not the lex patriae. Domicile is not the same as 
nationality. It may happen in many cases that a person owing allegiance to a 
State may have his domicile in that State, but the fact that an individual is a 
national of a country does not necessarily imply that he is having his domicile in 
that country. Thus a subject of France or Italy may have his domicile in India 
and vice-versa . To suppose that for a change of domicile there must be a change 
of national allegiance is to confound the political with the civil status and to destroy 
the distinction between patriam and domicilium. A man may change his domi- 
cile as often as he pleases, but not so his nationality. Execute patriam is beyond' 
his power.*’’ 

.In Private International law relating to status, capacity and rights of individu- 
als, when questions arise as to what law should govern a person whose nationality 
differs from domicile, divergent views have been voiced by jurists. The conflict 
between the application of the law of the country in which a man was bom and 
the law of the country to which he has be taken himself with a view to reside there 
permanently, was there even during the days of Imperial Rome on account of 
various communities having been governed by different laws within the Roman 
Empire, Even after the fall of the Roman Empire and the springing into exist- 
ence of various nations almost independent of one another, on account of the 
loose knitting of the nationals of one country by any one system of law and the 
divergent systems adopted in various divisions of the same country, it became 
necessarj' to apply to a person residing within a particular division, the lav/ of his 
domicile even though he may be hailing from elsewhere. But the tendency for 
a uniform code being designed for regulation of the rights and relations of citizens 
of the same country, in whatever part thereof they may arise, was becoming more 
and more pronounced with the development in the ideas of patriotism and nation- 
hood with the result that when we come to the Code Napolean,_ we find this 
tendency receiving the Stale’s imprimatur leading to nationality being preferred, 
to domicile. The impetus for recognition of nationality as the test for operation 
of civil rights as against domicile was further strengthened by the clarion call of 
the Italian palitical philosopher Mancini who declared "with a cogency of reason- 
ing only equalled by the trenchancy of bis language, that no man residing under 
the protection of one country with its own sysfem of law should be allowed to be 
governed by any other system to whichever country he miy belong. This was 
alright so far as a single State, small in itself, like Italy was concerned. But to 
apply it to a nation like the English which was throwing out its tentacles of impe- 
rial aggrandisement over vast regions of the globe, comprising countries having 
different codes and systems of jurisprudence was in the nature of things incon- 
gruous and absurd. We, therefore, find in England a tendency almost persisting 
from the very beginning to abandon the test of nationality in favour of domicile 
for the regulation of private rights of persons. It may, therefore, now be assert- 
ed that so far as English law and the laws of the countries modelled on English 
jurisprudence arc concerned, domicile is preferred to nationality and one now finds 
the countries of the world almost equally divided as regards the preference for 
the one or the other. So far as India is concerned, mainly modelled and mould- 

17. Vc/ny V. Vdny, (1869) L-R. I Sc. & Div. 441 KL. 



90 


THE SUPREME COURT JOURNAL. 


[1966 


ed as its laws are. on the pattern of En^ish jurisprudence, the test of domicile and 
not of nationality has been adopted to govern the status of persons and their 
rights and rules of succession as regards personality and movables. 

Before proceeding further to discuss the ‘Forward Reference Theory’, a brief 
review of the various theories explained and justified by eminent writers may be 
given . 

The “Theory of Desistment or Mutual disclaimer of Jurisdiction” was first 
propounded by Von Bar and later accepted by Westlake with greater support. 
According to Von Bar, all rules of conflict are in reality those by which one State, 
for the purpose of administering private law, defines its own jurisdiction and the 
jurisdiction of foreign States With this assumption he said. “Due respect for the 
sovereignty of State X should forbid the State Y to ascribe to State X a jurisdic* 
tion which that State X declines.” He presented his thesis at a meeting of the 
Institute of International law. held at Neochelal. in 1900 which may be sum* 
marked as follows’*: 


1 . Every Court shall observe the law of its own country as regards the 
application of foreign laws. 

2. Provided that no express provision to the contrary exists the Court 
shall respect — 

(a) the provision of foreign law which disclaims the right to bind its nation- 
als abroad as regards their personal status, and desires that personal status shall be 
determined by the law of the domicile, or even by the law of the place where the 
act m question occurred. 

^ fb) the decision of two or more fordgn systems of law, provided that it be 
certain that one of them is necessarily competent, which agree in attributing the 
determination of a question to the same system of law. 

Wtttlake^ also accepted this theory He was of the opinion that the differ* 
enw between internal law and Private International law belonged only to the science 
I j f actually exist. Von Bar and Westlake have, therefore, con- 

cluded that where there is a conflict between the law of the forum and law of the 
torcijyi country, the law of the forum shall be applicable. According to them at 
the time of conflict between these two laws, there is a vacuum which has to be filled 
of the forum, and not by any remission or transmission or con- 
V the Court of the foreign country. The theory of Von 

Bar and Westlake is open to the following criticism’*: 


linn Renvoi proper, the theory leads to the applica- 

pSa^P practically all cases in which the rules of 


Privofa T„f— „ I t ••• M'avwaiiy ail cases in whicn tne rules oi 

tas prta S »' ““"'O' 1“ 


s prima facie been adopted and incorporated . 
of dnmWl p°'"' »<. is that a legislator, who adopts the law 

SStv in h? " '"eislator who adopts the law of 

in h.s ?«d,”ry''a„d^Sn° 


b" “bsnni to say that the provisions of the Italiafl 


CiVd Code do not apply to an Englishman domiciled in Italy,'** 

its iuriS!S''ov^? m*"’.,”'”' tit" “orapotency of a Stale to extend 

K?SsuSonfcf,iS, itself and yet their 

ineoiy rests upon the fundamental proposition that due respect for the State X makes 


19 K.D Chandi, 97 
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it improper _ for the State Y, to assign to the State X, a jurisdiction that State X 
declines, as if, it were not a greater offence to deprive the State X, of a jurisdiction 
which it claims, than it would be to assign to it a jurisdiction which it does not 
claim. 

( 4 ) The fundamental error of the theory consists in the assumption that it 
is possible for the State Y to bring its own jurisdiction into perfect accord with 
that of other States, so that there will be no infringement of their jurisdiction. 
But this is impossible and will remain so. as long as States differ as to rules of 
Private International law. Each State is, therefore, obliged to adopt its own 
rules without deferring to those of other States. 

(5) This theory lacks support from a historical point of view. Westlake 

says that there is an inseparable link, between the rules of Private Intemational 
law of a country and its internal or territorial law, so that accord- 

ing to the real intention of the legislator the former must be deem- 
ed to define the limits of the latter’s application . This is not historically 
correct. In most cases no rule of Private International law can be found side by 
side within the rule of Municipal law in statutes meant by the legislator to esta- 
blish the latter. 

The theory of renvoi in the form put up by Von Bar and Westlake is, therefore, 
untenable. 

The theory of renvoi proper has been accepted by Bentwitch. Bentwitch 
accepts renvoi in its remissional sense and not in the wider sense. 

His theory accepts the application of the internal law of the forum wherever there 
is a conflict between the Private Intemational law of the two countries. Bent- 
witch advanced the argument in this manner"'’: 

“The renvoi is in princinle a reference back not to the whole law of the 
foreign country including its different mles of Private International law but simply 
to its internal law. Suppose a case where the lex fori thereinafter called A) 
submits the matter to lex domicilii (hereinafter called B and B refers 

the matter back to A as the law of nationality. A accepts the 

renvoi, and applies its own law . If we regard the first principle, we see that what 
has happened is this. Law is primarily sovereign over all matters occurring with- 
in the territory and so A would ordinarily apply to succession . A, from motives 
of intemational comity and to secure a single system of succession, resigns its ordi- 
nary jurisdiction to B. But B, by reason of its special juristic conceptions, does 
not take advantage of the sacrifice or accept jurisdiction. A’s primary jurisdic- 
tion consequenlty is properly exercised and there is no ground for A to decline 
to accept the renunciation of B, since it thereby puts into operation its funda- 
mental principle of regulating every matter within the territory.” 

The theory is open to following criticism: 

(1) According to above theory the basis of Private International law is 
comity and reciprocity. But this is not correct. Rules of Private Intemational 
law are not based on comity alone. ‘Considerations of justice and of expediency 
have played a very important part in the adoption of specific rules in conflict of 
laws.” 


(2) Secondly the principle of domicile was not accepted by the Anglo- 
American jurisprudence on the basis of reciprocity; had it been so. they would 


20. Bentwitch : Tnc law of Domicile in its relation to Succession and the doctrine of renvoi. 

21. Lorenzen : Selected Articles on Conflict of laws. 

S J— 13 
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have accepted the principle of .nationality, but that would have never suited the 
Anglo-American needs.'** 

Fonvard Reference Theory. 

As has been stated above the doctrine of renvoi implies two notions' the 
Ruchverweisung. i.e . the notion of back reference (or remission of the renvoi tn 
its narrow sense or renvoi proper) and the Weitervervveisung. i e , the notion of 
forward reference (or transmission or double renvoi or renvoi m its wider sense). 
If the question before the Indian Court is to decide about the distribution oi 
movables of an Indian national, who died domicifed in Germany, the Indian Court 
would refer to German law being the lex domicilii. If the Tcference to Ge^an 
law means, reference to whole of the German law including Private International 
law. then the Indian judge would find that German law has referred back to Indian 
law being lex patriae. But since the back reference theory is not acceptable jn 
India, the Indian judge would refer again to the German Jaw being lex domicilh. 
Since German law accepts the remittances**, the Indian judge would don the mantle 
of bis foreign colleague sitting m the German Court and would ^ decide as the 
German Judge would do The Indian Judge would apply the internal law of 
Germany for the distribution of movables, which the German judge would have 
applied. ExperTevidence. must be adduced in the Indian proceedings to show 
what a German judge would in fact do Fn other words, the Indian judge decides 
on evidence of persons skilled in German law and decides as it would if sitting m 
Germany This shows that forward reference theory or renvoi m its wider sense 
IS acceptable to Indian law. 

If in the above illustration the person who died domiciled in Germany was of 
Pafci’stanf nationality, and the Indian Court is to decide the matter, then the Indian 
Court would refer to German law being lex domicilii, but the German Private 
International law would refer it to Pakistan law being lex patrix. But the Pakis- 
tan Private International law would not accept this remittance and would again 
refer to lex domicirii. The German law would accept this remittance. The 
Indian judge would, therefore, don the mantle of his foreign colleague sitting In 
Germany and apply the German internal law. with the help of expert evidence and 
would decide as it would, if sitting in Germany. The second illustration of the 
Indian Succession Act. 1925 favours such a course.®* In this illustration it has 
been laid down that the succession to the movable property of an Englishman 
domiciled m France, but dying in India is rcculated by the French law with refer- 
ence to succession to movable property. There arc three problems which may 
arise in this connection. They are* — 

0) To find out whether the man is domiciled in France, if so, is it the law 
of France or England or India, that is to be applied. 

t Swondly. if it is decided that he fe of French domicile according to the 

English or Indian law. but not according to the French law, can the French law 
be made applicable to succession to the movable property. The question of 
naturalization and allegiance*’ and a claim to the citizenship in one country is not 
inconsistent with the acgufsition of domidle in another country.** 

22 Paras Diwan. 226 

23 Supra note 1. 

24 Section 5 (2)^il!ustration (ii) of Ihe Indian Sutxession Act. 1925, “A an Englishman 
having hts domicile m Prance, dses la India, and leaves property, both movabfe and immovable W 
India The succession to the movable property is regulated by the rules which govern, m France 
the succession to the movable property cf an Ei^liduiiaii dying domiciled m France and the succes- 
sion to the moovable property js regulated by the law of India 

25. Udny V Udny,l.-R. f Sc &DiV 441. 

26. Stanley v. Bernes, 3 Hagg Ecc 373. 
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(iii) Thirdly, if it is decked that he is of French domicile, the question 
remains, which French law is to apply French Municipal law applies foreigner's 
law of nationality for distribution of movables and in this case English. But the 
English law refers back to the French law and the problem arises, will the French 
law accept the reference back? 

The case of Annesely^" is an important decision on some of the problems on 
the second illustration under section 5 (2) of the Indian Succession Act. In that 
case an English Woman was domiciled at the time of her death in France accord- 
ing to the principles of English law, but was domiciled in England in the eyes of 
French law, since she had never obtained the authorisation of the Government 
under Article 13 of the French Civil Code, which was necessary for the acquisi- 
tion of French domicile. Her testamentary dispositions were valid by English 
internal law, but invalid by French internal law, since she had failed to leave two- 
thirds of her property to her children. 

'The question, therefore, was, which law would determine the intrinsic validity 
of the will? The English Private International law referred the matter to French 
law as being the lex domicilii, which in its turn referred by its own rules to English 
law. The French Court, however, found itself referred back by English Private 
International law to French law. The English Court was satisfi^ on the strength 
of the decision in Fargo’s case-®, that the French Court would accept this remission, 
because partial renvoi is recognized in France and would apply French internal 
law. The judgment of Russel, I., throws a flood of light on the question in con- 
troversy and is as follows^® 

“I accordingly decide that the domicile of the testatrix at the time of her 
death was French. French law accordingly applies, but the question remains, 
what French law? According to French municipal law the law applicable to a 
foreigner not legally domiciled in France is the law of that person’s nationalitv. 
and in this case British . But the law of that nationality refers the question back 
to the French law, the law of domicile, and the question arises will the French law 
accept the reference back, or renvoi and apply French municipal law? 

“Upon this question arises acute conflict of expert opinions. Two experts 
took the view that the renvoi would not be accepted but that the French Courts 
would distribute the movables of the testatrix in accordance with EnelLsh muni- 
cipal law. One expert equally strongly took the view that a French Court would 
accept the renvoi and distribute in accordance with French municipal law. I 
must come to the conclusion as best as I can. upon this question of fact, upon the 
evidence after considering and weighing the reasons given by each side in support 
of their respective views. It is a case rather of views expressed by experts as to 
what the French law ought to be than what it fs 

“In these circumstances and after careful consideration of the evidence of 
experts called before me, I have come to the conclusion that I ought to accept the 
view that according to French law the French Courts in administering the mova- 
ble property of a deceased foreigner, who according to the law of his country is 
domiciled in France and whose property must according to that law be appli^ in 
accordance with the law of the country' in which he was domiciled, will apply 
French Municipal law and that even though the deceased had not complied with 
Art. 13 of the Code.” 


27. See supra note 7. 
28 Sec supra note 3. 
29. See supra note 27. 
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Prof. ChesWre is of the opinion that the Court reach^ a wrong inclu- 
sion as to French Private International law because in 1926 the French Courts 
would have applied the English law not because H was the lex patnt^ birt bec^se 
the testatrix had domicile of England in the opinion of the French Courts. This 
may be so, but this does not detract from the authority of the case as a support for 
renvoi. Justice Russel added a dictum, “that speaking for myself I would like to 
reach the same conclusion by a more direct route along which no question of 
renvoi need be considered at all.” But he felt bound by precedent to reach the 
decision by the more devious route involving rcnvo’i.^ 


I would now turn towards the application of doctrine of renvoi in Indian 
Cases on the subject concerning the validity of wills, title to foreign land, title to 
movables and matters concerning marriage or divorce. 


Validity of Wills.*' 

Thei Indian rule is that the formal validity of a will is determined by the lex 
domicilii. If any will is valid by the lex domicilii, the Indian Court would accept 
\ that as valid, though it may not be so by Indian principles. In Ram Lai v. 
Chanan Dass”, a testator died domiciled at Nairobi (Kenya) leaving property in 
Kenya and India. The will was written m Urdu The Supreme Court of Kenya 
granted an application for probate In favour of the petitioner. The grant con- 
tained a copy of the Urdu will and then a translation into English. According 
to the law of that counrty the original will was retained by the Kenya Court. The 
question arose whether the probate granl^ by the Nairobi Court could be accept- 
M in India when the original will was not filed by the petitioner before the Indian 
Court The Court referred to the English practice. The English Court of pro- 
bate would have dispensed with the production of the original will owing to its 
having been cfeposiW in the Nairobi Court. Monroe. J., therefore, accepted in 
this case a copy of the will issuM by the Supreme Court of Nairobi. 

A grant of probate to wills should not be denied on the ground of formal in- 
validity. if the instrument is formally valid according to Private International law 
though not according to the Municipal law of the governing legal system.** 
According to Indain law copy of the will was not valid and on that basis probate 
could not be granted. According to Kenya’s law the original will could not be 
relea^. The Court leferred to English law and held that an English Court 
seized of this matter would have accepted a copy of the will, if it was valid under 
the lex domicilii. Thus the instrument valid acxiording to Private International 
law was held valid by the municipal Court. In this case, though there was no 
clear acceptance .of the prindpfe of renvoi by the Indian Court, since the Court 
bad accepted the decision of the Court of domidle and acted accordingly, there 
was a tac/t acceptance of renvoi in that sense. 


30 See supra note 27. 

31. English cases on the subject are DeBowetal v De Bonneval, (1838) 1 Curt. Ecc. 856 ; 
CoUter\ Ri>fl;,(1841)2Cun. Ecc. 855 '.Frere\ i5’«re,(1847) 5 Notes of cases 593, Bremer y Tree, 
man, (1857), 10 Moore PC 30fi • In the Goods of Ucroir. (1887) 2 P D 94 : M re y4Bw/n>. (1926) 
Ch.692. 

32 A.I R 1938 Lah 349 

33. Section228oftherndianSuccesMonAct,t925einpowersfheCourtwhenawiJIhasbeenpro' 
ved and d^osited in a Court of competent jurisdiction situated beyond the limits of India, and j 
yroperly authenticated copy of the will » produced to grant letters of administration wiib a co,y 
of stKh annexed will section is silent about production of the Copy of the grant of probate. 

34 Cheslure, 127 ; ColUer v Bhaz and Frere v Frtre Supra, note 31 ; Ross V, Ross, (1930) 
1 Ch. 377. 
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A clear acceptance of the doctrine of renvoi is to be seen in Sukumar Banerji 
V. Rajeswari DebP®. In that case a testatrix died domiciled in French territory 
at Chandernagore. According to the will her movable property lying in India 
was to be distributed by ‘B’, who was her brother. Since at the time of m akin g 
the will, ‘A’, the testatrix, was lying sick and was not capable of signing her name 
or giving thumb impression, it was written by the Notaire of French Chander- 
nagore, and subsequently signed by 4 witnesses and the Notaire. Such will was 
valid according to Article 972 and 973 of the Code Napoleon. B filed an appli- 
cation in the Indian Court for the grant of letters of .administration. According 
to the Indian law, a will must be proved and deposited in the foreign Court^®, 
while according to the French law the notary had the function of authenticating 
an act in law, such as the will, and no Judgment is necessary to prove the genuine- 
ness or validity of a document made out by the Notary or for the purpose of being 
executed. Thus according to French law the will is valid, but according to 
Indian law a foreign will neither signed by the testatrix nor proved in the foreign 
Court is not valid. But according to Indian Private International law, which is 
based on the English law^% if the will is valid according to the law of the domicile 
of the testatrix, it is valid by the law of this country. Costello, J., therefore, 
quoted a passage from Bhaurao^v. Lakshmi Bai^*-®®. 

“but where a foreign will has not been so proved, the judge will have him , 
self to take evidence as to the due execution of the will, according to the law of 
the country in which the testator was domiciled, in cases where the property in 
respect of which probate is sought is movable or personal property, and must, if 
necessary, satisfy himself by evidence as to the law relating to the execution of 
wills in force in sucfi country.” 

The evidence given by the expert, i.e., the Notary was that the will was a 
valid will according to the French law and it was not necessary to prove it before 
the Court. 


This case would show that the 'Indian Court referred to the French law being 
lex domicUii for the validity of the wiU. According to French Private Inter- 
national law lex patrise determines the validity of the wiU, but according to the 
Indian law it was not a valid will. The Indian Court, therefore, referred to the 
English law as to what English law would have done in the similar case. The 
English Private International law would have accepted it as v^lid, if it was valid 
under the lex domicilii. The Indian Court, therefore, referred back and with the 
help of French experts applied the French law and held that the will was a valid, 
one. Tlie Court observed: 


“In our opinion, in order that justice may be done in cases, such as the pre- 
sent one, it is necessary and desirable that a reasonable interpretation should be 
given to the expression ‘proved and deposited’ so as to bring the practice in this 
country as far possible into line with the practice obtaining in England. To do 
otherwise would be to create endless difficulties.” 


35. A.I.R. 1939 Cal. 237. 

36. Section 228 of the Indian Succession Act, 1925 ; Sec Supra note 33 also. 

37. Halsbury’s lav.-s of England . Vol. 14, p. 2o2 para 331, " Where a person dies domiciled 
abroad, and it becomes necessary to prove his will upon proof that the testator was domiciled in 
the country, in question, and that cither the foreign Court has adopted his will as a valid testament 
or that his will is valid by the law of that country. 

38-39. I.L,R. (1896) 2 Bom. 610. 
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Although in this case. Costello. J , had not discussed the renvoi doctme and 
had not enquired whether renvoi was part of the French law, it is clear t^t the 
Indian Court decides the nature of foreign law on evidence tendered and m Itos 
case the evidence was that the French Courts would hold the will to be valid by 
applying the national law Theretore, the Judge had no necessity tp ask whether 
renvoi was part of the French law 


The above pnnciple of disposal of movable properties is not applicable in tb- 
case of immovable properties The validity of a will which purports to dispose of 
immovable property m India must be tested by the rul» applicable to the execution 
of wills m India In Bhaurao v Lakshmi Dai’* **, a testator, a Baroda subject exe- 
cuted a will m Baroda about immovable property in British India (Belgaum) 
The petitiorier applied for probate of that foreign will in the Court of the District 
Judge Belgaum The District Judge rejected the application on the ground that 
the will must be first proved by the law of nationality before the Indian Court 
could take any action On appeal the Bombay High Court rejected this con- 
tention of the lower Court and held that the law of British India is apphcable to 
the will Farran, C J , observed that the provision in section 56 of the Probate 
and Admmistration Act, 1881 was general and operated irrespective of the place 
where the will was executed or of the nationality of the testator or of the place of 
domicile. 


Title to Foreign Land.*’ 

The Indian law is that succession to the estate of a person is governed by the 
lex situs in the case of immovables and in the case of movables by the law ot his 
domicile *’ Again the * Courts m India have no junsdiction to determine ques- 
uoas of title m respect of immovable properties m foreign countries or to direct a 
division thereof burtber when such a Court has no jurisdiction to tletermmc 
any matter in controversy such as the question of tale m respect of the foreign 
immovable property it has no jurisdiction to refer it for the determination of the 
arbitrators Hence ‘ the country in which the unmovable property is situated 
has. by the very nature of ifungs a permanent and exclusive physical control over 
It. therefore, it would be a realisuc approach if the talc to such property is deter- 
mined by a reference to the whole of the lex situs i e , including the rules of con- 
flict of Jaws ’ Although in the Private International law succession to immo- 
vable property is to be governed by lex situs, m the case of Hindus migrating from 
one provmcc to another province governed by daferent laws the succession will 
be governed not by, the lex situs, but by the personal law of the party A Hindu 
family, migrating from one part of India to another, is presumed to continue to 
observe the law of the school to which u belongs Thus m Smt. Ram Parbati 
Knmari Debi v Jagiis Caaodar Biaba** ‘A’ of Mitakshara School, died leaving 
two widows nad a half brother One widow claimed the ancestral estates of her 
husband situated m the Jungle Mehals of Midnapur, where Dayabhaga Jaw 
governed the succession The half brother claimed that the Mitakshara law 
would govern thei succession to the estate and under that law he was entitled 
The Widow’s claim was that upon the death of her husband, who like bis ances 
tors had lived under and was governed by the Bengal School of Hmdu law, she 
became entitled to the estate The defendant argued that his ancestors were 


40 EiigIishcas«onthesubjectaie/<r« (J930)ICh ill , In re The Duke of net 

Imgton.UB. (1947)01 506 

41 VishKaruirkm y Abdul Wazid A.IJI. 1963 SC. 1 

42 Naehugipa Chettlar v Suhramanutm (Miliar, (1960) 1 An W R (S C) 101 (I960) I M L J 

(SC) 101 (1960) 1 SCJ 416 • A-IR, 1960 SC 307 

43 Paras Diwan, 230 

44 L-R- (I90J) 29 LA- 82. 
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originally inhabitants of Dharanuggur in the N. W. Provinces, where the Mitak- 
shara_ was in force, that they came from there and took possession of the lands 
now in question, that since then their family ceremonies had been performed 
according to the Mitakshara law. 

The Calcutta High Court held that Mitakshara law governed the succession. 
The High Court observed; 

“Where a- family governed by one law migrates into a country where ano- 
ther law of inheritance is prevalent, the supposition is that they carry their own 
personal law with them, and strong proof is required from the person making the 
assertion that they have abandoned the one and adopted the other. 

The Privy Council agreed with the Calcutta High Court and held that succes- 
sion to immovable property was to be governed by Mitakshara law. and the half 
brother was entitled to the estate in preference to his widows. The Dayabhaga 
law here referred to Mitakshara law of N. W. Provinces. According to Mitak- 
shara law, it governs such cases if the person following such law has not relin- 
quished it. It, therefore, referred back to the whole of the Hindu law. The 
Privy Council, therefore, considered whether the family while remaining in a 
foreign country had relinquished its personal law or not. It noted: 

“When regard is had to the evidence relating to ceremonies at marriages, 
births, and shradhs, it cannot be disputed that there is a strong body of affirma- 
tive evidence in support of the continuance and against the relinquishment of 
Mitakshara in this family. 


Since the person had not relinquished the Mitakshara law, Dayabhaga law 
referred to the Mitakshara law and applied the same. 

Similarly in Balwant Ran v. Baji Rao^®-^’ a Maharashtrian'^Brahmin domicil- 
ed in the Bombay Presidency died in 1868, leaving immovable property in the 
Central Provinces, On his death his daughter succeeded to his property. She 
transferred some portions of the property. On her death her sons sued to set 
aside the alienation, on the ground that she had only a limited estate. According 
to C. P. Law, where the property was situated, she wouId_ have got 
a limited «tate, but under the Bombay law an absolute estate. As noted above 
succession in Hindu law is governed not by le.’i: domicilii or lex situs but by the 
personal law. The Calcutta Court referr^ to the C. P. Hindu law, according 
to which if a family had migrated to that province, but continued to observe ano- 
ther school of Hindu law, succession to immovable properties would be governed 
by that law. The C. P. school, therefore, referred to the Bombay School. On 
evidence it was held that the family continued to observe the Bombay school. 
Lord Dunedin in the Privy Council, therefore, held that the family of her father 
and his ancestors were domiciled in Bombay and there was no renunciation of 
the law of that Province, when he migrated from it and that the daughter took an 
absolute estate under the law of the Bombay Presidency. 

Again in Mailathi Ann! v. Subbaraya Mudaliar*®, a French subject, Hindu by 
religion, left certain immovable properties in French India, leaving a step-daughter 


45. See supra note 44- 

4647. L.R.,47 LA. 213 : 39 M.LJ. 166 ; (1920) I.L.R. 48 Cal. 30 (P.C.) : A.I.R. 1921 P.C. 59. 
48. (1901)*I.L.R. 24 Mad. 650 : 11 M.L.J. 309. 
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and widow. According to French Hindu custom, a widow who had no raaW des 
Sndants could take all his property absolutely as i£ it were rtndhan. The widow 
took the French property. She later on acquired an Indian domicile. Subse- 
uuently when she visited Ftcnch-India. she executed a wdl u^avour of her bro- 
ther ^Afett her death the stepdaughter claimed heiiship The brother claim 
ed a succession certificate on the basis of the will . 


A question arose whether the widow took an absolute estate or only a Iiimt- 
ed estate The immovable property was situated m French territory The 
widow was a French national and Indian doraiale According to Indian Hmdu 
law a widow was allowed only a limited estate Since she was a French naUonal, 
her Indian domicile did not change the character of her estate The Indian Court, 
therefore referred to the French law The evidence of expert witness was taken, 
who proved that by French law, the testatrix on the death of her husband became 
by inhentance absolute owner of his property The Court accepted this and 
applied the French law, by which the widow took an absolute owner The will to 
her brother was, therefore, held valid 


Ordmanly lex domjcilii governs the matter concerning status of parties, but 
for purposes of succession to the immovable properties of Hindus or Moham* 
madans. the personal law governs the matter In the case of Parsis, etc , to whom 
the Indian Succession Act. 1925 is applicable, the lex situs governs succession to 
immovable properties in India In Italan Shaw v Bamanji‘», A. domiciled in 
Baroda ^ate married B, whom he divorced by mutual fargats according to cus* 
torn prevalent among Parsis m that State After this divorce ‘A* married ‘C and 
after her death marned ‘D’. ‘A’ left certain immovable properties in Bntish 
India Accordmg to Baroda law ‘D’ and her heirs were entitled to succeed to 
the properties in Bntish India, but divorce by mutual fargats was unknown to 
fincish India. Since succession to immovable properties m Bntish India of the 
deceased Parsi was to be governed by lex situs, Wadia, J., held that the divorce 
was not valid and would not be recognis^ by the Indian Oourts ‘B’, therefore, 
tontmued to be the wife of ‘A’. Even though status would ordmanly be deter 
mined according to the law of domicde and such status would be recognised by 
Bntish Courts, yet for the purpose of succession to the immovable property in 
British India of a deceased Parsi resident of Baroda State, the law applicable 
would be that of Bntish India, according fo which a divorce among Parsis by 
mutual fargats or releases was not a valid divorce and would not be recognised by 
the Bntish Indian Courts, though it might be valid in Baroda State 


In my opmion, if the proceeds of the properties would have been deposited 
m the Baroda Court and the Baroda Court would have dealt with the matter, it 
would have simply followed the Indian decision. The Baroda Judge would have 
referred io the Jex sitas for the succession lo immovable properties and from the 
evidence of experts m Indian law, would have held that B continued to be the wife 
of ‘A’ and would thus be entitled lo succeed. In fact this case is an illustration 
of the nature of the doctrine of renvoi with relation to title to immovable properties 


The Pnvy Council had occasion®* to consider the renvoi doctrine The com- 
plwuty of this case was to ascertain the legal sj-stem that governed the order of 
intestate succession to immovable property in ‘F' State, whose law provided that 
It would be governed by the lex patrise, if the deceased owner was neither a citizen 
nor member of one of the rehgious communities of that State. It also provided 
that if the lex patriae referred to the lex situs, then the lex situs should be applied 


49 A.TJL 1938 Bom. 239 

50 Hiila V Aofeir, I L.R. (1941) 23 P& 139 : 197 1 C 555 
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by the ‘P’ State. In other words, there was a statutory obligation to accept the 
doctrine of ‘partial renvop . The deceasetT owner in that case was neither a 
citizen nor a member of one of the religious communities of ‘P’ State, but a national 
of ‘L’ State. The rule of ‘L’ State provided that succession to land situated out- 
1 side the State shall be governed by the lex situs. The Privy Council held that suc- 
cession would be governed by the law of ‘P’ State. 

Again in Abdurahim Haji Ismail Mithu v. HatimabhaP^, ‘A’ who was mem- 
ber of the Indian sect known as Memons (Hiadu converts to the Muslim faith) went 
to East Africa from Cutch (India) and settled at Mombasa with hundreds of other 
Memons. After the death of ‘A’, his son claimed under the Hindu law, while the 
v/idow claimed under the Muslim law ^th of her husband’s estate. At Mombasa 
the succession to Mahomedans was in general governed by the Mahomedan law, 
although it would probably be open to immigrants to prove that they have brought 
with them and preserved a custom establishing a special law of succession. But in 
either case succession to immovable property was to be governed by personal law 
and not by the lex situs. 

The Court of Appeal for Eastern Africa held that Memons being a Maho- 
medan sect, less stringent proof was required of the discontinuance of a Hindu cus- 
tom, where they had come into a country in wliich Mahomedan influence was power- 
ful than would be required in the case of Hindus seeking to prove the discontinu- 
ance of a Hindu custom. Their Lordships in the Privy Council agreed with the 
Court of Appeal and observed; 

“Where a Hindu family migrate from one part of India to another, prima 
facie they carry with them their personal law, and, if they are alleged to have 
become subject to a new local custom, this new custom must be affirmatively 
proved to have been adopted, but when such a family emigrate to another coun- 
try. and being themselves Mahomedans, settle among Mahomedans. the presump- 
tion that they have accepted the law of the people whom they have joined seems 
to their Lordships to be one that should be much more readily made. All that 
has to be shown is that they have so acted as to raise the inference that they have 
cut themselves off from their old environments. The analogy is that of a change 
of domicile on settling in a new country rather than the analogy of a change of 
custom on migration within India. 

The law relating to migrating families has lost most of its importance subse- 
quent to the passing of the Acts in 1955-56 including the Hindu Succession 
Act, 1956. Still the Hindu law of Joint Family remains as of old. The differ- 
ences between the Mitakshara and Dayabhaga systems of joint family are still 
recognised, and with relation to them the law regarding mi^ating families is still 
recognised. But when a Hindu family migrates from India to another country, 
the analogy is that of a change of domicile on settling in a new country, rather than 
the analogy of a change of custom on migration within India. The question is 
one of the proper inference to be drawn from the circumstances. 

In a recent case S. Govindan v. BharathP^, the Kerala High Court had an 
occasion to discuss about the succession to the immovable property situated in 


51. (1915) L.R. 43 I-A. 35 : 30 M.L.J. 227. 
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Eneland K. an Indian subject left for England and lived there for 30 years. 
He left some movables and immovables in England and India. It was dwided 
that he had not acquired domicile of choice and. therefore, he retained his Indian 
domicile. After the death of K, the immovable property in England was sold by 
the administrator and money finally dqwsited m the Indian Court. The ques- 
tion whether a particular property is movable or immovable has to be decided 
under the law of the place where the property is situate According to the law 
of England the house property is conadercd. for the purpose of Private Inter- 
national law. to be immovable. If. therefore, an Indian Hindu who expires m 
England be found not to have lost his domicile of origin, his immovable proper- 
ties in India and all his movables, whether in India or in England should be divid- 
according to the law of succession in India. And succession to the house in 
England, being immovable property accorduig to the law of the situs as applied 
to conflicf of laws, should be dcaded under the English law of succession. The 
subsequent conversion of that immovable property into money does not alter this 
position. 

The above case is an example of the fact that the Indian Court in making a 
determination of ownership must ascertain the body of local law to which the 
Courts of the situs (England) would refer if the matter was brought before them. 
Such being the proper interpretation then, the Indian' Court must in effect, place 
itself in the position of the foreign Court and decide the matter as would that 
Court lo an identical case. The reason for applying the lex situs is that any 
adjudication which ignores the lex situs would be a brutum fulmcn, since in the 
last report the land can only be dealt with in a manner permitted by the 
lex situs.*' 

Therefore, where a Sunni Mahomedan migrated to Ceylon and acquired that 
domicile. Ceylon law enabled him to dispose of by will his movables and immovable 
properties m Ceylon and movables in British India according to the law of Ceylon, 
without being fettered by the rule of Mahomedan law. that more than l|3rd could 
not be disposed of by will.'* But with regard to immovable property in India, the 
Mahomedan law would be applied, as being the law of the locality where the pro- 
perty is situate. 


Tide to Movables.'^ 

Succession to the movable property of a person deceased is regulated by the 
law of the country in which such person had his domicile at the time of death.” 
The qucrfton whether property is movable ot immovable is to be governed by the 
lex situs.” Again a person can have only one domicile for the purpose of succes- 
sion to his movable property.*® If a person dies leaving movable property in 
India, in the absence of proof of any domicile elsewhere, succession to the property 
is regulated by the law of India.” Hence a person who attacks a settlement on 
the ground of a different ptionality must show conclusively that the nationality 
of the settler was foreign.' If he succeeds in doing so. the onus is then shifted 


55. Dicey, Conflict of laws, 59 
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upon the person supporting the settlement to show that the settler had acquired 
a fresh domicile in India and that his estate ought to be administered according 
To the Indian law.“® A unique feature of the Indian Succession Act. 1925 is that 
it constitutes the repository of the statutory law relating to domicile in India. 
But the importance of its provisions has b^n diluted by the wide exceptions pro- 
vided in favour of Hindus, Mahomedans, Sikhs and Jains in section 4 qf the Act. 
This may be attributed to the attitude of the British in not interfering with the 
personal laws of Hindus and Mahomedans. Apparently this laissez faire atti- 
tude has created more problems, than it attempt^ to solve in the field of conflict 
of laws and has given rise to somewhat far-fetched comments by text writers and 
judges. It seems to me, therefore, that having no one personal law or law of the 
domicile or territorial law, there can be one public policy or good conscience. It 
follows, that we have our own problems within India; conflicts, so to speak of 
Private International law between group and group, community and community 
for which we have adopted the misbegotten word ‘communal’ . Those problems, 
judicially, no less than politically can only be solved by applying principles of 
mutual consideration . Such acceptable principles could only be as laid down 
in clause (ii) of section 5 of the Indian Succession Act, 1925.®° One of the illus- 
trations under this section is like this: “A, an Englishman, having his domicile in 
France, dies in India, and leaves property, both movable and immovable in India. 
The succession to the movable property is regulated by the rules which govern, in 
France the succession to the movable property of an Englishman dying domiciled 
in France and the succession to the immovable property is regulated by the law of 
India.” The principle laid down in this illustration should be accepted not only 
in case of persons over whom this Act is applicable, but also for the conflict of 
laws cases of Hindus, Mahomedans, Sikhs and Jains. Accepting this principle 
the Supreme Court in Vishwanathan v. Abdul Wazid®® observed, ‘‘Succession to 
the estate of a person is governed by the lex situs in the case of immovables, and 
in the case of movables by the law of his domicile ” 

In Miller v. The Administrator-General of BengaPh H, a British subject 
having his domicile in England, married in Calcutta, W, a widow, who was also 
domiciled in England . W, after her marriage with H, became entitled as next of 
kin to shares in the movable properties of her two sons by her former marriage. 
Those shares were not realised nor reduced into possession by W during her life. 
After her death H, filed his petition in the Insolvency Court, and all his properties 
vested in the Official Assignee. Letters of administration of the estate and effects 
of W were, with the consent of H, granted to the Administrator-General of Bengal, 
by whom the shares to which W became entitled as next of kin of her sons were 
realised. The question arose whether the Official Assignee as assignee of the 
estate of H, was entitled to the whole fund realised by such shares in the hands of 
the Administrator-General. Markby, J., observed; 


“Nowhere, as in the present case, a man and woman having the same 
domicile marry during a temporary sojourn in a foreign country, and dp not evince 
any intention to change their domicile. The law of Christian countries is unani- 
mous as to the interest which they acquire in the movable property of each other . 
It is that interest which is given them by the law of the country wherein they are 
domiciled at the time of marriage. 


62. Barnard v. Emile Charriot, 32 Cal. 631. 
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‘The lex loci of India like the lex loa of all other countries iS applicable to 
the immovable property of foreigners sojourning but not domiciled here, but not 
to their movable properly Nothing remains for the decision of the present 
case, but to apply to this property the Jaw of England where, m contemplation of 
law, the property u situate, and there is no dispute that by the law of England the 
husband would be entitled to the whole 

The Indian Court here referred to the English law including the English 
Private International law, which was the same as the Indian Private International 
law Both laws being the same there was no problem of renvoi here. The 
Court applied the lex domicilii while placing itself in the position of the foreign 
Court and deading the matter as would that Court m an identical case do. 

Again m HiU v Administrator-General of Bengal ® the plaintiff who had an 
English domicile, married a wife with an Indian domicile in British India The 
wife was entitled to a certain fund subject only to a life interest therein on the part 
of her mother After the wife’s death the husband claimed the whole of the fund 
under English law, to the exclusion of the wife s mother and brother A question 
arose as to which law shall govern the matter Since on marriage the wife acquired 
the domicile of her husband, the Court referred to English law as the law of domi- 
cile The English law being the same, that movables arc to be distributed accord- 
ing to lex domicilii the Court applied the English law of succession and held that 
the husband was entitled to the whole of the fund Though the principle of 
renvoi is not clearly visible, and the Court did not discuss that doctrme, the Court 
apphed the lex domicilii, while placing itself m the position of the English Court 
and deciding the nutter as that Court would m an identical case do 

Maften of Marriage or Divorce.’® 

Sometimes it may happen that two persons arc husband and wife m one 
country, but they are separate persons m another country H may be considered 
husband of W in one country and husband of C in another country In Ratan 
Shaw V Bamanji’’, the Bombay High Court observed that D might be wife of A 
in the Baroda State, but for purposes of succession to immovable property B 
contmued to be the wife of A and D could not be recognised as a validly married 
wife of A in Bntish India Wadia. J , agreed m principle that status would ordi 
narily be determined according to the lex dotnicUn but for purposes of succession 
to immovable properties lex situs would be made applicable according to which " 
a divorce among Parsis by mutual fargats or releases was unknown 

Court m Baroda would have granted a decree of divorce between A and B, 
on the basis of Parsi custom and m this sense that would have become a right In. 
rem Should this rule be restricted to the rccogmtion of the divorce decrees or 
should It be extended to matters of status for purposes of succession*? There is no 
unanimity on this subject between writers While the judgment in In re. Askew’* 
suggests the latter view, Lorenzen has suggested that “a marriage should be upheld 
if It satisfies either the law of the place where it wis entered into or the law of the 
domicile of the parties Thus in Sophy Auerbach v Shivaprosad A. 
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Jewess, was a British subject domiciled in England. She married B, a Hindu domi- 
ciled in India. The marriage was celebrated in Paris in accordance with the 
French laws. Three sons were bom of this union . Prior to this marriage B had 
married ‘C, a Hindu woman according to Hindu rites in India. ‘A’ prayed that 
since she was not aware that ‘B’ had already married ‘C’, the marriage of ‘B’ with 
her should be declared null and void . A question arose whether the marriage was 
a nullity or not. 

The lex domicilii being Indian and the lex loci celebrations being French, 
the Court considered both laws. Expert evidence was taken as to French law, 
which showed that in French law polygamy, was absolutely forbidden and bigamy 
was a crime when committed in France even by a foreigner whose personal law 
permitted polygamy. Since the Court was not satisfied with the expert evidence, 
it went through the English law. An English Court would not recognize the 
defendant’s Hindu marriage as a valid marriage, in that it was potentially poly- 
gamous, and would recognises the marriage in Paris as valid marriage."® The 
Indian Court, referred to English Court and since English Court would not recog- 
nize such marriage in India, it held that the marriage between B and C was not 
valid according to French Courts. Roxburgh, J., observed: 

“As it would not in my opinion be regarded as a valid marriage by the 
English Courts and as there is no evidence to show that the .French Courts would 
take a different view from the English Courts on this matter, I hold that the defen- 
dant’s first Hindu marriage would not be regarded by the Courts in France as a 
valid marriage. If that is so, there was no bar in French law to the defendant 
going through a form of marriage with the plaintiff in April, 1931 . I am, there- 
fore, of opinion that it has not been proved that the marriage in Paris in 1931 of 
the plaintiff and defendant is void under French law.”’® 

|>)»r 

In the above case, the husband was domiciled in India. The wife was a 
British subject and domiciled in England . The marriage was celebrated in 
France. The evidence before the Indian Court showed that a Court in England 
had it been seized of the case, would have recognised the marriage in France as 
valid and would not have recognised the prior marriage in India as valid. The 
Indian Court, on the basis of foreign Court theoty held that the validity of the 
French marriage must also be recognized in India. 

Conclusion. 

The situation which mostly gives rise to the application of the doctrine of 
renvoi is the conflict between the nations to determine cases according to the con- 
cept of nationality or domicile. This aspect of renvoi was considered by the 
Seventh Hague Conference on Private International Law in 1951 wherein a 
Draft Convention was proposed as follows: 

Art. 1: “When the State where the person concerned is domiciled prescribes 
the application of the law of his nationality, but the State of which such person is 
a citizen prescribes the application of the law of his domicile, each contracting 
State shall apply the provisions of the internal law of his domicile.” 

Art. 5: Defined domicile, “as the place where the person habitually resides 
— unless the domicile of such person depends on the domicile of another person or 
on the seat of some public body.” 


75. “A marriage contracted in a countrj' where polygamy is lav.’ful, between a man and woman 
who profess a faith which allows polygamy is not a marriage as understood in Christendom.” 
L.R. (1866) 1 1> & D 130 : 14 W.R. 51 'jlydc v. Hyde. 

76. A.I.R. ms Cal. 4S7. 


104 


THE SUPREME COURT JOURNAL 


11966 


There is no possibility of another such conference m the near future The 
Indian view point from the number of cases quoted above is clear that our CourU 
seek to reach whatever decision the English Court would reach Further our 
Courts have accepted remission to Indian law m certain cases and applied the 
internal law without considering renvoi further In order to clear up the chaos 
a short statute on the following lines is necessary 

(1) Title to immovable property should be determined by a reference to the 
whole of the lex-situs, i e including the rules of conflict of laws In the case 
of Hindus migrating from one part of India to another part m India it should be 
governed not by the lex situs, but by the personal law of the party In the case d 1 
Mohammadans also personal law ^ould govern the title to immovable properties 
in India When the immovable property is outside India succession to land 
should be governed by lex situs. The subsequent conversion of that immovable 
property into money should not alter this position 

(2) The law relating to domicile available in sections 4 and 5 of the Indian 
Succession Act 1925 should be made applicable to Hindus Mahomedans Sikhs 
Jams etc so that there would be less controversy regarding the principles of 
domicile and personal laws 

(3) Formal validity of will should be determined by the law of domicile 
A grant of probate to wills should not be denied on the ground of formal invalidity 
if the instrument is formally valid according to lex domicihi 

(4) A marriage should be considered valid if it satisfies either the law of the 
place where it was entered mio or the law of the domicile of the parlies or the 
personal law of the parties 
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MATRIMONIAL CRUELTY IN HINDU LAW 

Ramesh Chandra, m.a., ll.m., 

(Lecturer in Law, University of Allahabad). 

Marriage in Hindu Law is a sacramental institution and not a contractual 
obligation. This peculiarity of Hindu Marriage is quite conspicuous even after 
the coming into force of the Hindu Marriage Act. 1955, It is true that the law 
has undergone a radical transformation in some important respects by giving 
statutory recognition to certain matrimonial reliefs like judicial separation^, divorce^ 
and nullity of marriage^, but it did not obliterate the sacramental character of the 
Hindu Marriage. As an eminent authority^ points out ‘the shastrie concept of 
marriage as a samskar, a union of two persons for all purposes spiritual and secular, 
indissoluable even by death has been trimmed but not destroyed by legislation’. 
This fact is to be constantly kept in mind while evaluating the effects of legislative 
changes on Hindu legal system. 

The two of the matrimonial reliefs recognized by the Hindu Marriage Act, 1955 
are (i) judicial separation and (ii) divorce. The former is a separation of husband 
and wife in bed and board but there is no dissolution of marriage which still sub- 
sists. The latter is a dissolution of marital tie so that all rights and obligations 
associated with marriage cease to exist. In judicial separation there are chances 
for future reconciliation leading to restitution of conjugal life. 

The grounds for divorce and judicial separation are not the same as in the case 
of Special Marriage Act, 1954. The divorce is an extreme measure which may be 
necessitated by circumstances rendering the marriage tie odious or fruitless . Under 
the Hindu Marriage Act therefore divorce is not as easy as in some other non-Hindu 
legal systems. The matrimonial cruelty which is one of the grounds for judicial 
separation as well as divorce under the Special Marriage Act will justify only 
judicial separation under the Hindu Marriage Act. It is this ground of matri- 
monial cruelty justifying judicial separation that has to be dealt with in the present 
paper. 

The Act does not give a comprehensive definition of cruelty. As regards 
cruelty section 10 of the Hindu Marriage Act only says that a petition may be prc;. 
sented by either party to a marriage praying for a decree for judicial separation oh ' 
the ground that the other party ‘has treated the petitioner with sudi cruelty as to 
cause a reasonable apprehension in the mind of the petitioner that it will be 
harmful or injurious for the petitioner to live with the other party’. This defini- 
tion is somewhat similar to the definition of legal cruelty in English matrimonial 
law as laid down in Russel v. Russel.® No statute of Indian legislature except 
perhaps the Dissolution of Muslim Marriage Act, 1939 attempts to give a more 
comprehensive definition of cruelty. Cruelty is one of the grounds for dissolu- 
tion of marriage under the above enactment. It may be of some interest to see 
how cruelty has been described under the Dissolution of Muslim Marriage Act, 
1939. Under section 2 of the Act dissolution of marriage may be obtained by the 
wife if the husband treats the wife with cruelty, which means that he — 

(i) habitually assaults her or makes her life miserable by cruelty or bad 
conduct even if such conduct does not amount to ill-treatment. 

(ii) or associates with women ,of evil repute or leads an infamous life; 

(iii) or attempts to force her to lead an immoral life; 

1. Section 10 Hindu Marriage Act. 

2. Section 13 Hindu Marriage Act. 

3. Sections 11 and 12 Hindu Marriage Act. 

4. Derrctin Introduction to Hindu Law, 1963 pp. 137-138. 
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(iv) or disposes of her property or prevents her from exercising her legal 
right over it 

(v) or obstructs her m the observance of her religious profession or practice 

(vi) or if he havuig more wives than one does not treat her equitably m 
accordance with the Koranic injunctions 

Thus the Act attempts to describe some of the common forms of cruelty 
which could justify dissolution of marriage These forms of cruelty are only 
illustrative not exhaustive There may be many other acts overt and covert on 
the part of the husband which may also amount to cruelty Even before this 
enactment came into force cruelty was r^arded as a sufficient ground for dissolu 
tion of marriage in Muslim law at the suit of the wife* but incompatibility of 
temparameiu did not amount to cruelty If we throw a cursory glance on the 
cases decided in British India we shall find that almost all the decisions on cruelty 
as matrimonial offence whether they relate to Hindu law or to Mohammedan law 
follow the decisions of the English 0>urls Thus Mr Justice Melville in Yamuna 
Bai v Narajan Moreshwar Pendse* observed In a su t between Hindus 
the only safe and practical criterion of cruelly is that contained m the definition 
which guides the English Courts namely that there must be actual violence of 
such a character as to endanger personal health and safety or there be the reason 
able apprehension of it It was further observed that mere pam to menial feci 
mgs such for instance as would result from an unfounded charge of infidelity how 
ever wantonly caused or keenly felt would not come withm the defimtion of legal 
cruelty Somewhat similar observations were also made with regard to Moham 
medan law in Moomhi Buzloor Ruheems case* According to the Judge Mtl 
ville J the English law would not recognize what is known as mental cruelly and 
therefore false and unfounded accusations of infidelity however wantonly caused 
and keenly felt would not amount to cruelty However it may be noted that with 
the inarch of lime the conception of cruelty in English law has also undergone a 
change As some of the decisions of the English Courts indicate crueltv may 
be mental as well as physical The Court will infer cruelty where there is no actual 
physical violence but the conduct of the respondent is such as to aiTect the petitioner s 
health Thus false accusations of infidelity have been held to be cruelty in some of 
the cases ® In English matrimonial law however mental cruelty is actionable only 
in so far as itselTects are physical The distmction commonly drawn between physi 
cal and mental cruelly is really quite arbitrary and is made for convenience only * 

In India as contemplated by section 10 of the Hindu Marriage Act mental and 
physical cruelly are obverse and reverse of the same com The mental cruelty 
may be as dangerous as or even more dangerous than actual physical violence if 
some harm or injury is reasonably apprehended by the petitioner in further cohabi 
tion with the respondent However it will not be safe to follow the English deci 
sions on all quesuons involving cruelly whether mental or physical Thus though 
unfounded allegations of infidelity may amount to mental cruelty” all acts deemed 
to cause mental pam and suffering to a spouse will not necessarily amount to cruelty 
m Hindu law though they would be mstances of cruelty m English law This will 
depend on the cumuIaUvc effect of all the arcumstanecs and facts of the case and 
Will have to be viewed and assessed in the light of the traditions customs and usages 
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of the socjety . The entire Hindu law of marriage centres round the Shastric con- 
cept of Dharma which lays greater emphasis on duties and obligations than on 
rights and privileges. ‘To the Hindus’ says Prof. Banerjee’®, ‘the importance of 
marriage is heightened by the sanctions of religion.’ The Dharma enjoins every 
, Hindu to perform the marital obligations in a spirit of mutual adjustment and 
accommodation making all possible allowance for what might appear to be the 
flaws, angularities and shortcomings in the temperament of each other, for human 
nature is not infallible. This point has also been stressed in a very recent case of Smt. 
Uma Bai v. Chittar“ Their Lordships observed at page 207 ; ‘We make it very clear 
that every unpalatable behaviour of the other spouse is not necessarily ‘Cruelty’ 
physical or even mental so as to afford a ground for judicial separation under 
section 10 of the Act. Sometimes when parties to marriage forget that married 
life is a ‘joint adventure’ and they do not ‘bear and forbear’, differences occur and 
if they are not resolved amicably, they give rise to misunderstanding and if either 
party lacks the force of character and the art of tact and patience, they aggravate 
and aggravate sometimes to such an extent that the parties begin to feel hostile 
to each other. Thus it becomes difficult to horn their minds to peace. And, if 
they have foolish advisers, fuel is added to fire; their problems are converted from 
molehills into mountains. With a law enabling dissolution of marriage, they rush to 
the Court and wash their dirty linen. Each seeks the pride of winning the case. ' 
Here it is that the Court has carefully to bear in mind that the expression ‘cruelty’ 
is employed' in the Act in a limited sense.’ ' 

Section 10 (i) (b) of the Hindu Tvlarriage Act, 1955, postulates the treatment 
of petitioner with such cruelty as to cause a reasonable apprehension in the mind 
of the petitioner that it will be harmful or injurious for the petitioner to live tvith 
the other party. In the first place the petitioner must have apprehended such' 
cruelty as to render further cohabitation with the other party harmful or injurious 
though not impossible. The legislature thus did not accept the “absolute impossi- 
bility” theory which was propounded for the first time in England in Evans v.^ 
Evans’’' and which met with disapproval in Russel v. Russel. The test therefore 
is subjective in so far as it is intended to protect the petitioner for the future. 
Again the apprehension of future injury or harm caused in the mind of the peti- 
tioner should be reasonable. It is reasonable apprehension alone which will give ' 
rise to an action in law . ‘After all it is beyond dispute that apprehension of 
injury must be reasonable in order to Constitute cruelty’ . The test to be applied 
by the Court is thus also objective for otherwise it would be open to the petitioner 
to make the mountain out of molehills.’® 

’ Is intention necessary to constitute cruelty as a matrimonial offence ? One 
view”, probably on the analogy of English law is that generally there must be an' 
intention to cause suffering to the other spouse. But a review of some of the 
recent cases will show that' even in English matrimonial law intention is not a 
necessary element to constitute cruelty though it may be a decisive factor to esta- 
blish cruelty. In Timmins v. Timmins'". Denning. L.J,, observed: “It is well 
settled that an intent to injure, if not an essential element, is at any rate a most 


13. G.D.Banerjcc ; The Hindu Law of Marriage and StridhanT.L.L.dth cd.p.29. 

14. A.l.R. 1966 Madhya Pradesh 205. 

15. (1790) 1 Hag. Con. 35. 

16. In England the Royal Commission on Marriage and Divorfcc in its report in 1956, did not 

favour the objective standard but was of the view that cn-cl conduct, must be judged with reference 
to the person affected by it. And yet says Allen, itis sometimes difficult to avoid recourse to an- 
“ objective ” test to the c\tcnt at least of asking whether any normally constituted spouse would 
have made mountains of molehills. Commonsense and common experience must have seme saj' 
in the matter ’’ Aspects of Justice I95S p. ISO. 

17. Raghavachariar : Hindu Law 5th cd, 1955, p. 982. 

IS, (1953) 1 W.L.R. 757. 
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imppTtant element m cruelty In the absttice of an intent to injure a Judge 
may well be satisfied in refusing to find cruelty In Janneson v Jamieson ’ 
Lotd Merrimaa pointed out that actual intention to injure was not an essential 
factor and that intentional acts way amount to cruelty even in the absence of any 
mtention of being cruel But it was also observed m this case that actual mten 
tion to hurt may have in doubtful cases a decisive importance Actual 

mtention to hurt is a circumstance of peculiar importance because conduct wh cK 
IS intended to hurt may strike with a sharper edge than conduct which is the con 
sequence of mere obtuseness or mdifTerence^ The conclusion of the 

Judicial Committee in Lang v Lang* was Prfma facie a man who treats his wifo 
with gross brutality may b® presum^ to intend the consequences o! his acts Such 
an inferem^ may indeed be rebutted but if the only evidence is of continuous 
cruelty and no rebutting evidence is given the natural and almost probable infer 
ence is that the husband intend^ to dnve out the wife In two recent 

decisions of Cooper v Cooper** and Waters v Waters** it was held that intention 
to injure the wife was not necessary to constitute cruelty ** The true position 
says Prof Allen** is summed up in a dictum of Shearman J ' that the ques 
tion IS not whether a spouse miended to be cruel but whether h s intentional act 
amounted to cruelty Thus there exists in England a most subtle distinction 
between a conduct which a reasonable man would know might have an injurious 
effect on the wifes health and conduct wh ch is done with an intention to injure* 
In Hindu Marriage Act emphasis on motive or intention of the respondent is quite 
conspicuous by its absence The existence of cruelty under the Act depends not 
at all on the intention of (he respondent but on those acts of omission and commission 
on his part wh ch create m the mmd of the petitioner a reasonable apprehension ot 
danger to his or her life limb or health m future by further cohabitation with tl e 
other party 

Theones of matrimonial cruelty*— In English law there are three important 
(hMnes on matrimonial cruelty They furnish the tests for awarding matrimonial 
relief on the ground of cruelty These theories may be summed up as follows 

(1) Doctrine of Danger 

• This was propounded for the first tune in 'Rossel v Russel According to 
this theory the hostile behaviour by a spouse did not amount to cruelty unlras it 
caused actual injury or the reasonable apprehension of it to the life hmb or health 
of the other spouse 

(2) Absolute Impossibility test 

This theory as already noted was laid down by Lord Stowell in Evans v 
Evans where he said that m order to establish cruelty the causes must be gra*c 
and weighty and such as to show an absolute impossibility that the duti« of 
married hfe can be discharged 

(3) Doctrine of Protection 

It js in fact a corollary of the doctnne of danger According to the 
doctrine of protection the whole and sole object of the remedy provided by law for 

19 (]952)AC 525 540 541 

20 per Lord Normand at p 550 

21 (1955)AC atp 428 

22 LR 1955 Pro 99 

23 LR 0956) P 344 

24 See also Allen Aspects of Jort ce p 223 

25 Ib d 

1 In Baden v Hadden The Times December 5 1919 

2 See Derrel An Introduct op to H ndu Law 1963 p 214 
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cruelty is to safeguard the injured spouse from further injury”. In Lissac v. 
Lissac^ Pearce, J., observed: ‘The Court’s duty to interfere is intended not to 
punish the husband for the past but to protect the wife for the future.” 

None of these theorjgs seems to have the merit of universal acceptance. 
Though the first theory seems to have triumphed over the second in Russel v. 
Russel and is still a governing principle to decide cases on cruelty, it does not 
seem to have been consistently followed and adopted in the later decisions . In 
Russel V. Russel itself four of the Peers were in favour of the absolute impossi- 
bility test. Lord Hobhouse vehemently opposing the ‘doctrine’ of danger obser- 
ved: “cruelty has never been confined to cases of personal danger but has been 
judged by a wider and more reasonable criterion expressed by Lord Stowell, 
namely, ^^ether or not conjugal duties have become impossible between the liti- 
gant husband and wife. The two recent cases Gollins v. Collins'^ and Saunders v. 
Saunders®, leaned more in favour of the absolute impossibility test though the 
impossibility contemplated here is not the absolute impossibility of discharging 
matrimonial obligations. In Saunders v. Saunders, Sir Jocelyn Simon, P. 
observed at p. 38 that the ‘test is still: was the conduct of such a grave and 
weighty nature as to make cohabitation virtually impossible ?’ This was the case 
in which two of the matrimonial offences, cruelty and desertion were involved and 
the Court followed the ‘grave and weighty’ test . Referring to the judgment of Lord 
Pearce in Gollins v. Gollins, Scarman, J. in this case said; ‘The truth is that 
Lord Pearce was recognizing that the “grave and weighty” test of alleged 
matrimonial misconduct remains in full force and effect as one of the great safe- 
guards against matrimonial rehef being given on mere trivialities or incompati- 
bility.’ 

The doctrine of danger does not meet the demands of justice. As Prof. 
Allen’ points out ‘the principle is not without manifest disadvantages, the chief 
of which is that it seems to set a premium on sensitiveness or even on neurosis. 
The spouse who endures the wrong with fortitude in the hope of improving un- 
happy relations seems to fare worse that the one who breaks down under the 
strain and abandons hope of salving the marriage.” The theory puts undue 
emphasis on the subjective test and puts out of consideration any objective stand- 
ard in the absence of which the hostile behaviour of a spouse might be grossly 
exaggerated. Absolute impossiblfity test is also untenable because it will require 
several other tests to find out its precise connotation . As was observed by the 
majority in Russel v. Russel it is quite impracticable to establish any safe test of 
the ‘impossibility of marriage.’ Doctrine of protection also does not furnish any 
safe guide. It was thus criticised by Hudson, J. in Swan v. Swan®; ‘I can 
find nothing in the old authorities to justify the proposition that a decree based on 
cruelty is a remedy ^ven not for a wrong inflicRd but solely as protection for the 
victim’. The Royal Commission on lylarriage and Divorce Ipopularly^ known as, 
the Morton Commission) have in the Report of 1956 rejected the ‘doctrine of pro- 
tection’ with regard to cruelty as a ground for divorce but not for judicial separa- 
tion. 

Position in India: 

The Courts in India have been called upon to decide a few cases on cruelty 
as a ground for judicial separation under section 10 of the Hindu Marriage Act. 
Though the English decisions have been frequently referred to, the Courts do not 


3. (1950)2 All E.R. 233. 

4. supra page 43S. 
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seem to have adopted any particular theory On the other hand they have been 
caouous in following the English decisions m the peculiar context ot 
conditions Thus in Uma Dai v ChhiHar*. Justice Dayal observes But tiw 
Courts should be extremely careful wWlc seeking assistance and guidancelrom 
English decisions or even Indian decisions on other laws now m force or previous 
ly in force and should not follow them blindly, particularly while dealing vfun W 
sons wnose manners customs and mode of life may be dilTcrent from those ol i 
parties concerned in those decisions 


There are some decisions however from which it may be inferred that the 
Courts in India have leaned in favour of the doctrine of protection In P. L. bajai 
V Sarla Ram’" an ignorant and superstitious wife administered a love potion to 
her husband m the belief that it would lead to conjugal happiness The love pohon 
however had an adverse elTecl on the health of the husband and when hts health 
broke down completely in consequence thereof, his wife showed remorse and 
repentance It was held that hie husband was justified in apprehending danger 
to his future safety by other similar acts of the wife in future and a decree for 
judicial separation was granted to him 


Shamshet Bahadur J said” that the petitioner has suffered a great deal from 
the hands of an ignorant wife and no amount of repentance can undo wrong that 
has been wrought and ‘it would be futile to expect the petitioner and the respon 
dent to live a normal married life again and it would be a plain denial of justice 
to keep them wuhm, the bounds of marriage ’ 

However it is submitted with respect that the decision goes too far It will 
not be fair to say that the foolish conduct of the wife amounts to cruelty. In our 
country many people and specially the women are under the clutches of supersti 
tions Allowance should have been made for this fact also In holding the 
balance equally between conflicting principles it is our duty to examine the 
social and historical background brfore deciding a purely legal question ” It 
wiJI be erroneous to presume that the doclnne of protection as the basis of remedy 
for matrimonial cruelty has been judicially approved m the present case On the 
other hand the judgment seems to refer to the pfmciplesof social justice 

The doctrine of protection however seems to have received a limited recogm* 
tion m TJma Bal v Chhittar where relying on Lissac v Lissac it was observed 
that “ The existence of cruelty depends not on the magnitude, but 

rather on the consequence of the offence of cruelty actual or apprehended In a 
petition based on cruelty the duty of the Court to interfere was intended not to 
punish the husband for the past but to protect the wife for the future ’ In this 
case the parties were rustic cultivators The husband had falsely charged the 
Wife With immorality and adultery and persisted in that charge It was held that 
having regard to all the circumstances a reasonable apprehension bad been caused 
m thejvind of the wife that it would be harmful or injurious for her to live with the 
respondent and that she was entitled to a decree of judicial separation on the 
ground of cruelly 

The Courts have not so far formulated any theory of matrimonial cruelty 
All that ha< been suggested is that the Courts in India are to decide the cases m 
the light of alJ the facts before them so that fuff justice may be done to the parties 
and that though the English decisions may be helpful they should not be bhndlv 
followed.- Judicial dicta in some of the cases however seem to give onentation 
to a new theory eminently suited to the conditions of Indian society This may 


9 supra p 206 

10 AIR 1961 Pun) 125 
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12 Fyzee Outlines of Muharamedao law 1964 p 177 
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be term^ as the theory of social justice. Thus Tek Chand, J. in Munishwer 
Dutt y. Indra Kiimari rightly observes."^ A marriage concerns not only the two 
persons who have entered into matrimony but also the society. It is the concern 
of the society apart from the interest of the two individuals affected that marriage 
as such should rs far as possible be preserved . The law must guard and main- 
tain the matrimonial relation with watchful vigilance, as marriage vitally affects 
the public welfare 

Marriage relationship between any two persons being also a matter of public 
' concern, the Courts have therefore to scrutinize questions involved in annulment 
or dissolution from the point of view of social well-being.* 

Social well-being or social justice therefore is the supreme desideratum of 
matrimonial law. This may be stated as follows: — 

, fi) The Court is to adopt in the light of all the facts before it that line of 
thought which is most conducive to social justice. It is the good and welfare of 
the whole society that has to be constantly kept in mind. The Court will there- 
fore hesitate to decree the claim of the plaintiff on the basis of those facts which 
though instrumental in causing hardship to the plaintiff by reason of his or her 
extremely sensitive nature are not judged as such by the norms of social justice. 

“ let it always be remembered that social justice is the main foundation 

of the democratic way of life enshrined in the provisions of the Indian Consti- 
tution.”*^ The fault may be equally attributable to the plaintiff who has failed to 
give due allowance to the ‘irritating idiosyncracies’ of the respondent. 

(ii) The concept of cruelty is not static but variable according to changing 
social conditions. This has been pointed out in several cases. In Shyamsunder 
V. Shantamani*®, Mahapatra, J. observes: 

“Regarding the conception of mental cruelty and desertion, the conceptions 
are fast changing and we are to take cognizance of the present conceptions even 
amongst the Hindus as to monogamous marriage.” It also follows that even those 
acts may amount to cruelty which though approved by the sacred texts are treated 
with abhorrence, hate and disdain in the society. This has been enjoined by no 
less an authority than Yagnavalkya: — 

' R?fHi ?ri=5rf ^^i^ i 

/ ? II II 

Practice with care what is lawful by body, mind and speech, but practise not that 
which is abhorred by the world, though it is ordained in the sacred Books; for it 
secures not spiritual bliss. 

— ^Yagnavalkya: i, 156, 

For example according to a text of Manu*' a wife may be punished for her 
faults ‘with a rope or small shoot of a cane; but on the back part of the body and 
not on a noble part by any means.’ Judged by the modern standards the rule is 
certainly barbarous and to punish the wife in this way will certainly amount to 


13. I.L.R. (1963) 2 Puuj. 263 : A.I.R. 1963 Punj. 449. 

14. Per Gajendragadkar C. J. in Ydgnapurshdasji v. Miildas, (1966) 2 S.C.J. 502. 

15. Sec NarayanPd. Chaubeyv. Prabha Devi, A.I.R. 1964 M. P. 28 at p. 1135, where the hus- 
band asked for judicial separation because his wife did not show any respect to his mother. The 

Court refused to give remedy to the husband and observed that " having accepted her 

before the nupital fire, he has to give allowance to her irritating idios>‘nerccics.” 

16. A.I.R. 1962 Orissa 50 (51). 

17. Manu VIII 299. 300 ((juoled by Dr. G.D. BanjerJee in Marriage and Stridhan). 

♦ Possibly this consideration is implicit in the provision in section 23 (2) of the Hindu 
Marriage Act. — Editor, 
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cruelty In fact as Dr Banefjee • points out this rule has been seldom carried 
into execution and the weight of Manu s authority in this instance is almost balan 
ced by a text of high authonty which says Strike not even with a blossom a Wife 
guUty of a hundred faults ” In Kaushaljii v Wisakhi Ram*® I D Dua J 
rightly points out ‘New rules of social bdiaviour and conduct in respect of the 
status of women m the Indian society of today must in my view be recognised and 
kept m the forrfront while determining what would really amount to cruelty under 
the Hmda Marriage Act 

(lu) It IS on the prmciples of social justice that in Hindu law mtentional omis 
Sion to protect the spouse from lU treatment is as much cruelty as if the respondent 
were himself guilty of that treatment * It is the duty of the husband to protect his 
wife from being ill treated by his relations In Shyamsundar v Shantamflni” as 
the wife brought no dowry she meurred the wrath of her husband s relations who 
locked her up and kept her without food The husband was all through a 
silent spectator and when she had been rescued with the aid of the police he threaten 
ed to marry again It was held htat he was guilty of cruelty 

(iv) The Dharma is the very basis of Hindu Legal system and the prin 
ciples of justice equity and good conscience constitute an important evidence of 
Dharma 

glct nra ftiin entW i 

hkte, irmt 5? ii 

? II >5 II 

The sruti the smrul the approved usage what is agreeable to one s soul or good 
conscience and desire sprung from due deliberation are ordained the foundation 
or evidence of Dharma 

Will It not be proper to apply therefore the rules of justice equity and good cons 
cience of Hindu jurisprudence to cases of cruelty and other matrimonial offences 
under the existing law The word reasonable used in section (10) (i) (b) of the 
Hindu Mart age Act is similar to ^ fgtjq (agreeable to one s soul 

or good conscience) 

It will however be preposterous to presume that by justice, equity and good 
conscience is meant the rules of English law modified to suit Indian conditions 
Hindu law is a junsprudence by itself and contains with n limit all the principles 
necessary for application to any given case *» 

Lastly it should always be remembered that cruelty under Hindu Marriage 
Act is a ground only for judicial separation It does not give the rem^y of divorce 
for the law has been so framed as to provide maximum opportunities for mutual 
adjustment and reconciliation It follows therefore that while the decisions on 
analogous prov sions of the Special Marriage Act 1954 may be helpful they should 
be followed with great caution so that the parties may not suffer injustice 


[End of Volume (196Q II S C J (Journal) ] 


18 Dr G D Banerjee supra p 119 

19 Colebrooks D gest B K II Cb I II note 

20 AIR 1961 Punj 521 at p 524 

21 Derret Supra p 215 

22 AIR 1962 0rssa50 

^^^23 PerCliafldravafiar J in Kal^arada Tavmappav Sonuippa ILR (1909) 33 Bom 661, 



[SupRE^rE Court.] 

V. Ram'iswami, V. Bhargava BakliP.shish Singh Dhaliwal v. 

■ znd Raghubar Dajal, JJ. The State of Punjab. 

31 St August, 1966. Gr. As. Nos. 150-151 and 196-199 of 1962. 

Penal Code {XLV of 1860), sections 417 aiid 420 — Scops — Criminal Procedure 
Code {V of 1898), section 197 — Sanction of Central Government — When essential for 
prosecution for cheating and abetment. 

In fact, in every case where property is delivered by persons cheated, there must 
always be a stage when the person makes up his mind to give the property on accept- 
ing the false representations made to him. It cannot be sa'd that in such cases the 
person Committing the offence can only be tried for the simple offence of cheating 
under section 417, Indian Penal Code and cannot be tried under section 420 because 
the person cheated parts with his property subsequent to makmg up his mind to 
do so. The conviction of the appellant for the offence under section 420, Indian 
Penal Code in these circumstances is in no way vitiated. 


The liability of the appellant for conviction for the offence of cheating was 
challenged on one other ground. It was urged that the appellant left Burma on 
15th April, 1942, while the claims which had been found to be bogus related, at 
least to a considerable extent, to works alleged to have been done or materials alleged 
to have been sunplied after that date, so that the appellant could have no personal 
knowledge that \he claims put fonvard by him were bogus. The finding of fact 
recorded by the H'gh Court in respect of the charges for which the appellant has 
been convicted is that the work to wliich the claims related were not carried out 
at all, or that the supplies concerned were never made. Once the finding is cate- 
gorically recorded in this manner, we do not think there was any burden placed on 
the prosecution to establish that the appellant had personal knowledge of the bogus 
nature of his claims. Knowledge involves the state of imnd of the appellant and 
no direct evidence of that knowledge could possibly be giVen by the proseciUion. 
The verv'' feet that the claims were bogus and did not accord with the true facts, 
leads to the inference that the appellant knew that the representations wluch he was 
making in these claims were false. It is significant that the appellant had not come 
forward with any explanation that he made these cla-xns on the basis of information 
given to him by any particular person whose ivord he ha.d no reason to doubt. In 
fact, the claim purported to be based on the facts that the appellant knew that he 
was'cntitled to the amounts included in the claims because he had earned out the 
works or had supplied the materials relating to the claims. 

The next point urged was that in this case the trial of the appellant was vitiated 
because un to a certain stage he w-as tried together with Henderson who was cha.ged 
with the offence of abetment of cheating under section 420 read wath section 109, 
Indian Penal Code and Henderson was put to trial ^vlthout any ^nction of the 
Central Government under section 197 of the Code of Criminal Procedure. 

Appiving its decision JC. Satwant Singh v. The State of Court 

^QR0^ M T T ('Pr! ^ 603 ' fl960) S.C.T. 863 : A.I.R. 1960 S.C. 266, the v^ourt 
helf.\S^fsL£nlndeVsJ^ 197 oithe Code of Criminal Procedure was not 
required for a valid trial of Henderson for the offence of abetmciU of chcatmg 
laecause it cannot be held that a public servant committmg such an offence is acting 
in the discharge of his duties as such. 

Tlie appellant w-as not a Government seia-ant ^'^^^''''^'.fnrJSnfTh^CcnTrai 
tractor and in his case, lliercfore, there was f 

Government being obtained under section 197 of le cnnrti'nn nf the Central 
His trials wnuld, therefore, be unaffected by the want of sanction of the Central 

Government for the prosecution of Henderson. 

Tlie validity of the trials was also challenged before us on that the 

Special Tribunal w-hich recorded the convictions 

in accordance with law and was incompetent to hold the tiials. Tlie Court hcl 
S— NRG 
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Furth-r, when the Tribunal lator on functioned with only one single member, the 
law had alreads been altered by Punjab Act X of 1950 which provided for change ol 
com’Xisiiion of the Special Tr bunal and laid down that instead of three memben 
the Tribun*’! was to be composed of One member onl> fhe Tribunal thus, at each 
stage, was properly constituted and functioned competently 

The n'-xt po nt tliat the anpclhnt was not given ?n adequate opportunity to 
produce his defence evidence the Court held It is now too late for the appellant to 
make a fre'h grievance in this Court that the witnesses in Pakistan were not 
examined The others were given up as they were not available Tliere lias, 
there'bre, been no failure to examine witnesses in England 

Irr the result all the appeals are dismissed subject to the modification that the 
compul ( ry fine imposed on the appellant in respect of charge No 21 whicli was the 
subject matter of Criminal Apneal Ko 478 of 1949 in the High Court, is reduced from 
Rs 1,08 m to Rs 54,200 

R L Ancnd H L Sibal Sen or Advocates (/J L Kohlt&nAJ C Thtoar, Advo 
cates), for Anpellant 

Pursholtam Tnkumdas Senior Advocate (Karlar Singh Ckawla and R ^ 
Sachlhey, Advocates), for Respondent 

G R Appeals dismissed 

[Supreme Court J 

V Ramaswatni, V Bhargaia M L Sethi v 

and Raghubar DayaU JJ R P Kapur 

2Zrd September, CrA No 110 of 1965 

Criminal Trial — First complatnl under seeltons 420,109, 114 and 120 F, Penal 
Code^^econd complaml under sections 204, 21 1 and 385, Ind an Penal Ccde—^ompeleney 
The only point that falls for determination by this Court is whether, m thi* 
case cognizance of the complaint, which included an oJTcnce under section 211* 
Penal Code, filed by (he rcspsndcnt against the appellant, was rightly or vvrongly 
taken by the Courts. 

In dealing with tins question of law, the imnorlant aspect that has to be kept 
in View IS that the point of time at which the legality of the cognizance taken has to 
be judged is the time when cognizance is actually taken under section 190, Criminal 
Procedure Code Under the Code of Criminal Procedure which applies to trials 
of such cases, the only provision for takmg cognizance is contained in section 190 
Section 193 which follows that section is in fact, a limitation on the unfettered 
power of a Magistr-ite to take cognizance Under section 190 

Mr Frank Anthony on behalf of the appellant urged before us that even in 
tho« cases where there may be no pendmg proceeding m any Court, nor any pro 
ceeding which has already concluded ui any Court, the bar of section 19 d HI fil 
^ould be held to be applicable if it is found that a subsequent proccedmg in any 
C^urt IS under contemplation We do not think that the language of clause f/l 
of sub section (1) of section 195 can justify any such interpretation '' 

\Ve, consequently, hold that m this case the complaint whirli was filed by tlie 
respondent, was competent and the Judicial Magistrate at Chand garh m tak ng 
cognizance of the olFaice only cxcrascd jansdictmn rightly vested in him Ho was 
fos «rj>' complamtb, the provisions of secuon 

195 (I) (b), Criminal Procedure Code 

Frank Anthony, R L Kohli and J C Talwar, Advocates, for Appellant 
Respondent No 1 in Person 
O P Rana, for Respondent No 2 (State) 

GR. 


Appeal dismissed. 
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Hasan Nurani Malak v '. 
Assistant Charity Commissioner, 
Nagpur. 
C.A. No. 498 of 1964. 


Bombay Public Trusts Act (1950), section 19 — Madhya Pradesh Public Trust Act 
{XXX of \'95\'), sections 5 andQ — The Bombay Public Trust {Unification Amendment) 

Act, 1959 — Definition of Public Trust under section 2 (4) of the M.P. Act — Bombiy Socie- 
ties Registration Act (F/q/'1960), section 86. 


Sections 6 and 7 of M. P. Public Trust Act enjoin upon the Registrar 
to record his finding. Such a finding may either be that the trust is^ a 
public trust or it is not. Section 7 (1) enjoins upon him to _ cause entries 
to be made in the register “ in accordance witn the findings recorded 
by him Under section 6 ”, and he is to publish the entries when made in the 
register. The register prescribed no doubt is a register of public trusts. If the 
finding of the Registrar is that a particular trust is not a public trust, does he not 
have to make an entry of nis finding in the register or has he to make an entry in that 
register only when his finding is a positive one tnat the trust is a public trust ? It 
will be noticed that there is notliing in section 7 (1) to show that he is rdtjuircd to 
make an entry only if the finding is in the affirmative. On the other handsub- 
section (1) of section 7 expressly provides that lie shall cause entries to be made in 
accordance with the findings recorded by him under section 6. Section 6 shows 
that he nas to record his findings and the reasons therefor whatever the findings 
are, whether in the affirmative or in the negative. Since entries under section 7 (1) 
are to be made in accoraance with such findings, either positive or negative, it follows 
that entries have to be made irrespective of w'hclher the trust is found to be a phbhc 
trust or not. To say that he is required to make an entry of a finding only if the 
finding is that the trust is a public trust would be contrary to the express langu^e of 
sections 6 and 7 and would unnecessarily curtail the lang^iage and the scope of the 
two sections. This construction is also supported by section 8. Under that section, 
though it is the entry made under section 7 wnich has been given finality a right oi 
suit is conferred on both the working trustee and all persons having interest m the 
trust or any property belonging to it and who is aggrieved by any finding. 


The High Court was, tnereforc, in error when it held that the Registrar was not 
obliged to make the entry as his finding was in the negative. In om vmw, rcaing 
sections 5, 6, 7 and 8 of tne M.P. Act it is clear that Registrar is enjoined upon 
to make an entry in the register of public trusts irrespective of whether his finai^ 
is in the affirmative or in the negative. For the entry he has to make is the ehtry 
*‘in accordance with his finding” "wfiatcver that finding is. 

The inquiry held by the Registrar under tne M P. Act was indisputably ‘‘a 
thing duly done ” under that Act. The inquiry' and it® ^sult having been saved by 
section 86 (3) (a) they continue to be governed by the M.P. Act in spite of its ccasmg 
to apolv in Vidarbha As we have already held it -was obligatory on the Registrar 
to h??e^made.an entry of his finding in the register of jiublic 
by him under that Act thoUgn the finding was that the trust was not a public trust. 

That being 

uSt'r th^Simbay Act while the proceeding under the M.P. Act is stiU pending was 
not compeS and the Assistant Charity Commissioner was precluded from enter- 
taining it. 

S. T. Desai, Senior Advocate with 7l//r. J. B. Dadachanji & Co., Advocates, 

for Appellant. 

S.— NRO 



Id 


G K Ackar, Advocate, for 


BLR Atjengar, Senior Advocate with B R 
Respondent No 1 

A" C Chaiurjee, Senior Advocate with Shankar Anand, Asghar Ah, and 
Ganpat ilai, for Respondents Nos 2 to 5 

Q — — . Appeal allowed 

[SypR£MB Court ] ^ 

K iya!ichoo,J c Shah GomathmaSagam Pillai c 

and R S Backawal, JJ 

1966 G A. No 1043 011965 

Contract Act {IX of IQ72), neclm 55 — Time as the essence of the contract 
By Afojont;) —In the present case there is no express Stipulation, and the circum 
stances are not such as to indicate that it was tjic intention of the parties that lime 
was intended to be or the essence of the contract It iS true {hat even if time was 
not originally of tluc csserice, the appeUanls could by notice served upon the rc«pOn 
dent call upon h«n to take the conveyance within the time fixed and intimate that 
ind'^faultofcompl ance with the requisition the contract will be treated as cancelled 
As observed m Stiekney v KeeSU L R (1915) A C 386 where m a contract for the 
sale of land the time fixed for completion is not made of the essence of the contract, 
hut the vendor has been guilty of unnecessary delay, the purchaser may serve upon 
tile vendor a notice I mitmg a time at the expiration of wh ch he will treat the coft 
tract as at an end In the present case appellants I and 2 have served no such notice, 
by their letter dated 30th July, 1959, they treated the contract as at an end If 
the respondent was otherw se qualified to obtain a decree for specific perfonnance, 
his right could not be determin'd by the letter of appellants 1 and 2 

But the respondent hss chrnied a decree for specific performance and tl is for 
him to establish th?t he was, since the date of the contract, conimuousl> ready and 
wiUit^ to perform his part of the contract If he fails to do so. Jus da m for specific 
performance must fad 

The respondent must m a suit for specific performance of an agreement plead and 
prove that he was ready and willing to perform his part of the contract continuously 
between the date of the contract and the date of hearing of the suit On this part of 
the case the trial Court recorded a clear finding against the respondent that he was 
at no tune ready and willing to perform h** part of the contract Tjie High Court 
did not consider ihe-cflect of this finding upon the da m of the respondent and with- 
out expfcssuig d ssent with that findmg granted a aecrec for specie performance to 
the respondent 

The trial Court Jias therefore com- to the conclusion, having regard to the 
admissionmide by the respondent, his subseauent conduct and other circum tances, 
that the respondent was not ready and willing to take the B?le deed at any time 
Ihc finding is based on pnma facte good evidence and the mrercncc raised by the 
trial Court IS reasonable It would brdifficultfor this Court to setaside the finding 
Without reappraisal of the evidence Counsel for the appellant lias not asked us— and 
We think that in the circumstances he was right m so doing— to review the evidence 
on tlic record and to arrive at an independent conclusion on the plea of readiness 
and svdhngn'ss of the respondent on Oic esndence, as the learned Judge# of the High 
Court mty have done if fhe question was raised before thrm The finding of the 
trial Court th?t after entering into the contract the responaent svas not ready and 
w Umg to perform his part of the contract must be accepted 

ff R Cokhale, S-ntor Adsecatc (R Gaaapaihy Iyer, Advocate , with him), for 
Appellants ‘ 

A K Sen, Senior Advocate {R Cepalaknshnart, Advocate, with him), for 
Respondent ' 


GR. 


Appeal albviti 

i I 
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[Supreme Court.] 

K. Watickoo, J. C. Shah and State of M.P. v. 

R. S. Bachatoal, JJ. Kalitram. 

5tk September, 1 966. C.A. No. 559 of 1964, 

Contract Act (IX of 1872), sections 140 ard 141 — Scope. 

If the creditior has lost or has parted with the security without the consent of 
the surety, the latter is, by the express provision contained m section 141, Contract 
Act, discharged to the extent of the value of the security lost or parted with. 

The State had a charge over the goods sold as well as the right to remain 
in possession till payment of the instalments. When the goods were removed by 
Jagatram that security was lost and to the extent of the value of the security lost 
the surely stood discharged. In the present case the State has not produced the^ 
accotots furnished under rule 16 of Rules imder the Foiest Act by the contrsetsT" 
relating to the quantity of goods removed by Jagatrsm. We must in the circum- 
stances hold that the entire quantity contrated to be sold to Jrgalrjm had been 
removed, and the surety is, because the State has pasted with the security which it 
held, discharged from liability to pay the j mount payable under the terms of the 
contract: 

_ Referring to Wulff and Billing v. fay, (1872) LR. 7 Q,B. 756, the Court held 
Subject to certain variations, which are not material for the matter under discussion 
section 141 of the Contract Act incor^'orates the rule of Engli.'h law relating to the 
discharge from liability of a surety when the creditor parts with or loses the security 
held by him. ' 

The Forest Officers of the State of Madhya Pradesh parted with the goods, 
before receiving payment of the amount due by the contractor Jagatram. Thereby 
the charge in favour of the State was seriously impaired and the statutory power _ to 
sell the goods for non-payment of the amount I’tmaining due became, for all practical 
purposes, ineffective. Again under the terms ofnhe contiact the Forest Aufhorhics 
had the right to prevent removal of goods sold until the pr.ce was paid : that right 
was also lost. The right conferred by section 83 of the Forest Act and under the 
terms of the contract to prevent removal and right to sell goods for non-payment of 
the price, coupled with the charge on the goods, constituted the security of State 
and that security was lost because the Forest Officers permitted removal of the goods 
by the contractor. 

We therefore agree with the High Court that the surety Kaluram stood dis- 
chai-ged from liability to pay the amount undertaken by him under the terms of the 
surely bona because the Forest Authorities of the State had parted with the security 
which they possessed for recovery of the amount due fiom the contractor. 

B. Sen, Senior Advocate ( J. P. Dube, Government Advocate of Madhya Pradesh 
and 7. M. Shroff, Advocate, with them), for Appellant. 

B. C. Misra, Senior Advocate (5'. S. ShtdJa, Advocate, with him) , for Respondent. 

Q . Appeal dismissed. 


K. P. Raghavan a- 
M. H. Abbas- 
Crl.A. No. 125 of 1966. 

-Criminal Procedure Code (V of 1898), sections 


<■ {Supreme Court.] 

V. Ramasioami, V. Bhargava 
and Raghubar Da^al. ff. 

6lh September, 1966. 

Penal Code (XAFo/ 1860), section 330 
207-A and 209. - . 

It will thus be seen that there was nothing in the prosecution or 
case which made the piosecution case inlicrently mpiobabic, and le 
be nojusl-fication for the NIagisliatc to hold that no Court could rcasom.bly c me 
to a conclusion on this material that the prosecution ca.se had c ‘ 

It is clear that in these circa mst.anccs, what the Magistrate did was o.pp 'P 



12 


hiin«lf the function of judging whether the prosecution evidence was to be believed 
or whether the defence evidence was to be believed in preference, and consequently 
the evidence of the prosecution witness who gave eye witness account of the offence 
was unreliable No doubt a Magistrate enquiring into a case under section 209, 
Criminal Procedure Code is not to act as a m*re post Office, and has to com" to a 
conclusion whether the case before him is fit for cf mm im-nt of the accused to thc^ 
Court of Session j but in arriving at that conclution, it is not the function of an 
enquiring Magistrate to weigh ^e ptos and cons of the prosecution and defence evi 
dence and to discharge the accused m rely because in his view the defence evidence 
was better than the prosecution evidence 

In the case before us as we have already held above, there was direct evidence 
of prosecution witnesses to support the charge in the ccmplaint and it could not be 
held that the witnesses who gave tt*e evidence were such that there was no reasonable 
possibility of their being believed by ?ny Court Consequently, it is clear that the 
Magistrate had ccmmitted an error m discharging the appellants, and the Sessions 
Judge Was right m ordering ermmitment of the appellants to the Court of Session 
for trial His order was also rightly upheld by the High Court 

We are only concerned with the mterprcialron of section 209 and we have indi 
cated above how the jurisdiction under that section should be exercised by a Magis- 
trate 

A S R Chart, Senior Advocate (Sardar Bahadur, Advocate, with him), for 
Appellants. 

B R L Iyengar Senior Advocate {A V V Acir, Advocate, with him), for 
Respondent No I 

V A Seytd Muhammad Advocate Genera! for the State of Kerala {M R 
Knshna Pillat, Advocate, with h m) for Respondent No 2 

GK, ' Appeal dimused 

[SuPREMB Court] 

K Suhha Rao C J and Sn Vcdagiri Lalcsliminaras mha 

3 M Shelat J Sw^m Ttmpic v Induru Pattabhi 

Uh Sepltmber, 1966 rami Rcddi 

CAi No 605 011964 

Madras Hindu Religious and ChantahU Endowments Act {XIX o/‘1951),«f/:oni87, 
93— 92 Ciml Procedure Code — Amending Act (//o/1927), section 73 — Madras Act 
X of 1946 

Chapter VII only provides for a strict supervision of the financial side of the 
administration of an institution The scope of the Auditor's investigation is limited 
It IS only an effective substitute for the trustee himiclf furnishing an audited account 
It isconccmcd only with the current m-’nagim'“nt of a trustee It does not even 
exonwatc a trustee of his liab hty to render eccounts except to a limited extent men 
tioned in sub section (7) of section 74, an order of surcharge under that section 
against a trustee shall not bar a suit against h m except in matters finally dealt with 
in such order This 'hows by necessary implication that a suit can be filed for 
accounts against a trustee in other respects In any view, it has nothing to do with 

the management of a temple by a previous trustee It is contended that under 

sub section (5) of section 74 the trustee or anj o her person aggrieved by such order 
may file a suit m the civil Court orprefer an appeal to the Goverment questioning 

the order of the Ccmmissioner and, therefore, It IS open to any member of the 
public to file a sut under the Act ‘ Any person ” there only refers to a person 
^**ati section (3)^<if section 74, i r , a person who is guilty of misappro- 



13 


We therefore, hold that Chapter VII of the Act has no bearing on the question of 
liability of an ex-trustee to render account to the present trustee of his management. 
Chapter VII does not provide for determining or deciding a dispute in respect of 
such rendition of accounts. If so, it follows that section 93 of the Act is not a bar 
to the maintainability of such a suit. 

P. Ram. Reddy, Senior Advocate (^1. V. V. Hair, Advocate, wth him), for Appel- 
lant. 

H. R. Gokhale, Senior Advocate (S. P. R. Vital Rao, K. Rajendra Chaudhuiy 
and K. R. Chaudhuri, Advocates, with him), for Respondent. 

G.R. Appeal allowed. 


[Supreme Court.] 

K.H. Wanchoo, J.C. Shah and 
R. S. Backawat, JJ. 

6th September, 1966. 


Kuppuswami Chettiar v. 
A.S.P.A Atumugam Chettiar. 
C A. No. 521 of 1964. 


A 7 

Transfer of Property Act {IV of 1882), section \2Z—Deed of release—Vitiated by mis- 
representation — Whether a valid conveyance. 

In the present case, the release was without any consideration. But property 
may be transferred ■vyithout conideration. Such a transfer is a gift. Under section 
123 of the Transfer of Property Act {IV of 1882), a gift may be effected by a regis- 
tered instrument signed by or on behalf of the donor and attestea by at least two 
witnesses. Consequently, a registered instrument releasing the ^dsht, title and 
interest of the releasor without consideration may operate as a trar^fer by way o a 
gift, if the document clearly shows an intention to effect the transfer and is si^ed 
by or on behalf of the releasor and attested by at least two witnesses. Exhibit 
stated that the releasor was the owner of the properties. It 

to transfer his title ana its operative words sufficiently coweyed the titk. The 
instrument, on its true construction, took effect as a gift. The gift was eff^tiv y 
made by a registered instrument signed by the donor and attested by more h n 
two witnesses. 

Now, It cannot be disputed that a release can be usefully employed a form 
of conveyance by a person having some right or interest ^ 

estate, e p., by a remainaerman to a tenant for life, and the re eas p 

an enlariement of the limited estate. But in this «sc, we are J 

release in favour of the holder of a limited ertate. Here, the 

personha^dngnointerestintheproperty anditcoula A deed 

of an existini estate. It was intended to be and 'vas a transfer of owner^^^^^ 

called a deed of release can, by using wo^ of sufficicn * , V-’nunsel arc not 

one having no title before the transfer. The cases relied Counsd^re ^not 

authorities for the proposition that 'be operatnre wo^s o (19531 2 ML T 

ignored. In^P. ChimathambiaPs case,l.-LB. (\954) Mad. 500 (195^^^^^ 

387, 391, the document could not operate as a transfer, because a r 

by section 34 of the Court of Wards Act, aid ^ ^ nheema Gowder I.L r! 

it could not vest title in the release. InHukhi Gow er . , ^ covenant 

(1959) Mad. 552 : (1959) 2 M L J. 324, 337, the question was 

of further assurance should be enforced by ffiould execute a 

deed or a deed of conveyance, and the Court held tha he - ■ , ^ ^ ^ f 

deed of conveyance. These decisions do not lay do^ ’bat a deed styled a d<xd ol 
release cannot, in law, transfer title to one who before the transfer had no intcrcsi 

in the property. 

C. B. Agarwala, Senior Advocate, {T. R. 'forlSpcllam'^ ^ 

Malhur, Advocate of M/r J. B. Dadachanji & Co., with him), for App 

5. V. Gupte, Solicitor-General of India {R. Ganapathy Iyer, Advocate, with 

him), for Respondents, . . 

^ Appeal dismissed, 

G.R. 
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[Supreme Court ] ^ 

V Rarnaswmt, V Bhargavet and Baran Prasad b 

RathubarDajahn ,, 

mseptrnltr, 1966 ' CA No 609 on96t 

Sptiijie MafAet ( 7 ^ 1877 ), 23 77 , 27 B—hdtan ContraclAct {IX of 1872 ), 

uchons 37 and AO — Whether the eovenatii of the pre exemption -offends the rule against pirpi- 
tuities and « therefore void and not enforceable even against the original contracting parties 


It is obvious that m these clauses ihc expression “ parties ” cannot be restricted 
to the original parties to the contract but must include the legal representatives and 
assignees of the original parties There is hence no reason why the same expression 
should be given a restricted meaning in the pre cmption clause which is the subject- 
matter of interpretation m the present appeal On behalf of the respondents Mr 
N C. Chatteiji rightly argued that the pre cmption clause was based upon the 
ground of vicinage and this arcumstance would also suggest that the intention of 
the parties was that the ore cmption clause should be bindip,g Upon the heirs and 
successors m-intercst and the assignees of the original parties to the contract 

We are accordingly of the opinion that the covenant for pre-emption in this 
case docs not offend the rule against perpetuities and cannot be corstaered to be 
%oid in law The view that we have expressed is borne out by the decisions of the 
Calcutta High ^Urt in Ah Jdossatn Mtya v Raj KumarHaldarPl L R (1943) 2 Cal 
605,of the AllJiabadHgh Court m vla/ed V v4h-4tAar,JLR (1927) 49 All 
JJ27|and of theMadras High CoUrl m Chtnna Munuswami Xayudu v Sagalaguna JPajudu, 
ILR (1926) 49 Mad 387 51 MLJ 229 Mr Bi«hcn Narain rtdicd on the 
decision of the Calcutta H gh Court m AToJin Chandra SoQtv Pfahab Alt Sarkar, (1901) 
5 G.WN r343, and the Judgment of the AlLhabaa High Gnurt in Oopt ttsm v 
ffeotRam, I (1923) 45 All 478 For the reasons wc have already stated we 
hold that the later decis ons in dh /fos/fun A/pi 0 v Roj Kvrnar Haidar, 11,B, (1943) 
2 Cal 605, in Chtnna Munusioamt P/djudu v Sagalaguna Pfqyu^, ILR (1926) 49 
Mad 387 5LMLJ 229, and in dalaidh v dh//Aar, ILR (1927) 49 All 527, 
correctly state the law on the point 

Btshan Harain, Sen or Advocate (B P Moheshmrt, Advocate, with him), for 
Appellant 


AT C Ckalterjee, Senior Aiivocate (^idramar Chose, Advocate, witli him), for 
Respondents Nos 1 and 2 r ^ 

G R f Appeal dismissed 


[SuPREJtE Court ] 

K Pf Wanchoo fC Shah and. Oicrumanalil Lak^hmi 

RS Bachawat,Jf Myliyil Kunninanlcandy'Narayani (dead) 

\2lh. Sepurryber, 1966 CA No 567 of 1964 

' ' ^falahar Tenancy Act, 1929 tfifadras Act) {XIV of 1930), sections 21 read with 
wWn 3 (15) — Kerala Land Reforms Act, \90Z {I of 1964 ) — Kanam Kuzhikanam — 
Transfer of Properly Act, 1882, f 


On the question whether a transaction is a Icanam Icuzhilcanam or a usufrurtuary 
mortgage, the name gviTn to it by the parties is a relevant, though not always a 
decisive, consideration If the parties described the trarsprtion to be a Icanam- 
iuzhikanam it is a valuable ind cation that they interdtd it to be such and rot a 
usufructuary mortgage If the docum-mt purports to be a mortgage, section I2 
of the Act alloirs the parties to prove that it is, m substance, a Icanam kuzhikanam 
or other lease But if the document purports to be or is, on its IrUe construction 
a^kan^ kuzlukanam or other lease, section 12 has no appl cation and full effect 
mus be giyen jo the document according to its tepor 


b gn ficantly, th'“ part es did not describe the transactions to be a mortgage 
olli, pana>mn or a kyvasam panayam Instcaa, they d'-senbed the transactiorx 
as kanam kuzhikanam ard the amounts paid to the transferees zs kamratham 
Eidubits A I and B 1 did not purport to be and were not transact ons for SScunrg 



debts. We agree. with the Courts below tHat the transactions were kanain-huzhi- 
kanam and were not' as usufructuary mortgages. ■ i . 

H.R. Gokhale, Senior Advocate (A. G. Pudissery, Advocate, with hhn), for 
Appellants. , ■ . , 

• P. Ram Reddy, Senior Advocate, {K. P. Madhava Menon and A. V. V. Nair, 
Advocates, with him), for Respondents Nos. '2 to 13. 

G.R. . ' i . Appeal dismissed. 

[Supreme' Court.] 

K.K. Wanchoo-, J.C. Shah Sukh Eal v. 

and R.S. Bachaysal, JJ. The State Bank of India; Calcuta. 

mh September, , / G,As.Nos.582-5?3 of 1964. 

• Displaced. Persons {Debi Adjustment) Act {LXX of \95\), section , 5 — Defniiion of 
‘ displaced debtor ’ and ‘ debt ’ under section s. , - _ 

, We are unable to agree wiih the contention- of the Bank that for, a p^on to 
be a displaced, debtor under the Displaced Persons -(Debik Adjustments) Act (LXX 
of t95t)j he must H ive beforepiigrati'on to India a place of residc'hceonly in the terri- 
tory which iater-was included in Pakistan, and had no place pf residence in the teiri- 
tory which is now India. The words of the definition in section -2 (i6) read .wi& 
section 2 (6) are sufiiciendy wide to include the case of a person who had a place of 
residence ‘in India as well as a place of residence in ah area now forming part of 
Pakistan, piiovided .that such person was displaced from that latter^ residence 
because of the setting .up of the two Domimons or on account of civil .disturbances 
or fear of such disturbances. . ■ ii ■ • 

- The Tribunal apparently accepted thertestimony of the witnesses-who deposed 
that Sukh Lal had a place ofresideitcerat Harunabad. The High Court disagi^d 
with that view, for in lheir opinion Sukh Lai was not proved to have actually resided 
im'caediatcly before the. partition at Haralnabad. But the test of actual xesidence 
before partition, applied by the High Court was, in ottr jud^ent, erroneous. 
On a consideration of lh'2 eviaence, we'are of the view that Su.h _Lal has established 
his status as a displaced debtor arid the High Court -tras in error in settmg aside the 
order of th^ trial Court in so far as it related to Sukh Lai. 

In our view, therefore, the appeal ofSukh Lai must be allowed and the appeal 

filed by Karam Chand and Prabh Dayal must be dismi^cd. The order passed hy 
the High Court will stand modified and the Court f ^c will deteimine 
the final liability of Karam Chand and Prabh Dayal for the debt due to Bank 

in accordance with the provisions of section 22 of the Displaced Persons (Debt 
Adjustments) Act (LXX of 1951). , . , , 

There is little doubt that on account of circumstances, over whiclUhe appellants 
had no control, property of considerable value belonging to [hem / 

In the circumstances there wiU be no order as to costs in this Court and m the High 

Court till this date. ^ 

A. K. Sen, Senior Advocate, Miss Uma Mehta and S. K. Mehta and A. L. Mehta, 
Advocates, wi'h him), for Appellants. 

H. L. Anand and AT. Baldeu Mehta, Advocates, for Respondent I\o. 1 
^ Order accordingty. 


Mahadu Rupila Deore v. 
The State of Maharashtra. 
Cr.A. No. 269 of 1964. 


[SupRiiME Court.] 

M. Hidayatullah, SM. Sikri 
and Raghubar Dayal, JJ. . - . - , , . ■ 

Act (II of 194:7)— Presumption under section 4 (1 J y tne rreienuon y s' 
Really, the a-holc object oflaymg ™P“SSSdUe^ 



independent evidence in corroboration of the staleroent of Shantilal It may be tbat 
It IS not necessary for the prosecution to lead corroborative evidence in cases where 
a presumption under section 4 (I) of the Act arises against the accused, but in cases 
where the accused leads evidence to rebut the presumption the importance of 
corroborative evidence cannot be gainsaid The Court has to weigh the probabilt 
ties of the case and to see whether the preponacrance of the probabilities lies with 
the def'*nce version or with the prosecution version irrespective of the presumption 
which IS sought to be rebutted by the accused per on When there is no evidence in 
corroboration of thi* statement of Shantilal it is d fficult to say that his story is a pro 
bable story In fact his desire not to have a panch present leads to the inference 
that he was afraid of the panch not supporting the version he would like to put for 
ward The advantage of this omission must go in favour of the appellant 

The H gh Court curiously enough, did not deal with ih * aspect of the matter 
It simply referred to it as a peculiarity by otecrving after narrating the prosecution 
case 

* When considering the probabilities pf the case therccoveryof thcmoncyisnot 
of significance Whatisofsignificanceism what connection the money was being 
paid and in that respett the statement of an independent witness would have been 
of value Th* H gh Court refers to the contention on behalf of the appellant in 
this connection and brushes it aside by saymg * This is besides the point ’ 

Dealing so lightly with this important aspect of the case sufficiently vitiates the 
judgment of the High Court It is also significant that Ihe High Court has nowhere 
referred to the credibility of the complainant a witness who has made some incon 
sistent statements and had a few convicuons to his credit 


We are therefore of the view that the learned Special Judge had dealt mth the 
matter fully and giveu adequate reasons for holding that the appellants version was 
to be preferred to the prosecution case and that the H gh Court was notjustificd In 
wttmff aside that viw The result is that the appeal is allowed and the order of the 
H gh C^ft 13 set aside The appellant u acquitted of the ofTences under section 1 6 1 , 
Ina an Penal Code and section 5 (I) {b) read with section 5 (2) of the Act Pme» 
if paid to be refunded as the appellant is already on bad 

D Karkhanis M}s Dadaekanjt & Co , Advocate, for Appellant 
0 P Rana and R A" Sachthej Advocates Ibr Respondent 


GR 


Appeal allowed 


[End OF VOLUME (I96QnsCJ (NRC)] 
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the Companj' Law Committee in their report of 1952 where the ,Committee have 
noted that the need for a provision for investigation was generally ret^j'nized. While 
recognizing thatin some cases the use of the powers ofinspection and fiwesligaiionmay 
shake the credit of the company andaflfectils competitive position the Committee 
observed that such a risk “ should not, however, deter us from considering the desi- 
rability of conferring adequate powers on an appropriate authority to investigate 
the alfairs of a company where such investigation is prima facie, called for. 
Similar observation are also to be found in the Report of the Company Law 
Committee presented to the British Parliament inJunel962 inregardtoa similar 
power of investigation under section 165 {b) of the English Act. In the context of 
the rapid pace at which industrialisation is taking place in the country and com- 
panies are floated with share capital of the size and volume not conceived of only 
a few years ago, chances of misuse olsPower, maladministration and malpractices 
have considerably increased. A safer .!ird such as a power of investigation becomes 
not only necessary but also inevitable for the protection of an increasing number 
of shareholders, creditors and other persons interested in such large companies. 
Considered from this angle there would be no difiSculty in holding that even if the 
provision as to investigation amounts to a restrictions, it is a reasonable restriction, 
especially so when the power under section 237 (la) as stated earlier can only be 
exercised on an opinion formed on the objective test of the existence of circumstances 
suggesting things set out in clause (b) of section 237. It is not therefore possible to 
uphold the challenge to the clause under either of these two heads. 

Though the contentions regarding mala fides and the constitutional invalidity 
of section 237 (b) are not upheld, the appellants succeed in the other two contentions. 
The appeal is allowed and the impugned order is set aside. Since the appe ian s 
have partly succeeded and partly failed, there will be no order as to costs. 

ORDER. 

In accordance with the opinion of the majority the appeal is allowed but there 

will be no order as to costs. , , „ , 

IT Q cj / ■ — Appsol QllO^S'^d 


THE SUPREME COURT OF INDIA. 

(Ori^nal Jurisdiction.) 

Present ;-P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 

tullah, V. Ramaswami and P. Satyanarayana Raju, JJ. Petitioner* 

Durgadas Shirali ' ' ^ 


V. 


The Union of India and another • • 

ConstUulicn of India (1950), Article 359 Q)-Order, dated 3rd Ifovember, 1962 as amended on Uth bocem- 
ker, 1962 issued by the President of India under Legol effect. .... ... 

Defence of India Rules (1962), 30 (1) (b)-Meedfor detention of a citiz<m under-Fohtual assoc, at.on 

of the citizen and his membership of a particular political group Ifareevan coim eraw . 

During the pendency of the Presidential Order, dated 3rd Nov^bcr, - a^*d on H h 
November;i962, issued under Article 359 (1) of the ConsUtuUon f 

of India Rules or any rule or order made thereunder cannot be questioned on the ground that it con 

“".7.9,2, .nd 22 .r.hc .f 

a citizen from challenging the validity of the Defence of n la k or Instance a citizen 

under on any ground other than the contravention of Artices , , ^ jj^^g^nnd 

wiUnotbe derived ofhis right to move an appropriate Court for a 
that his detemion has been ordered mala fide. Similarly it tyill be 

order of detention on the ground that any of thc^md given and the object tvbich the 

and there is no real and proximate connection bel'v^ecnth ® 

Legislature has in vic^v. ^ ^ 

mere a District Magistrate passed an order under rule 30 (1) W “^^e De^ o In Ja Rtdes 

forthedetentionof the netitioner on the ground that he tvas sausfied that the Leftist Wing of^e 
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ComaiujiutPartyin India constitutedareildangcrtoextcmal and internal xecuiity of India as that 
Party formed at? jjmgs behest was prejjanng for a widespread agitation for establishing Com 
mtnust regime by’i^V-crsion and violence and that he was further satisfied from reports that the 
petitioner who was the Secretary of the Lefiut ^\ingofthe Communist Party was likely to act in a 
manner prejud cial to the D fen c of Indn and C vilpefencc, India s relation with Foreign powers, 
publ c safety and the maintenance of public order 

HeU the order of detention was valid. 

Itwould not be correct to state that the aetiViticfcF the Leftist Wmg of the Cotnmunut Party 
cannot in aiy cucumstancesbe lU gal and would neccssatilyo irtelevant merely because tie Govern 
ment of India has not declared the Psrty illegal or imposed a ban on iL In considering the question 
whether the petitioner was acting in a manner prejudicul to the Defence of ladu it was open to the 
Magistrate to take into account uic reports which he had recaved as to the political association of the 
peutioner, his political iriendi and his political loyaf^j^ In considering the circumstance that the 
petitioner was a member of the Leftist Wing of the Coi^<<nunut Party which, according to reports, 
was piepanag for a widespread agitation the District Magutrate was not applying his mind to any 
irrdevant circumstaner with regard to theDCcdfor detention of the petitioner This political associa 
tioncftkepctiuoner and hu membetship of a particular political group was a relevant consideration 
in the matter of detenuoa of the petitioner This ground has close and proximate connection with the 
secuiityofStateandmaintenanCeofpublicordcrasconlcmplatedbyruleSOof theDefence of India 

Rules. 


Petition Under Article 32 of the Constitution of India for etiforccxncnt of Funda- 
mental Rights 

A K Cm, M K Rrnmrnnh, S C Asamal and D P Singk, Advocalcj 
of Messrt EaTtiaTnurtki & Co , for Petitioner 

C C Kmliiait, Mvomc-Cnml for ihe State of Rajasthan (A A" SachUtg, 
Advocate, with him), for Respondent No 2 


The Judgment of the Court delivered by 


Ratru^amt, J —In this case the petitioner— Durgadas Shirali has obtained in 
a role callmg ui»n the r«^ndents to show cause why a wnt of haitas corpus should 
not be issued under A^e 32 ^ the Constitution directing his release from detenuon 
^ m ofBbilwara. Rajasthan under rule 

r^iiL?«r R J'fcncc shown by the Advocate- 

SdS ?o w’g.vm °° napoadmtr to v,hom aottoo of Ihr mlc war 

The prt.nonrr was anotrd on 2i.d January. 1965 at Jaipur m punuanor of 
an order dated 29th December, 1964 made by the rrsoond^t Nn ? 

Das llrhta. Dumet Magistrate of Bhilnan. which sSS i AUows^’—'^ 

object ofestabluhingconumimitregune by iubvmwaand^I^f/ t ^g'taiion with the 

uble conclusion that the Leftist CommSat 1 1' to the iriesis 

.rcunty of U.o coonny .«! that n ha, bccomTiSLouy to “■* 

I, Tiaraj^ Das Mdita, Distiict Magutsale. Chilwara m nj-ri-_ ... 
tinder rule 30 (11, clause (^) oftheDeft^eef India RuIm powers delegated to me 

brr, 1964shourd bi coniirmrd -mrSMr D"™' 

ordrrbyt^ordrrho P 7/1 (19) Hontu {ACr l)^d” r“2t?Ja„S^fl9“5‘‘.°” 



iq DURGADAS SHiRALl V. UNiojj OF INDIA. {Ramaswami , Jx 

*• 

On behalf of the petitioner it was contended by Mr. Garg that the District^' 
trate had not applied his mind to the specific activities of the petitioner and there \va.i 
complete absence of material before the District Magistrate to suggest that the con- 
duct of the petitioner would be “ prejudicial to the Defence of India and Civil 
Defence, India’s relations with foreign powers, public safety and the maintenance 
of the public order It was, therefore, submitted on behalf of the appellant that 
the order of detention made by the District Magistrate was tna/a fide and illegal, 
hfr. Garg subnntted, in the second place, that one of the grounds mentioned in the 
order of detention was that the petitioner was a member of the Leftist Wing of the 
Communist Party of India and Secretary' of the local branch of diat party at Bhilwara. 
The Leftist Communist Party has been carrying on anti-national and pro- 
Chinese propaganda and the District Magistrate was of tlie opinion that the Leftist 
Communist Party, therefore, constituted a real danger to external and internal secu- 
rity of the country. It was submitted by Mr. Garg that the Leftist Wing of the Com- 
munist Party had not been declared illegal or banned by the Government of India 
and the membership o^the petitioner of the Leftist Communist Party of India was, 
therefore, not a relevant ground for the order of detention. 

Before proceeding to deal with these points raised on behalf of the petitioner it is 
necessary to state that in Makhan Singh Tarsikka v. The Stale of Punjab ^ this Court had 
occasion to consider the legal effect of the Proclamation of Emergency issued by the 
President on 26th October, 1962 and two orders of the President — one dated 3rd 
November, 1962 and tlie other dated 1 1th November, 1962 issued in exercise of the 
powers conferred by clause (1) of Article 359 of the Constitution. It was held by 
this Court that the sweep of Article 359 (1) and the Presidential Order issued under 
it is wide enough to include all claims made by citizens in any Court of competent 
jurisdiction when it is shown that the said claims cannot be effectively adjufeated 
upon without examining the question as to whether the citizen is, in substance, 
seeking to enforce fundamental rights under Articles 14, 19, 21 and 22. It was 
pointed out that during the pendency of the Presidential Order the validity of the 
Ordinance or any rule or order made thereunder cannot be questioned on the ground 
that it contravenes Articles 14, 21 and 22. But this limitation cannot preclude a 
citizen from challenging the validity of the Ordinance or any rule or order made 
thereunder on any other ground. If the petitioner seeks to challenge the validity of 
the Ordinance, rule or order made thereunder on any ground other than tlie contra- 
vention of Articles 14, 21- and 22, the Presidential Order caimot come into operation. 
It is not also open to challenge the Ordinance,- rule or order made thereunder on the 
ground of contravention of Article 19, because as soon as a Proclamation of Emergen- 
cy Is issued by the President under Article 358 the provisions of Article 19 are auto- 
matically suspended. But a petitioner can challenge the validity of the Ordinance, 
rule or order made thereunder bn a ground other than those covered by Article 358, 
or the Presidential Order issued under Article 359 (1). Such a challenge is outside 
the purview of the Presidential Order. For.iirstance, a citizen will not be depnved 
of his right to move an appropriate Court for a writ of habeas corpus on the ground 
that his detention has been ordered mala fide. Similarly, it will be open to tlie citi- 
zen to challenge the order of detention on the ground that any of the grounds given 
in the order of detention is irreleavant and there is no real and proximate connection 
between the groimd given and the object which the Legislature has in view. 

It is contended, in tlie first place, on behalf of the petitioner, that the order of 
detention is bad because the District Magistrate had not applied his mind to the 
specific activities of the petitioner. It was poiirted out that in tire order of deten- 
tion the District Magistrate has mainly dealt with the activities of the Leftist v\ mg 
of the Communist- Party of India which was carrying on anti-national and pro- 
• ’Chinese propaganda. The District Magistrate proceeds to say that the party was 
formed at Peking’s behest and was preparing for widespread agitati^ vwth the 
object of establishing communist regime by subversion and violence. The District 
Magistrate, therefore, readied the conclusion that the Leftist Wing of the Commumst 


1. AA.R. 1964 S.C. -381. 
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Party constituted o real danger to external and mtemal security of cotintry 
So far as the petitioner is concerned the District Magistrate has descnbed him as 
Secretary of the Leftist Wing of the Communist Party and has proceeded to state 
that he was satisfied lhat the petitioner was licly to act in a manner which was prc 
mdicml to the Defence of Indm and Civd Defence India s relations svith forei^ 
iowers, public safety and the maintenance oFlhe public order In reply to he peti 
tmn of the detenu the District Magistrate, Bhilsvara has filed an affidavrt m this 
^iirt In paragraph 3 of ihe affidavit the District Magistrate has stated tot he 
Via*; satisfied from the reports that the petitioner was carrying on anti national and 
oro Chinese propaganda as a member of the Leftist Wing of the Communist Party 
In paragraph 5 the District Magutrate has stated that he passed the order of deten- 
tion after satisfying himself on the Tcpom that the petitioner was the Secretary of the 
Leftist Wmg of the Communist Party of India, Bhilwara branch and that he was 
likely to act m a manner prejudicial to Defence of India and Civil Defence, India’s 
relations with Foreign powers public safely and the maintenance of public order 
In view of the affidatit of the District Magistrate it is noLpossible for us to accept 
the argument of Mr Garg that the District Magistrate did not apply lus mind to 
the specific activities of the petitioner and that he made the order of detention solely 
on the ground that the Leftist Wing of the Communist Party of India was carrying 
on anti national and pro Chinese propaganda 


It was next argued on behalf of the petitioner that the Leftist Wing of the Com- 
munist Party of India lui not been detdared illegal by the Government of India and 
the party has not been banned It was submitted, therefore, that membership of 
lhat x>ar^ was not u illegal and the order of detention of the petitioner cannot be 
legally based upon this ground In other words, it was submitted by Mr Garg that 
the ground that the petit lonpr was the Secretary oAhe Leftist Wing of the Communist 
Patty of India -was irtclcvant for the purpose of rule 30 of the ‘Defence of India 
Rules The argument was put forward lhat if this ground was irreJevant for the 
purpose of the Rule or was wholly illusory the order of detention as a whole was vitiat- 
ed and must be quashed by grant of a writ of haUas corpus In support of his argu 
ment Mr Garg referred to the deasion of this Court m Shtbhan Lai Saksena v Tkt 
Slatto/UltarProxUsh^ We are unable to accept the argument of Mr Gargascorrect 
It is not correct to state that the activities of the Leftist Wing of the Communist 
Parly cannot m any c rcumsUnccs be illegal and would necessarily be irrelevant 
merely because the Government of India has not declared the party illegal or 
imposed a ban In considenng the question whether the petitioner was acting 
in a manner prejudicial to the Defence of India wuhut the meaning of rule 30 
of the Defence of India Rules it is open to the District Magistrate to take into account 
the reports which he had received as to the political association of the petitioner, 
his political friends and his political loyahties )n considenng the circumstance 
lhat tlic petitioner was a member of the Ldkst, Wm.^ of dj* CksmcojiwsA VirX'j aC 
India wluch, according to the said reports, was preparing for a widespread agita- 
tion wth the object of establishing communist regime by subversion and violence 
the District Magistrate svas not applying his mmd to any irrelevant circumstance 
wth regard to the need for detenuon of the petitioner under the Defence of India 
Rules In our opinion, in the light of the reports received by the District Magistrate 
the political association of the petitioner and hi5 membership of a particular political 
group is a relevant consideration in die matter of detention of the petitioner This 
ground has close and proximate, connection with the security of State and mam- 
tenance of public order as contemplated by rule 30 of the Defence of India Rules 
In our opmion, Mr Garg is unable to make good bis submission on this aspect of 
the case 


For these reasons we hold that the petitioner has not made out a case for the 
grant of a writ under Article 32 of the Constitution The Wnt Petition fails arid 
IS accordmgly dismissed 

^ ^ P««t£iort dimuiti 


1 (1954)SCJ 73 (19541 I&ILJ 143 (1954) S OR 418. 
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THE SUPREME COURT OF INDIA. 

(Civil. Appellate Jurisdiction.) 

Prese?jt: — P. B. GA}^yimU'.GijyRhv.,Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULLAH, V. RaMASWAMI A^^D P. SaTYANARAYANA RaJU, JJ. 

Durga Prasad, etc, • • • Appellants* 

V. 

H. R. Comes, Superintendent (Prevention) Central Excise, 

Nagpnr and anoter, etc. • • Respondents, 

■ Defence of Mia {Amendment) Rales (1963^, rale 126-i (2) read with rule ISeSeopc-If gives power to 
seize documents. 

C’tsloms Act (L// 0/1962), sections 2 (34) and 110 (5)--Collector of Customs—If a ‘proper oficer' within 
section 1 10 iZ)— Documents seized without authority by a Cuttoms officer at Nagpur sent to Delhi for translation-- 
Order of seizure of the same documents under section 1 10 (3) by Collector of Customs, Nagpur while they were a 
Delhi beyond his territorial jurisdiction — Validity, 

Customs Act {LII of 1962), section 103— 5co/i«— ‘ Secreted, meaning of— Power ofseizstre under— Nature 
of— When can be exercised. 

Rule 126-L (2) of the Defence of India (Amendment) Rules (1963) only gives authority to any per- 
son empowered by the Central Government in that behalf to seize any gold in respect “ 

suspicion of contravention of the Gold Control Rules along with the 

but there is no provision in that rttle for search (Amcndthent) 

zure of documents be exercised by such ofBcer under rule 156 oft 

Rules, 1963 as an ancillaty power for the effective exercise of the power seizure of suspec- 

power granted under rule 156 is an ancillary or incidental power or m in action as may be 

..a gold. I„ o,H„ word., .ho pow.r under rule W „ pow» » n.( » 

necessary for seizing the gold and does not mclude tlie power of s 

ancillary but an independent power. _ ,.nrlerthe 

' The Collector of Customs is a 'proper ofScer’ “ seize any document 

Customs Act and has as such power under section 110 (3)/>f the Customs t 

which in his opinion will be useful for any proceeding un er e - r- la n t ol Rules 

■ Where certain documents believed to be connect^ with Collector of 

seized under rule 126-L (2) of the Defence of India fAmendmm ) Departmental Officer 

Customs, Nagpur at Nagpur were sent to Delhi for proper ^ " made an order of seizure of the 
and while they were thusL Delhi the Collector of Customs, Nagpur, made an 
same documents under section llO (3) of the Customs ct. 

Held, the order of seizure made under section 1 10 (3) of the Customs Act was a valid or . 

No doubt when the seizure order was made under secuon Plough the docu- 

Nagpur or the territorial jurisdiction of the documents were in possession of a 

ments were sent to Depii the legal position wm nosscssion was still with the Assistant 

bailee for the limited purpose of translation of the order of seizure made by 

Collector of Customs, Nagpur. from the ^Assistant Collector to the 

the Collector was the transfer of legal possession ® ° involve a physical transfer of pos- 

Collector himself. Such a change of possession nee no n Dojjgotor exercised the full incidents 

session but as a matter oflaw on and from the j retained at Delhi for a specific 

ofposscssion over the documents. The fact that the documents wer 

purpose will not affect the legality of the order o seizur ^onse of 

The argument that the word ' secreted ' m had reason to believe that any 

being hidden or concealed and that n^^^could not be made for such a docuinent or lhing 

document or thing was so concealed or jmtood in the context in which the word is used 1 

i, untenable. The ivord ' secreted' must be ihe norma! or usual place with a 

section. In that context, it means ‘documents which are hpn 

vicsv to conceal them’ or it m ay even mean 'documents orth i^ _ 

^ Otli December, 19ot). 

•G.A 3 . Nos. 677 to 680 of 1965. 
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non ts 1 kely to keep out of the way or to put la a place 
n this sense that the word ‘ secret ed must be understood 


other words documents or things which a p 
where the ofRcer of law cannot End it It is 
as It u used in section 105 of the Customs Act 

I.oruiiltearEummlteacceptoUlMtktpo'raotKatcl. under wtt.on lOnofthu Ou-lomiAcl 
cannot bo ccrcucd unte tho authorBalion.nncdmlhatbchalf.pccifici a document for vtluct a .catch 
.. to be made The object of grant otpower under «»ti<m 105 u not .catch for a particular document 

bnlordocumcnt.ottlungiuh.chmayben«lulor»<omary for p.occcdinp either pending or con 

tcmplated Unde, the Cmtom. Act At that .tage .t i. not po.iiHc for the officer to predict or cvm to 
know m advance what documents could be found m the search and which of them may be useful or 
relevant It is only after the search is made and documents found therein arc scrutinised that thwr 
relevance or utility can he determined To require, therefore, aspecification or description of the docu 
ments in advance is to misapprehend the purpose for which the power is granted for elfecting a search 
under section 105 of the Customs Act. The power granted under section 105 ts therefore a power of 
general search But it is essential that before this power is exercised the preliminary conditions 
tequitedby the section must best ictly satisfied thatis thcofEcer concerned must have reason to 
believe that anydoeuments orthings which in bis opinion are relevant for any proceedmgs under 
the Customs Act arc secreted in the place searched 

Appeals Crom the Judgment and Orders dated the 24th/25th February, 1964 
of the Bombay High Court {Nagpur Bcndt) at Nagpur m Special Civil Applications 
Nos 437, 448, 449 and 490 of 1963 

G S Patkak, Senior Advocate (G L Sanghi and K Snmvasamurt'ky, Advocatcs> 
and 0 C Afatkur, Ramndtr Xaratn and J B Dadachanjt, Advocates of Mfs J B 
Dadachanjt & Co , with him), for Appellants 4 

S V Gupu, Solicitor General of India and A* S Bindra, Senior Advocate 
{B R G K Achat, Advocate, with them), for respondents 
The Judgment of the Court svas delivered by 

RmasKona, J --These appeals are brought by a certificate from the judgment 
of the High Court of Judicature at Bombay (Nagpur Bench) dated 25th February, 
1964 in Special Civil Applications Nos 437, 448, 459 and 490 of 1963 wherem 
the respective appellants challenged the search and seizures carried out by the 
respondents at the residential evm business p-emvses of the appellants in exercise 
of the power derived from rule 126.L (2) of the Defence of India (Amendment) 
Rules, 1963 (hereinafter called the ‘Gola Control Rules’) and sections 105 and IIO 
of the Customs Act, 1962 (heremafter called the ‘ Customs Act ’) 

Ctvil Appeal No 678^1965 

Tins appeal arises out of Special Civd Application No 490 of 1963 which relates 
to the search and seizure of t^ premises of Sri Durga Prasad on 19th August, 
1963 and 20^ August, 1963 The amhonsaijon was granted by the 1st respondent 
—Assistant Collector of Customs and Central Fxcise^ Naigpur— tn thn, se.cw/i 

Customs and Central Exase—on 19th August, 
1963 to search the appellant’s premises “Shrecram Bhawan”#and to seize and 
take possession of all gold gold ornaments, etc which were believed to have been 
k^'Di in fontravcntion of Gold Control Rules and also account books and documents 
The -luthorisation was granted underRulc 126 L(2) of the Defence of India (Amend- 
ment) Rule', 1963 and reads as follows 


Shn S H Josht 

Supwintendent of Customs and Central Excise 
Xsagpur 

fvl ^ before toe and on due inquiry thereupon 1 have been led to 

^rflL B Wified below and said to be m possess on and control of 

.he ■“ of 

Beta Is of prcmises/vauimockers to be Karcbed 

premues aRwrteimnca thereto including offices outhouses eie 
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This is to authorise and require you to enter the said premises \vith such assistance as shalhjb. 
retired, and to use, if necessary, reasonable force for that purpose, and to search every part of the 
said premises and to seize and take ■'possession of all gold/goid ornaments along with the receptacle 
covering t ereof which you may reasonably believe to be kept in contravention of the 
Gold Control ^Ics and also of such books of accounts, return or any other documents, as you may 
reasonably believe to be connected with any contravention of Gold Control Rules, and forthwith 
report to this ofSce regarding the seizure made, returning this order, with an endorsement certifying 
what you had done under it immediately upon its execution. 

Given under my hand and seal of this office this nineteenth day of August, 1963. 

Seal of Office. (jSd.) KRISHNA DEV, 

19th August, 1963. 

Assistant Collector of 
Customs and Central Excise, 
Nagpur.” 


Having taken possession of the documents, respondent No. 2 retained those 
documents at Nagpur for about 8 days. Thereafter the documents were sent to 
Delhi temporarily for proper translation by the Departmental Hindi Officer. 
While the documents were at Delhi, the 3rd respondent viz., the Collector of Customs, 
Nagpur, made an order of seizure under section 110 (3) of the Customs Act. The 
order of seizure, dated 6th September, 1963 states: 


“ Whereas information has been received that the undermentioned documents are in the 
custody of Shri S. H. Joshi, Superintendent of Central Excise, Nagpur : 

1 . Nagpur kijuni Rokad Bahi Hisab Bahi Shri Nagpur ki 24th July, 1958 to 28* October 
J959 (in Hindi), pages i to 96 ; 

2. Shri RokadBahi Nagpur (in Hindi), pages i to 27 ; 

3. Rokad-Bhuramalji Agarwal (in Hindi), pages i to 78 ; 

4. « Shri Khata Bahi Bhai Bhuramalji Agartval Samvat 2000-2001, 2005-2006 (inHindi), page 
I to 53 ; 

5. Partners Shri X Du Group Hisab Bahi— upto 3rd May, 1959 (in Hindi), pages 1 to 45 ; 

6. Shri Khata Bahi— Bh. Bhuramalji Aganval— Samvat 2006-7 to 2012 (in Hindi) pages 

ito57; ^ 

7. Hisab (bahi)— Partners— G X F Group up to 3rd May, 1959 (in Hindi), pages i to ao ; 

8. Om-P. Ankada Bahi (in Hindi), pages i to 25 ; 

g. Ankada (Bahi) Bombay, Nagpur (in Hindi), pages 1 to 10 ; 

10. Shrijaipurki Hisab Bahi (in Hindi), pages 1 to 101; (loose papers) and i to 39 (regular 
pages) ; 


11. G.N.A. 1956-58 (A/c. Book in English), pages i to 101 ; 

12. Account Book similar to No. 11 abo^e (in English) back card-board cover missing pages 
I to 129 ; 

13- June Shan Jakhiramji Bhagwandasji, pages i to 2, loose P?P'=”- > t° 7i ar 
pages ; 3rd November, 1956 to 2nd May, 1959;— Total thirteen exercise book type account books. 

14. Eight bunches of loose sheets stitched together containing sheets as detailed below . 

Bunch No. 1 containing sheets 5; Bunch No. 2 containing sheeU Bunch No.^ 
sheets 4; Bunch No. 4 containing sheets 5; Bunch No. 5 confining 4. 

taining sheets 2; Bunct No. 7 — Nagpur 

under Customs Act, 1962 (LH of 1962) I. Shri Tilak Raj, the Collector of 

been emposvered as Collector of Customs under Notification No. . ’ ’ .j,,. oj-jej- that the 

1963, of the Government of India in this behalf in exercise of the said powers hereby order tnat m 

aforesaid documents shall be seized. ” . , , , r. . 1 1 of:2 

Respondent No. 3 made a second order of seizure dated J 

with regard to the same documents. Respondent No. as jp il jje 
had to make the second order of seizure dated 11th September 1963 bemuse rie 
was, at first, under the impression that the documents "'^^e u aireadv made 
respondent No. 2, but later on he learnt that respondent No. ^ ^d 
over the documents to the custody of Sri Krishan Dev, s 1 

Central Excise, Nagpur. „ , . .1 

It is contended by Mr. Pathak on hehalf of tlie appehauts that^^j^^^^^^ 
search and seizure dated 19th August, 1963, was illegal becau- 
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had no power to seize documents under Rule 126-L (2) of the Defence of India 
(Amendment) Rules, 1963 which states; 

“ 126-L Power oftrOry starth tetzvrt, to h u^omaMn and to lake samples 


(3) Any penon authorised by the Central Government by writing m this behalf may— 

(0) enter and search any premisa. not betnga rcrinery or establishment referred to ui lub-rule 
(0, vaults. locLers or any otKer place whether above or below ground ; 

til teiie anv cold m reinect of which he tuipcets fliat any provision of this Part has been, or 
hfceine or IS about to be contravened along with the package, covering or receptacle, if any, m 
which liicb gold u found and thereafter take allmcafuret necciiary for their lafc custody. 


It is contended for the apneUants that the Rule only gives audiority to seize any 
gold in respect of which there u suspicion of contravention of the Gold Control 
‘ Rules along with the package, covering or receptacle, but there is no provision in 
the Rule for search or seizure of any documents On behalf of the respondents 
the Solicitor-General relied upon the provisions ofRulc 156 which is to the follow- 
ing elTecl • 

“ 156 Powers to giM rfeel to rules, orders tU (i) Any authority, officer or pmon who 
IS empowered by or m pursuance of tbe Defence of India Ordinance, 1962, or any of these Rules 
to make any order or 10 cstcreiieany other power may, m addition to any other action prescribed 
by or under these Rules, lake, or cause W be taken, wch steps amluse»or cause to be used, such 
force as may, m the opinion of such auihontv, cfficer or person be reasonably neewsary for 
securing compliance with, or for preventing or rectifying any contravention of, such order or for 
the eftective exercue of such power 

fa) Wherein respect of any of tbe proviMoos of these Rules there u no autboiity, oiEcer or 
. person empowered to take action under tuhKtulc(t), the Central or the State Government may take, 
or cause to be taken, such steps and use.or eause tobe used, such force as may in the opiiKon of that 
Government be reasonably necessary for securing compliance with, or preventing or rectifying any 
breach of, luch provision 

( 3 ) For the avoidance of doubt,it is hereby declared that tbe power to take steps under tub- 
rule (t) or under sub.rule ( 2 ) includes tbepowerloenteruponanyl^dor other property whatsoeaer *' 
It was submitted that the Superintendent of Customs and Central Excise was an 
officer empowered by the Central Covemment to exercise the power under Rule 
. 126-L (2) and under Rule 156 the Superintendent had the additional power to take 
or cause to be taken such steps as may be reasonably necessary for the eficettve 
exercise of such power The argument was stressed that under Rule 156 tlic Super- 
intendent had the power to seize documents for the purpose of investigating whether 
the gold which was seized was gold in respect of which any provision of Part XII-A 
had been contravened We do not think there is any justification for this argument. 
The power granted to the authority empovieied under Rule 156 is an ancillary 
or inadental power for making efTcclivc seizure of suspected gold In other words, 
the power granted under Rule 156 is the power to take such action as maybeneces- 
sary for seizing the gold and docs not mclude the power of seizure of documents 
which is not an ancillary but an mdependent power. The view that we have taken 
IS borne out by the Seventh Amendment of the Defence of India Rules made on 
24th June, 1963 Before the amendment. Rule 126-L reads as follows : 

‘'t26-L. Power of enlry, search, seszare, to ohiaomfomalun and Ui take simples Any person 
autborued by the Board b> writing in this behalf may— 

(a) enter and search any refinery of which ihe refiner, or ibe esiabhshment of a dealer who 
« Lcemcd under this Part ; 


(1) teizeanygoldmrespectofwhicbbeniapectstliatanYprovisionorthisPanhai been, or 
M being, or la about to be, tontravened, along with tbe package, covering of receptacle, if any. in 
which such gold u found and thereafter tale all jneasures necessary for their safe custody 

(2) Any person authorised by ihe Central Government by writing in this behalf may — 

(«) enter and search any premuej, not being a refinery or establishment referred to m sub- 

rule ft), vaults, lockers or any other place vibeiher above or below ground , 

• V • **“cany gold in respect of which he HBpectj that any provision of this Part has been, or 
w uabtmt to be contravened, along wifti Repackage, covering or receptacle, if any, 10 
which rich gold is found and thereafter take aO measures necessary for their safe custody. 
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After the Seventh Amendment the following clause tvas inserted after clause {b) 
in sub-rule (I) ; 

“(c) seize any books of account, return or any other document relating to any gold in 
respect of which he suspects that any provision of this Part has been, or is being, or is about to be, 
contraveneed and thereafter take all measures necessary for their safe custody. ” 

By the same amendment the following sub-rule was inserted after sub-rule (2) : 

“ ( 3 ) Any officer authorised by the Board by writing in this behalf may search any person 
tb^t officer has reason to believe that such person has secreted about his person- 

fa) any gold in respect of which such officer suspects that any provision of this Part has been 
or is being, or is about to be, contravened. 


(i) any document relating to such gold.” 

It is important to notice that Rule 126-L (2) has not been amended by the Seventh 
Amendment and there is no provision in this sub-rule for such a seizure of any 
docunient. We are, therefore, of the opinion that respondent No. I had no authority 
under Rule 126-L (2) of the Defence of India Rules to order respondent No. 2 
to seize and take possession of the documents in the premises of the appellant. 

The appellants will not however be entitled to the relief of ^ant of a writ, 
because we are of the opinion that there is a valid order of seizure of the same docu- 
ments on 11th September, 1963, bythe Collector of Customs under section 110 (3) 
of the Customs Act. Section 110 of the Customs Act states ; 


“ no. (i) If the proper officer has reason to believe that any goods are liable to confiscation 
under this Act, he may seize such goods : 

Provided that where it is not practicable “ ^ f d^l 

serve on the owner of the goeds an order that he shall noyerno , p , 

with the goods except with tlie previous permission of such omcer. 

(2) Where any goods seized under mb-seebon (0 noUM Ihafi be re^mn- 

under clause (a) of section 124 within six months of the seizure oi me goous, ui g 

ed to the person from whose possession they were seized : 

Provided that the aforesaid period of rix monfe may on ^fficiem 

extended by the Collector of Customs for a period not exceeding srx months. 

(3) The proper officer may seize any documents or things which, in his opinion, will be useful 
ibr, or relevant to, any proceeding under this Act, 

1 A MiwvA-nic seized under sub“Scction (3} shall be 

Coll^f this aspect of the 

Collector of Customs was not a proper omo .r.r,c5P<5sion of the Suuenn- 

and so he had no authority to was made to section 

tendent or the Assistant Collector, Central Dxcis . 

2 (34)' of the Customs Act which states t - - . . ' 

. /* ....firinc tn he nerformed under this Act, means 

“ 2. (34) ‘ proper officer’, in relation to any fu -Roard or the Collector of Customs ; ” 

the officer of custLs who is assigned those functions by the Board or the 00 

On behalf of the respondents the Solicitor-(/OTcral relmd upon sccti^^^ 5 ) o e 

Customs Act which smtes that “an officer of otLr officer of 

discharge the duties conferred or Jathak however, submitted that section 

customs who is subordmate to him . Mr. r , j./y between the “func- 
5 (2) h» no application to .hitt ca.c to ^ 5 (2) of 

(tons on tlte one hand and ‘‘ I’?''','” 'pessary to go into this point 

the Customs Act on the Other. We do not PoUector ^ Customs would be a 

because we arc of the view that, in any ™ by the Act, because 

proper officer ” in relation to the funrtion .„i, Ji.jid ass'ened the powers of a 

p a matter of principle the Collector oi Cytoms bimsclf^ be deemed to have 

“proper officer” to the subordinate officer must -Weaccord- 

powen of a “ proper officer » undcrscct.on HO (j).f 
ingly rt jeet the contention of Mr. Pathak on n P 

s c J— 86 
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It was next submitted on behalf of the appellant that on both Ae dates 6th 
September, 1963 and llth September, 1963— the documents were not m physical 
possession of respondent No 2 and there could not be a valid seizure of documents 
as contemplated by section 1 10 (3) of the Customs Att It is the admitted position 
that when seizure orders were passed b> the Collector of Customs on 6th September, 
1963 and llth September, 1963 the documents were not in Nagpur or withui the 
territorial jurisdiction of respondent No 3 But we do not accept the argument of 
the anpellant that the power of seizure must necessarily mvolve, in every case, the 
act of physical possession of the person who had a right to seize the articles It is 
true that the documents had been sent to Delhi by rc^ondent No 2 for a limited 
purpose and for a limited period But though the documents \vc“" sent to Delm, 
respondent No 2 was still in legal possession of the documents, for he had the 
to control the use of the documents and to exclude persons who should or should 
not have access to the documents The legal position is that at Delhi the documents 
•were in possession of a bailee for the limited purpose of examination and translation 
of the documents but the legal possession was stdl with respondent No 2 The law 
on this pomt has been correctly stated by McUish,LJ m Ancona v Rogers^ asfoUow? 

there u no douht that a bailor who bas debvered goods to a ba tee to Veep them 
on account of the bailor may it 11 treat (he goods as being in hu own pouession and can snaintais 
trespass against a wrongdoer who interferes with them It was argued, however that this was a mere 
legal or constructive possession of the goods and that m the Bills of Sale Act the word ‘possessim 
was used m a popular leruc and meant actual or manual possession VVe do not agree with_^ 
argument. It seems to us that goods which have been debvered to a bailee to keep for the bauor, 
faeb as a gentleman s plate <!ebi«rcd to Jus banker, or Jus /urn ture warehoused at the Paotecbnictm, 
would m a popular sense as well as to a legal tense betaid to be still in his possess on 

This passage ^vas approved by Lord Porter m VmUi States of America v Dolljvs Mug <1 
Cmpagme S A am Bank of England* antj it was held m that case that where a 
bailor can at any moment demand the return of the object bailed, he still has legal 
possession 


It follows, th'‘rcfore m this case, that the Collector, by hts order of seizure dated 
6th September, 1963 or I Ith September, 1963 could transfor the legal possession of 
the documents to himself The Ic^l effect of the order of seizure zoadc by the 
^Hector was the transfer of the legal possession of the documents from respondent 
ISo 2 or respondent No 1 to the Collector Such a change of possession need not 
necessarily involve a physical transfer of possession if it was not possible at that stage, 
but as a matter of law on and from the date of seizure the Collector exercised the 
full me dente of possession over the documents The fact that the documents were 
retained at Delhi for a specific purpose will not affect the legality of the order of 
seizure and there was, m law, transfer of possession m respect of these documents 
from respondents Nos I and 2 to respondent No 3 

On behalf of the appellants Mr Pathak refeired to the decision of this C6urt m 
(7u»i Ckand v The State of Pvitjah* In that case, the question debated was whether 
the presumption under section nS-Aof the Sea Customs Act, 1878 would arise m 
respect of an article svhich was ongmally seized by the police and handed over to the 
authoritiK of the Customs Department and was actually svith one of them when it 
was seized In this context this Court observed at page 373 of the Report 

* A 'seizure’ under the authonty of law doo involve a depiirat on of possess on and not merely 
ofcujtMy and ao when the poLee officer seized ibc goods the accused lost possess on which vested m 
the pohee vVhen t^t possess on is transferred, by virtue of the provisions conta ned in section iCo 
to the CustcM aulhontics tbcieu no frmb seiznie under the Sea Customs Act It would, tbet&o«, 
follw that, Mving regard to the circumstances in which the gold catne into the possession of the 
t^stonu authorities the terms of section lyS-A which requ res a seizure under the Act were not saPS- 
Ged and consequently that prov« on cannot be avaDed of to throw the burden of proving that the 

gold was not smuggled on the accused 


«|62)(Supp)lsaR. 364 AIR.196 


t (1876) i EitJ) 285 at p aaz 
s (1953) t AXJi 573 
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The ratio of that case is of no assistance to the appellants, for the question at issue 
in that case was in regard to burden of proof under section I78-A of the Sea Customs 
Act and whether the presumption imder that section would arise in the special cir- 
cumstances of the case. Mr. Pathak also referred to the decision of the Queen’s 
^ench in Vinter v. Hind^, in which the respondent, a butcher, exposed for sale part of 
a cow which had died of disease, and sold the meat to a customer, who took jt home 
for food, and some days afterwards was requested by the appellant, an Inspector of 
nuisances, to nand it over to him, and it was condemned by a justice as unfit for the 
food of man. It' was held by the Qpeen’s Bench in these circumstances that the 
meat was not “so seized” and condemned as is prescribed by sections 116 and 117, 
the Public Health Act, 1875, and therefore the respondent was not liable, as the 
person to whom the same “ did belong at the time of the exposure for sale,” to a 
penalty under section 117. The decision of this case is of no help to the appellants 
because the actual decision turned upon the language of sections 116 and 117 of 
the Public Health Act, ,1875 and the respondent was held not liable to the penalty 
because he was not the person to whom the meat did belong at the time of 
exposure for sale”. 

It was then contended on behalf of the appellants that there is no material 
to show that the documents seized were relevant or useful to the proceedmgs under 
the Customs Act and in the absence of such material the seizure of the documen 
must be held to be illegal. We do not think there is any wamnt for tms argumen . 
The orders of the Collector dated 6th September, 1963, and 11th Septem ei% 
both state that the Collector was of opinion “ that the doci^ente were use u or 
and relevant to the proceedings under the Customs Act, 1962 Respon en • 
has also stated in para. 3 of his return that information was received from , 

source that the appellant had a considerable quantity of hoarded go \ .-i 

not been declared by him under Rule 126-1 of the Defence 
Rules, 1963, and for this purpose a raid was made for search of gold and gold 
ornaments. Respondent No. 2 has further stated as follows • . j 

_ ‘‘During this search, I also came across ^•’'^Vl”f”^®c^-’;tfpycLTo'Aheraua^tity of gold 

petitioner had acquired considerable quantity of gold which was far in . , . ^ ^ under Rule 

declared by the petitioner and his family members in the Emitted 

ta6-I of the Defence of India (Amendment) Rules, 1963. In addi , Customs Regulations 

petitioner had resorted to pun^hable under the Sea Customs 

and the Regulations under the Foreign Exchange RcgulaUon p which I came across 

Act,_i878 and/or the Customs Act, 1962. The documents, note-books p^es to the 

also indicated that the petitioner had resorted to undcr-inv g of rupees, unauthorised 

extent of millions of rupees, large-scale purchase parties of whom some are persons 

sale of Foreign Exchange involving lakhs of dollars (U.S.) to parties 01 wnum 
known to be directly or indirectly involved in smuggling acPviiies. ;„rr,vTnation 

We accordingly hold that there is sufficient material, 

of the Collector of Customs under section 110 ^3) .he Act and the argument 

ments would be useful or relevant to the proceedings under the Act ana me gu 

of Mr. Pathak on this aspect of the case must be 

For the reasons expressed, we hold that the High accordingly 

that the appellant had made out no case for grant of a wnt. This appeal accoramg y 

fails and must be dismissed with costs. 

Cimt Appeal ATo. 677 o/1965.- 

This appeal arises out of Special Civil Appheatmn andNagpur 

to the search of the premises of the issued by the Assistant 

on the basis of an autlaorisation dated 24th September, > . p 3^^ Nagpur 

Collector of Customs, Raipur to the Superintendent of Central Excise at ivagp 
under section 105 of the Customs Afct which reads as lollows 

" Shri H. R. Gomes, 

Superintendent (Prev.) H.Q,rs., 

Central Excise, Nagpur. . . - ntTmce under 

Whereas information has been laid before me has been made to appear 

section II rcadwith section 1 1 1 of the Customs Act, 1962 ( Eli of ipba) 

j. {1882) L.R. 10 a-B. 36. - 
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that the production of contraband goods and documenu relating thereto arc essential to the enquiry 
about to be made in the suspected offence. 

This u to authorise and require you to aearch for the *aid articles and documents In the s^p/ 
office/eodowns/residential prermses/convcyance/packages belonging to or on the 
DurKaVasadSarafTumsaraijd if found, to produce the same forthwith before the undersigned 

itturoing this authority ktter with an endorsement certifying what you have done under it 
immediately upon its execution. 

Givenunder my hand and the seal of this office, this 24th day of September, 19G3. 

Seal of the Integrated Divisional Office, 

Central Excise, Raipur. 

(Sd.) R. N. SEN 
Axsiitaat Collector, 
Cuttomi & Central Excise : I D 0 ■ 
. ve P •• 


It is contended on behalf of the appellant that the authorisation is not legally 
Valid since there is no averment by the Asststant Collector that the documents were 
“ secreted Section 105 of the Cmtoim Act states . 

“105 (i) If the Assistant Collector of Qistoms,orin any area adjoining the land frontier or ffie 

coart of India an officer of customs specially anpoivtred by name m this behalf by the Board, has 
reason to believe that any goods liable to conlycation, or any documents or things which m bis opinion 
WiU be useful for or relevant to any proceeding under this Act, are secreted in any place, he may 
authorise any officer of customs to search or may himself search for such goods, documents or things. 

(a) The provisions of the Code of Criminal Procedure, 189B, relating to searches shall, so far 
as may be, apply to searches under thu section subject to the tnodiHcation that tub.section (5) of section 
jG^ottht said Code shall l^ve effect « if for the word “Magistrate” .wherever it occurs, the words 
" Collector of Customs " were substituted. ” 


Accoiding to the appellant the power of seizure under section 105 of the Customs 
Act cannot be exercised unless the Assistant Collector had reason to believe that the 
documents were secreted. It was argued that the word ‘‘secreted ” is used in section 
105 in the sense of being hidden or concealed and imless the oOicer had reason to 
believe that any document was so concealed or hidden, a search could not be made 
for such a document. We are unable to accept the submission of the appellant as 
wrrect. In our opinion, the word ‘ secreted ’ must be undentood in the context 
in which the word la used in the section In that context, it means ‘ documents 
which arc kept not in the normal or usual place with a view to conceal them * or it 
may even mean ‘ documents or things which are likely to, be secreted In other 
words, documents or things which a person is likely to keep out of the way or to 
put in a place where the officer oflaw cannot find it It Is in this sense that the word 
‘secreted ’’must be understood ash is used in section 105 of the Customs Act. In 
this connection reference was made by the Sohcitor-Gencral to the affidavits of the 
Superintendent of Central Excise dated 28th October, 1963. Para. 6 states that 
“Sorne of the documents were recovered from the living apartments and safe of Ae 
petitioner and also from the drawers of the tables and cabmets utilised by his sons 
and a search was made for documents which may have been secreted xn the premises”. 

It was further submitted on behalf of the appellant that the power of search 
under section 105 of the Cmtoms Act cannot be exercised unless the authorisation 
specifies a document for which search is to be made. In other words, it is contended 
that the power of"search under section 105 of the Customs Act is not of general 
character. ^Ve do not accept tlus argument as correct. The object of grant of 
power under section 105 is not*scarch for a particular document but of documents 
or things which may be Useful or necessary for proceedmgs either pending or con- 
templated under the Customs Act. At that stage it is not possible for the officer to 
predict or even to -know in advance what documents could be found in the search 
and which of them may be useful or necessary for the proceedings. It is only after 
the search is made and documents found therein are scrutinised that their relevance 
or utility can be detennined. To require, therefore, a specification or description 
of the documents in advance is to misaiqirehend the purpose for which the power 
is granted for effecting a search under section 105 of the Customs Act. We are, 
therefore, of opinion that the power ofseardx granted under section 105 of the Cus- 
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Scited, die pSminafrcMd.V^'^^^’ a t before this power is 

fied, tliat is, the officer cLcerneT^^lrT^^^^ 

or things, ivhich in his nrmrnn reason to beheve that any documents 

are secreted in the place ^earch^^^^ '"If ^ for any proceedings under the Act, 

holding that this condition hac P ' ^ mentioned the reasons for 

s ints condition has been satisfied in the present case. 

the grant of Tvi^ranTtV^*^^’ we hold that the appellant has made out no case for 
s aiu 01 a writ and tins appeal must be dismissed with costs. 

Civil Appeals Mas. 679 and 680 of 1965. 

677 onoe'sSd M? are similar to those in Civil Appeal No. 
For the rSsonc ^ additional ground in these two appeals 

hvo SioSls ^ T that Siese 

h044'’fee fi"7u7heTur Tppe”^^^^ 


V.K. 


Appeals dismissed. 


the supreme court of INDIA. 

(Criminal Appellate Jurisdiction.) 


c ■ F- F- GrAjEfTORAGAPKAR, Chief Justice, TL. N. Wanchoo, C. Shah, 

t>. M. SlKRi AND V. Ramaswami,JJ. 


The State of Uttar Pradesh 


V. 


Appellant* 


F- B. Aganval , _ Respondent. 

ft' of India (1950), Article 134 (i) (c) — Scope — Order of conviction bjf trial Court set aside by 

tgh Court on appeal — Application' by State for a certificate under Article 134 (1) (c) — Competent. 

Constitution of India (1950), Article 136 — Supreme Court Mules, Order 21, rule 2 — Appeal lying to Supreme 
ourl on certificate being issued by High Court — Application for Special Leave under Article 136 — Not to be 
entertained unless certificate is refused. 

^ If an accused person is convicted by the trial Court and on appeal to the High Court his conviction 

IS set aside, the State is entitled to apply to the High Court for a certificate under Article 134 (1) (c). 
Such an application cannot be rejected in limine on the ground that it is incompetent ; it has to be 
entertained and considered and decided on the merits. The fact that no provision has been made 
^ the Constitution of India which may be said to correspond to section 41 7 of the Criminal Procedure 
ode, is of no significance in view of the fact that the words used in Article 134 (1) (c) are wide enough 
to take in appellate orders of acquittals passed by the High Court while dealing with appeals brought 
before them by accused persons who are convicted by the trial Courts. 

Observations to the contrary in State Government, M.P. v. Ramakrishna Ganpatrao Lims^ and others, 
A.I.R. igg^ S.C. 20 and S. Alajumdar v. A. Brahmacbari and others, CrhApp. No. 21 of jgfio decided on 
t 4 th September, 1964, disapproved. 

Where an appeal lies to tlie Supreme Court on a certificate issued by the High Court, no applica- 
tion to the Supreme Court for Special laiave to appeal under Article 136 of the Constitution of India 
shall be entertained unless the High Court has first been moved and it has refused to grant a certificate : 
Ipide order 21, rule 2 of Supreme Court Rules). 

Appeal by Special Leave from the Judgment and Order dated the 26th August, 
1965, of the Allahabad High Court (Lucknow Bench) at Lucknow in S.C. Appeal 

No. 85 of 1965. s v v 

0. P . Rana, Advocate, for Appellant. 

R. K. Garg, Advocate of Mjs. Ramamurthi C? Co., for Respondent, 


• Crl.A. No. 170 of 1965. 
/ 


4th Tebruary, igSfi. 
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The Judgment of the Court was delivered by 

Gajendragaikar, CJ— If an accused penon is convicted by the trial Court 
but on appeal to the High Court u acquitted, can the State move the High Court 
under Article 134 (1) (c) of the ConstituUon for a certificate that the case m question 
IS a fit one for appeal to the Supreme Court’— -that i the short question whicli arises 
m this appeal by Special Leave 

The respondent R B Agarwal was committed to the Sessions for trial by the 
Judicial Officer, Lucknow under sections 467 and 471 of the Indian Penal Code 

learned Assistant Sessions Judge who tried this case, dropped the charge under 
section 471, but convicted the respondent under section 467, Indian Penal Code, and 
sentenced him to suffer rigorous imprisonment for five years and to pay a fine of 
Rs 10 000 and in default to undergo further rigorous imprisonment for a period 
of two years 

The respondent challenged the said order of conviction and sentence by 
preferrmg an appeal before the High Court of Judicature at Allahabad, Lucknow 
Bench The Higl Court allowed the respondents appeal, set aside the order of 
conviction and sentence imposed on bun by the trial Court and ducctcd that he 
should be acquitted^ The appellant, the State of Uttar Pradesh, then applied to 
the High Court for a certificate under Aruclc 134 (1) (c) of the Constitution The 
High Court has rejected the said application on the ground “ that in view of the 
latest pronouncement of the Supreme Court in S Majumdar r A Brahmachart and 
6lhers\ Aruclc 134 does not provide for an appeal to the Supreme Court from 
an order of acquittal by the High Court ” It is this order refusmg to entertam 
the appellant’s application for certificate on the ground that it is mcompefent under 
Article 134 (1) («), which is challenged before us by the appellant m the present 
appeal 

Mr Rana tbr the appellant contends that the tvords used m Article 134 (1) (r) 
are plam and unambiguous, and they do not justify the view taken by the High 
Court that it is not open to the State to move the High Court for a certificate in a 
case where the High Court has set aside the order of conviction and sentence passed 
by the trul Court against an accused person Article 134 (1) (c) provides that an 
appeal shall lie to the Supreme Court from any judgment, final order or sentaict 
in a crumnal proceeding of a High Court m the territory of India if the High Court 
certifies that the case is a fit one for appeal to the Supreme Court It will be 
noticed that m the present appeal we arc not concerned with the question as to 
whether the application made by the appellant for a certificate should be granted 
or not, that is a part of the merits of the enquiry which the High Court will have 
to hold in case we come to the conclusion that the High Court was m error in taking 
the view that the application made by the appellant was incompetent The stage* 
to consider the ments of the said application can arise only if and after the appli- 
cation is held to be competent 

Now the relevant words m Article 134 (1) (c) are wide in their sweep They 
authorise an application for a certificate from any judgment, final order, or sentence 
m a criminal proceedmg of a High Court It is dilficult to see how an order of 
acqmttal passed by the High Court in an appeal preferred before it by convicted 
accused person cannot be said to be ajudgment, or final order in a crimmal proceed- 
ing of the High Court Therefore, on the plam words of Article 134 (1) (e), v,e 
see no escape from the conclusion that if an accused person is convicted by the trial 
Court and on appeal, the High Court sets aside the said order of con^ction, it 
would be competent to the State to apply to the High Court for a certificate under 
Article 134 (1) (c) of the Constitution 

Article 134 (1) (a) and (6) confer a nght of an appeal to this Court, whereas 
Article 134 (1) (c) confers a right on the aggrieved party to make an apphcation 
for a certificate, and it is for the High Court to consider whether the certificate of 


1 Cr A.No 01 of 1960 d eo d e d oa itthSeptemSer, 1964' '' 
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fitness should be issued or not Article 1^4 (A r 

dSfon on the merits this Court came to the con- 

passed bv ^ been made out for mterference by this Court with the order 

fs which was under appeal. That shows that the question 

1 application for a certificate can be made by the Smte^St 

at all Fv^ acqmttal by the High Court on appeal, did not fall to be considered 
that Ari- T , this Court has referred to Article 1 34 and has observed 

spntc«r« • ^ provide for an appeal from a judgment, final order, or 

r ^ ™>nal proceeding of a High Court if the High Court has on appeal 

Tti th- order of conviction of an accused person and has ordered his acquittal, 

ct't A it has also been observed that there is no provision in the Con- 

siitution corresponding to section 417 of the Code of Criminal Procedure anu 
order is final, subject however to the over-riding powers vested in this 
ha h 136 of the Constitution. With respect, the fact that no provision 

« s been made in tlie Constitution which may be said to correspond to section 417, 
Procedure Code, is of no significance in view of the fact that the words 
Tia^° are wide enough to take in appellate orders of acquittal 

P ssed by the High Courts while dealing with appeals brought before them by 
acci^ed persons who are convicted by the trial Courts. As we have already indi- 
■ “7 sweep of the relevant words used in Article 134 (I) (c) being very wide, 

^ necessary to look for any separate provision in the Constitution which 

would correspond to section 417, Criminal Procedure Code. Therefore, we do 
not thmk that the observations made by this Court in Limey’s case^, can be 
represent correctly the true legal position as to the scope and effect of Article 
134^(1) (c) of the Constitution. 


In ^ Shatiliranjan Majumdar’s case^, this Court was again dealing with 
fn application brought before it under Article 136 by Special Leave, and in consider- 
the merits of the appeal, incidentally, reference has been made to the earlier 
decision of the Court in Limsey’s case^, and it has ' been observed that accord- 
ntg to the said decision there is no provision in the Constitution corresponding to 
section 417, Criminal Procedure Code and, therefore, the order of acquittal made 
by the High Court is final, subject however to the over-riding powers of this Court 
Under /^ticle 136 of the Constitution. What we have said about the relevant 
observations made in Limsey’s case^, applies equally to the observations made 
tn Shanliranjan Mqjtmdar’s case". 

, In our opinion, therefore, the true legal position is that if an accused person 
IS convicted by the trial Court and on appeal to the High Court, his conviction is 
^^te State is entitled to apply to the High Court for a certificate under 
^ticle 134 (1) (c). Such an application cannot be rejected in limine on the ground 
ffiat is is incompetent: it has to be entertained and considered and decided on the 
merits. 


Tire result is the appeal is allowed, tlie order of the High Court refusing to 
p'ant a certificate on the ground that the application made by the appellant in that 
behalf is incompetent, is set aside and it is remitted to the High Court for disposal 
m accordance with law. 


I' *954 S.G. 20. 

3- G.A. No. 21 of i960, decided on 14th Sep- 


tember, 1964. 
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After we granted Special Leave to the appellant to file an appeal again't 
the impugned order refusmg to entertain the appeiJant s appheatjon for a certificate 
as a matter of precaution, to save bmiution, the appellant has also filed an appli 
cation for Special Leave to artpeal to this Court against the appellate decision of the 
Hiffh Court on the merits We cannot and do not propose to deal with the said 
application because Order 21. rule 2, of the Supreme Court Rules provmcs, tnUr 
alta that where an appeal lies to the Supreme Court on a certificate issued by 
Hiffh Court, no application to the Supreme Court for Special Leave to appeal shaU 
be entertained unless the High Court has first been moved and it has refused to 
grant a certificate We would therefore, direct that the application 'or j^pccial 
Leave filed by the appellant should stand over until the final decision by the High 
Court on the menls of the appellants application for certificate which we arc 
remitting to the High Court for decision in accordance with law 

y Appeal allowed 

THE SUPREME COURT OF INDIA 
fCrirmnal Appellate Jurisdiction ) 

Present —K Subba Rao, M HiOAVAnaLAH and R 6 Bacjwwat, JJ 
M V Knshnan Nambissan Appellant* 


V 

The State of Kerala Respottdent 

Prevention of Food AduUenuon Aci{XXXVltofi9SA) section 23 — Rules framed under Appen 
dix B A 1103 — Balter mllk-^iandard prescribed— If should coniam same amounts of solids not 
fat as curds 

It IS eotaaingredieot of the definition of butter milk that it should contain any particular 
percentage of solids not f^it Indeed no standard in regard to its contents is prescribed The oah 
standard it il may be described as one ts that it shall be a product obtained in the manner desenb 
ed thereunder A person commits no offence where he merely added water to the extent of H 
per cent to the butter milk The reason for the omission to prescribe a standard for butter milk is 
presumably due to the fact that it is not possible (o maintain m butler milk the same percentage 
of solids not fat content as is found incurdsorroi]k,for water will be added in the process of 
making butter milk owing to the fat that butter grains in the churn are washed with cold water 
which run oR into the butter milk 

Quare. — Whether prosecutfon Could he buncbcd for adulteration of butler milk under some 
other clauses of the defimtioo of adulterated lo seaion 2 of Prevention of Food Adulteration Act 7 

Appeal from the Judgment and Order, dated the 1 1 Ih October, 1963 of the Kerala 
High Court m Criminal Appeal No 153 of 1962 
\J? Ganapathy I)er, Advocate, for Appellant 
A* tSinma’a Afenorrand Af R A' /Vilbr*. Advocates for Respondent 
The Judgment of the Court was delivered by 


Stibba Rao, J —The appellant is the manager of the Palghat Depot of Messrs 
Nambissan’s D V Dairy Farm On20thJu|y, 1961, one of the Foodlnspectors 
visited his depot and purchased from the second accused, the sale'man in charge of 
the depot, two nazhes of ‘ skimmed thick butter milk’ out of the stock exposed for 
iale m the depot He sent a sample of it for analysis to the Public Analyst The 
Analyst reported that the solids not fat content in the said sample was 7 5 per cent 
as against 8 5 per cent prescribed for curd , he was of the opinion that the sample 
contained not less than 1 1 per cent of added water When the sample was analysed 
a few months later by the Central Food Analyst, he reported that the solids not fat 
content m the sample was only 6 4 per cent Thereupon a complaint was filed 
'jn the Court of the District Magistrate (Judicial), Palghat, against the appellant and 
hjs salesman— we arenotcoocenicd in Uwsappeal with the charge against the sales 


•Cfl A. No 93 of 1964 
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man. The charge against the appellant was that he committed an olfence under 
section 16 (1) (a) (f) and section 7 of the Prevention of Food Adulteration Act, 1954 
(XXXVn of 1954), hereinafter called the Act, read with rule 44 of the Prevention of 
Food Adulteration Rules, 1955, hereinafter called the Rules. The charge against him 
was that he exposed for sale “ skimmed thick butter-milk ” which on analysis was 
found to be adulterated with water to the extent of 1 1 per cent. The learned District 
Magistrate, on a consideration of the entire evidence placed before him, came to the 
conclusion that the appellant was not guilty of the offence with which he was charged; 
he held that no standard of quality was prescribed for butter-milk and, therefore, 
the accused could not be convicted for the offence under the Act and the Rules. On 
appeal, the High Court took the view that the standard for milk had been fixed by 
the Rules, that the same standard was made applicable to curd and that, as butter- 
milk was in essence curd from which butter had been extracted, the butter milk should 
contain the same quantity of solids-not-fat as curd should cpntain. On this reasoning, 
the High Court held, that as the sample showed only 6.4 per cent of solids-not-fat 
content while it should have contained 8.5 per cent, of it, the accused had committed 
the offence under the said provisions and sentenced him to pay a fine of Rs. 100, in 
default to suffer simple imprisonment for one month. Hence the present appeal, 
by certificate. 


Mr. R Ganapathy Iyer, learned Counsel for the appellant, contended that the 
appellant was prosecuted for not maintaining the standard prescribed for butm^milk 
and that, as no standard was in fact prescribed for the said product, the High Court 
went wrong in convicting him. 

To appreciate this contention it is necessary to notice the relevant provisions of 
the Act and the Rules. 


Section 2 (i) (I).— An article of food shall be deemed to be adulterated if the Qualfiy or ^ritV 
of the article falls below the prescribed standard or its constituents are present m quantities wnicn 
are in excess of the prescribe limits of variability. 

Section 7.— No person shall himself or by any person on his behalf manufacture for sale* 
or store, sell or distribute — 


(/) any adulterated food ; 

(j'O any misbranded food ; 

* ***** 

(v) any article of food in contravention of any other provision of this Act or of any rule 
made thereunder. 

Section 16. — (I) If any person — 

(a) whether by himself or by any person on his behalf ■"IPC'’*® onl°of"th(fnrovWom^onhis 
for sale, or stores, or distributes, any article of food m contravention of any o h p 
Act or of any rule made thereunder. 

« * * • * * _ 

he shall, in addition to the penalty to which he may be liable under the provisions of section 6, be 
punishable 

In exercise of the power conferred under section 23 of 
Government made rules defining the standard of ^u^hty fo , . f 

of variability permissible in respeet of, any article of food. Rule 5 rcaas . 

' “ Standards of quality of the various articles of food specified in Appendix B to these Rules 

areas defined in that Appendix.” 

■ appendix B. . . f 

A. 11.01. Milk means the normal clean and fresh ^ 

the udder of a healthy cow, buffalo, goat or sheep furms the period at cast hours 

calving or until colostrum free whether such secretion has been processed o no ■ n • . 

..4.11.01.01. Cow milk shall contain not sbairbe"not Rss 

where it shall be not less than 3 per cent, and in Pumf “nd I Ll wi^crc ii 
than 4.0 per cent. The milk solids other than milk fat shall be not less tiian p-r eem 

A- 11.01.02. BuTalo milk shall contain not less than 5.0 ^rccnL of md^fat MM^^^^ 

Punjab PEPSU. Uttar Pradesh, Bihar, W«t not bc^s^^ than 9 per cent, 

not be less than 6 per cent. The milk solids other than milk fat shall not oc i 
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i tr 01 OJ Goat or sheep fniJk shall confajn not Jess 3 0 per cent of milk fat ra«pt 

A 1102 Skimmed milk, either fresh or reconstituted means milk from svhich all or 
fiir milk fat has been removed by mechanical ot any olher process and include separated n u k 
or ‘ Whme sl.Smed milV The milk solids other than milk fat shall be not less than 8 J per cent 

A 11 03 Butter milk means the product obtained after removal of butler from curds by 
churning or otherwise 

A 11 05 (al Table (creamery) butter means the product prepared exclusively from milk, 
cream or curd of cow or buffalo or a combination thereof with or wi thout the adduion of salt and 
mioured with annatoo and shall contain not less than 80 per cent of milk fat and not more than 
16 per cent of moisture No preserwti\e is pcrmis iWe m table butter. Diacctyl may be added 
for flavour but shall not exceed 4 parts per nnllion 

(6) Dcahi (cooking) butter means the product prepared exclusively from milk, cream or curd 
of cow or buffalo or a combination thereof without ihc addition of any salt or any colour or any 
oreservative and intended exclusively for use in cookingor for preparation of ghee ft shall conlaw 
not more than 20 pet cenu of moisture and not less than 76 per cent of milk fat Where butter is 
sold or offered for sale without any inoication a» to whether it is a table butter or deshi butter, the 
standards of quality prescribed for tabic butter shall apply 

A 1 1.06 —Dahl or curd— (a) Whole milk dahi or curd means the product obtaired from fresh 
whole milk cither of cow or buffalo by souring It shall not contain any ingredient not found id 
milk except sucro'e and/or gur. 

(A) Skimmed milk dahi of curd means the product obtained from skimmed milk cither of cctv 
or buffalo by sounns It shall not contain any ingredient cot found in milk, except sucroseacd 
or gor 

The standard of purity of dahi of curd shall be the same as prescribed for the milk from which 
It IS derived 


Where dahi or curd, other than skimmed nutk dahi is sold or offered for sale without any 
indication as to whether it is derived from cow or buffafo milk the standards prescribed for dahi 
prepared from buffalo milk shall apply ^ 

It Will be seen from the said provisions that it is not an ingredient of ihc definition 
of butter milk that it should contain any particular percentage of solids not-fat In- 
deed, no standard m regard to its contents js prcscnbid The only standard, jf it 
may,bc described as one. is that it shall be a product obtained after remo\aI of butter 
from curd by churning or otherwise II is not suggested that the butter miUcin ques- 
tion was not a product obtained in the manner described thereunder Frntta facie, 
therefore, it follows that the appellant has not committed any ofienccs with which 
he was charged, namely, that he had added water to the extent of 1 1 per cent to 
the butter milk 


Mr Govmda Menon, learned Counsel for the State, contended that a fair 
reading of the definition of the various milk products m Appendix B leads to an irresis- 
tible conclusion that for butter milk the same standard of solids not fat prescribed 
for curds would apply It was said that butter milk was nothing more than curd 
from which fat had been removed and, therefore, there was no reason why, apart 
from fact, the other contents should be different from those found in the milk ^ 
It will be seen from the definitions of the various products in Appendix B to the 
Rules, which we have already extracted, that wherever the rule making aulhoritj 
intended to prescribe a specific standard for the contents of a product, it definitely 
states so The standards of sohds-not fat are fixed for (he miffc of cow, buffalo, 
goat or sheep Though standards are fixed for the milk products, m defining skim- 
med milk ” deshi (cooking) butter, and ** skimmed milk dahi or curd ” the standard 
of quality is prescribed with reference to other products But when we come to 
butter-milk, no standard for its contents either specifically or with reference to other 
items is prescribed A comparative study of the said items leaves no room for doubt 
that the rule making authority, for reasons, which, we think, are obvious, has not 
thought fit or feasible to prescribe any such standard in regard to the contents of 
butter-milk. We cannot by inference read some thing m the definition of butter- 
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m 

milk which is not there. The reason for this omission is presumably due to the 
fact that it is not possible to maintain in butter-milk the same precentage of solids- 
non-fat content as is found in curds or milk, for water will be added in the process 
of making butter-milk owing to the fact that butter grains in the churn are washed 
with cold water which will run off into the butter-milk. Anyho%y, we would prefer 
to rest our judgment on the absence of fixation of any standard in respect of butter 
milk rather than on the process of conversion of curds into butter-milk. We should 
not be understood to have expressed any view on the question whether a prosecu- 
tion could be launched for adulteration of butter-milk imder some other clauses of 
the definition of “adulterated” in section 2 of the Act, for in the present case the 
prosecution was only for not maintaining the standard. 

In the result, the order of the High Court is set aside and that of the District ^ 

Magistrate is restored. The fine if it bad already been collected shall be reiundeo. 

Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

• Present ; — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hida- 
yatullah, V. Ramaswami and P. Satyanarayana Raju, J3. 

Edwingson Bareh • ■ 

TheState'of Assam and others • • R^^Po^dmis. 

Constitution of Mia (1950), Article 244 (2) and Schedule VI, Thble A. Paragraph 1 (3), clauses 
(c) to (g), 14, 20 and 11-Administration of Tribal Areas in Assam-Bifurcatm and ^ 

Autonomous district — Powers of the Governor— Legislation by Parliament, not necessary 
provisions of para 14— Compliance essential— Appointment of a commission and repor 
dations of the Governor. 

The Governor of Assam, by a Notification, created a new Ay«ononious District to 
the Jowai District by excluding the Jowai Sub-division of the United ® 

with effect from 1st December, 1964, and fixing the 

cation was impugned on the grounds, that paragraph 1 (3) of VI c e u ® ° ^ ^ j • 

not confer on the Governor the power to constitute a new Autonomous 

jation in Parliament is necessary, and alternatively if the ’n^titution nro- 

provlsions of paragraph 14 have not been complied with. Artie e ( ) o 

vided that the provisions of VI Schedule shall apply to the adimnistration of h 

SfatcofAssam, Para. lofVI Schedule defined the powers of Governor, ‘ falling 

appointment of a Commission, para. 20 gave a comprehensive 

within the State of Assam, and para. 21 dealt with the powers o ar i 

. Held by Majority iHidayatnilahJ., contra). The Notifi«tion was valid and made m com. 

pliance with the provisions of para. 14 of the Sixth Schedu e. 

If Parliament wants to make any changes in any provisions of VI Schedule, it ° 

But when paragraph 1 (3) provides that the Governor, by public no i ca lo > the 

nomous district, if does not contemplate that for creation of sue an ^ public 

Constitution requires something more to be done by Parhamen i se m , 

notification issued by the Governor effcetivc. Paragraph (3) clearly 
tion had delegated to the Governor a part of the power conferred on ar a 

) 

Where the Governor makes changes by virtue Aoflhc 

(c) to (g), what follows is a change in the internal composition of he i changed the total 

table. Thccxcrciscorthepo^verdoesnotchangc,andi^theprcscn case,tono ^ 
area comprised in Part A Ld such a change in para. 20 (2) is a logical corollary of the 
of the power. 


*C.A. No. 968 of 1965. 


29th November, 1965. 
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The mandatory requirements of para 14, before excrasing the powers conferred by clauses 
(c) to (/) of para 1 (3) are the Governor must appoint a Commission to examine and report on any 
matter coveted by the clauses the Governor should cowidcf the report made by the Commissim 
and make his recommendations with respect thereto the Commission's report along with 1 e 
Governor s recommendations has to be placed before the Legislature of the State and * 

accompanied by an explanatory memorandum regarding the action proposed to be taken by e 
Government 

Paragraph 14 (2) requires that before the matter goes to the Legislature, the Govefttor must 
apply his mind to it and make his recommendations on it It would be wqreasonablc to sugges 
that in considering the report, the Gove i>r i» precluded from receiving the assistance of the 
of Ministers in deciding the same Onli other hand if the Governor m the context, is 
to act as a Constitutional Governor, it would be appropriate the matter should first be examined by 
• the Council of Ministers and then submitted to him for his own recommendations 

On the facts. 

The record clearly shows that the Commission recommended that a new Autonomous District 
should be created the Governor agreed with the said recommendations and so did the Council of 
Ministers The criticism that the Governor has not nude any recommendations as such, but has 
merely contended himself with making a short note * seen thanks has no substance 

Appeal from the Judgment and Order, dated the 5tli Fcbrtnry, 1965, of the 
Assam and Nagaland Hi^ Court in Civil Rule No 286 of 1964 

M C Setahacl, Senior Advocate, {D N Mukerjec, Advocate, with him), for 
Appellant 

C K Dflpft/qr/, Attorney General for India, (A/mmN/o/, Advocate, with hini)j 
for Respondents 

The following Judgments were delivered 

Cajendragadkar, C J —‘The appellant, Edwtngson Batch, belongs to the vtllsfi® 
of Barato m Jowai area of the United Khasi Jamin Hills District m Assam H* 
IS an elector from the said area to the District Council of the said United Khasi* 
JamtiaHillsDistnct Infact, hewaselccicd asamcmbertoihesaidDistrictCouncil 
fromNonmgi Constituency (No 23) This constituency fell withm the Jowai atea 
of the said District Later, the appellant was elected as Chief Executive Member 
of the District Council m March, 1963 By virtue of his office, he drain’s a month* 
ly salary and other allowances under the provisions of the United Khasi Jaintia Hilh 
District Council Chairman's, Deputy Chairman’s and Executive Member’s Salanes 
and Allowances Act, 1953 He is entitled to hold the said office till a new District 
Council IS elected and takes over 

On the 26th January, 1950, when the Constitution came into force, the United 
Khasi Jaintia Hil/s District was formed as one of the Tnbal Areas of Assam and 
m this area were merged the Khasi Stales with the other areas of the Khasi Jaintia 
Hills The boundancs of this area arc defined by paragraph 20 (2) of the Sixth 
Schedule to the Constitution All the Tribal Areas mentioned mPart A and PartB 
of the Table appended to paragraph 20 of the Sixth Schedule are governed by the 
provisions prescribed by the sixth Schedule 

^ Under paragraph 2 (4) of the said Schedule, the administration of the United 
Khasi Jaintia Hills District vested in the District Council which was mauguarated 
on the 27lh June, 1952 This Council consists of 24 differrent Constituencies out of 
which 6 are in the Jamtia Hills area The District Council has been clothed with 
a^mistratire, legislative and judicial powers over the territory of the Distnet by 
the relevant provisions of the Sixth Schedule By the notification issued on the 1 st of 
June, 1964, No Tad/R/8/62,the term of the present District Council wasextended 
up to the 2nd January, 1965, or until the newly elected District Counil takes over 
By a subsequent notification issued m December, 1964 No TAD/R/8/62, the period 
of the said Council was further extended from 3rd January, 1965, to the 2nd Maf. 
1965 Under the present administrative set up, the Executive Committee of the 
Distnct Council consists of three members including the Chief Executive Member 
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and two other members, and all the executive functions of the said Council are vested 
in the Executive Committee. 


Purporting to act on certain representations received by him, the Governor 
of Assam appointed a Commission under paragraph 14 (1) of the Sixth Schedule on 
the 26th August, 1963. This Commission w'as required “ to examine and report in 
the matter of (1) creation of a new autonomous District for the people of Jowai 
Sub-Division of the United Kliasi-Jaintia Hills Autonomous District, and (2) ex- 
clusion of the area from the United Khasi-Jaintia Hills Autonomous District.” ^The 
Commission made its report on the 20th January, 1964, and recommended “the 
creation of a new autonomous District Council for the Jowai Sub-Division of the 
United Khasi-Jaintia Hills Autonomous District by excluding the areas comprising 
the area of the said Sub-Division from the United Khasi-Jaintia Hills Autonomous 
District.” 


Thereafter, the Minister in charge of the Tribal Areas and Welfare of Back- 
ward Classes Department of the Government of Assam laid before the Assain Legis- 
lative Assembly during its autumn session of 1964 the report of the Commission with 
an explanatory memorandum made on the /51h September, 1964. This memoran- 
dum stated that the Government had decided to accept the recommendation ol tne 
Governor on the said report and give effect to it. 

After the report was thus placed before the Legislative Assembly, tlw Assembly 
passed a resolution approving of the action proposed to be taken by the Gove^en 
of Assam on the report in question. On the 23rd November, 1964, a ® 

No. T.A.D./R./50/64 (hereinafter referred to as ‘'the Notification) ^as issued b} the 
Governor of Assam in accordance with the memorandum wluch had P . 
before the Legislative Assembly of Assam. By this Notification, 

Assam was pleased “ to create a new Autonomous District to 

District by excluding the Jowai Sub-Division of the S thi Jowai 

trict with effect from 1st December, 1964 ; and S' 

District shall be the boundaries of the Jowai Sub-Division o h 

Jaintia Hills District.” 

The appellant challenged the constitutional 

and u/tra vires the powers of the Governor. requirements 

ercising his powers, the Governor has ^e^m the ConstitutiS. Ihe appel- 

presenbed by paragraph 14 of the Sixth Governor had the power 

lant’s case was that even if it was assumed hat the Gowmor nao^n^ 

to issue the impugned notification, inasmuch as the invalid To this petition. 


not been complied with the 

impleaded five respondents , A gsa^d Welfare of Back- 

Assam ; the others were : the Minister m A., O. B. & 


Assam ; the others were : the Minister in ^.r Assam T. A., O. B. & 

ward Classes Department ; the SeCTCtarytotheGo „ ^ of Assam ; and the 

W. B. C. Department ; the Chief Secretary to the Government oi a 

Deputy Secrelaiy to the Government of Assam, Tribal Areas 
Department, respectively. 

, The respondents diluted the Imd the 

in his writ petition. They urged tlmt the n ^ ^ ^ the Sixth 

Governor in exercise of the powers conferred on [4 had been complied 

Schedule and that all the relevant t^^'imrements o p ^ P appellants argument 
with. The respondent did not accept the gs authority, 

that in issuing the Notification, the Governor had acted outside ms au i ^ 

Since the point raised by the °^P®tajped^i^^the^Sixth Schedule, the 

to the construction of the relevant I Pcncli of the Assam High Covrt 

writ petition was placed for hearing before a ^P?^ p.,.- g argued the High Court, 

consisting ofthree learned Judges. Afterthewitpelitionwasarguca, u 
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by a majority decisicn has rejected the cojitenijons raised by the appellant and has 
dismissed the writ petition filed by bm The minority jud^ent Ms 'upheld |hc 
arguments of the appellant and has held that the impugned Notifications is invalid 
After the decision of the Hi^ Court was pronounced, the appellant applied lot 
and obtained a certificate under Article 132 of the Constitution, and it is v.ith he 
said certificate that he has come to this Court in the present appeal 


On behalf of the appellant, Mr Eetalvad argues that paragraph 1 (3) -of the 
Sixth Schedule does not confer on the Governor the power to constitute a new 
autonomous district For the valid creation of a new autonomous di^nct, parlia 
mentary legislation is necessary In support of this plea, Mr Setalvad has relied on 
what he describes as ‘ legislative practice * in that behalf He further contends that 
even ifthe Governor had thepowr to create a new autonomous disrtict under 
paragraph I (3) the exercise of that power can be effective only after ParliamOT 
passes a law in accordance with the decision of the Governor In other words, 
the argument is that the Governor may by virtue of his power, decide to create a 
new autonomous district under paragraph I f3) but the decision of the Governor 
must be confirmed by parliamentary legislation before it becomes effective In 
the alternative, Mr Setalvad contends that even if the Governor can effectively creme 
a new autonomous district by virtue of his powers under paragraph 1 (3) he can do 
so only after complying with the mandatory provisions of paragraph 14 , and since 
these provisions have not been complied with the impugned notification is invalid 

Before dealing with these points, it would be convenient to refer broadly to 
the scheme of the Sixth Schedule which contains the provisions m relation to the ad 
ministration of tribal areas in Assam Article 244 (2) provides that the provisions 
of the Sixth Schedule shall apply to ihi administration of the tribal areas m the Stoic 
of Assam , and that means that tribal areas m Assam would be governed not by the 
other relevant provisions of the Constitution which apply to the other constituent 
States oftheUmonoflndia, but by the provisions contained in the Sixth Schedule 
TItesc provisions purport to provide for a self contained code for the governance 
of the tribal areas forming part of Assam and they deal with all the relevant topics 
in that behalf The areas described m the Table appended to paragraph 20 of the 
Sixth Schedule, consisting of Part A and PartB constitute the tribal areas wilhm the 
State of Assam , sub-paragraph fl) of the said paragraph so provides Sub-para 
graphs (2) (2 A) (2 B) and (3) of paragraph 20 describe the boundaries of the items 
mentioned in the Table Part A of the Table originally consisted of six items the 
firtt amongst them was the United Khasr Jamtra HiJls District The item of ‘The 
Naga Hills District’ which was originally included m Part A has been subsequently 
taken out of Part A and has been added to Part B Part B which originally consisted 
of only one item now consists of two items the first item is North East Frontier 
Tract including other Tracts therein described J and the second ts the ‘ Naga HiJIs- 
Tuensang Area ' Thus paragraph 20 read with the Table gives a comprehensive 
description of the tribal areas falling wiihm the State of Assam for whose adminis- 
tration provision is made by the other paragraphs of the Sixth Schedule 


Paragraph 1 of the Sixth Schedule deals with autonomous districts and autono- 
mous regions and confers certain specified powers on the Governor It is necessary 
to read this paragraph — 

“ 1 (1) Subject to the provtsions of tluj paragraph the tribal areas in each item of Part A 
of the table appended to paragraph 20 of Iluj Sdiedule shall be an autonomous district 

f2) If there are di/Terent Scheduled Tribes in an autonomous district the Governor may, by 
public notification divide the area or areas inbabited by them into autonomous regions 
(3) The Governor may by public notillcation — 

(fl) include any area m Part A of the said table 

(b) exclude any area from Part A of the said table 

(c) create a new autonomous dislnct 

(d) increase the area of any autocornons district 

(e) diininish the area of any aufonoflioos distnct 
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district^^ autonomous districts or parts thereof so as to form one autonomous 

(^) define the boundaries of any autonomous district : 

... Provided that no order shall be made by the Governor under clauses (c), (d), (e) and (f) of 

Commission appointed under sub- 
paragraph (1) of paragraph 14 of this Schedule.” 


Then follow several paragraphs dealing with the censtitutien of District Coun- 
cils and Regional Councils ;4heir powers to make laws ; the administration of justice 
in autonomous districts and autonomous regions conferment of powers under the 
Code of Civil Procedure 1908, and the Code of Criminal Procedure, 1898, on the 
Regional and District Councils and on certain Courts and officers for the trial of cer- 
tain suits, cases and offences; these are covered fay paragraphs 2, 3, 4 and 5 respectively. 
•Paragraph 6 deals with the powers of the District Council to estafaiish Primarj' Schools, 
etc. Paragraph 7 deals with the District and Regional Funds ; paragraph 8 refers 
to powers to assess and collect land revenue and to impose taxes. Para. 9 has 
relation to licences or leases for the purpose of prospecting for, or extraction of, 
minerals. Para. 10 confers on the District Council power to make regulations for the 
control of money-lending and trading by non-tribals. Paragraphs 11 and 12 deal 
with the publication of laws, rules and regulations made under the Schedule ; and 
the application of Acts of Parliament and of the Legislature of the State to autono- 
mous districts and autonomous regions respectively. Paragraph 13 is concerned 
with the question of estimated receipts and expenditure pertaining to autonomous 
districts which have to be shown separately in the annual financial statement. Para- 
graph 14 is concerned with the appointment of a Commission and for the purpose 
of the present appeal, it is necessary to read it ; — 

“(I) The Governor may at any time appoint a Commission to examine and report on any 
nmtter specified by him relating to the administration of the autonomous districts and autonomous 
regions in the State, including matters specified in clauses (c), (d), (e) and (/) of sub-paragraph (3) 
of paragrapli 1 of this Schedule or may appoint a Commission to inquire into and report from time 
to time on the administration of autonomous districts and autonomous regions in the State generaily 
and in particular on— 

(o) the provision of educational and Medical facilities and communications in such 
districts and regions; 

(l>) the need for any new or special legislation in respect of such districts and regions ; and 

(c) the administration of the laws, rules and regulations made by the District and Regional 
Councils ; 

and define the procedure to be followed by such Comm'ssion. 

(2) The report of every such Commission with the recommendations of the Governor with 
respect thereto shall be laid before the Legislature of the State by the Minister concerned together 
with an explanatory memorandum regarding the action proposed to be taken thereon by the Govern- 
ment of Assam. 

(3) In allocating the business of tlie Government of the State among his Ministers the Gover- 

nor may place one of his Ministers specially in charge of the welfare of the autonomous districts 
and autonomous regions in the State.” / 


Paragraph 15 deals with the annulment or suspension of Acts and Resolutions 
of District and Regional Councils. Paragraph 16 deals with the dissolution of a 
District or a Regional Council ; paragraph 17 is concerned with the exclusion of areas 
from autonomous districts in forming constituencies in such districts. Paragraph 
18 is concerned with the application of the provisions of this Schedule to areas 
specified in Part B of the table appended to paragraph 20 ; while paragraph 19 deals 
with the transitional provisions. Paragraph 21 which is the last paragraph in the 
Sixth Schedule, is relevant for our purpose ; it reads thus ; 

“ (1) Parliament may from time to time fay law amend byway of addition, variation or re^I 
any of the prowsions of this Schedule and, when the Schedule is so amended, any rcfcrcnM to this 
Schedule in this Constitution shall be construed as arcfcrcncc to such Schedule as so amended. 


(2) No such law as is mentioned in sub-paragraph (1) of this paragraph sliall be deemed to 
be an amendment of this Constitution for the purposes of Article 36S. 

'That, broadly stated, is the scheme of the provisions contained in the Sixth 

Schedule. 
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It IS plain that tinder paragrapli21, Parliament can make a law amending by 
wav of addition, variation or repeal any of the provisions of the Sixth Schedule ard 
when such an amendment is made, reference to the Sixth Schedule tn the Constitu 
tton shall natural)\ be construed as a reference to such Schedule rs so amended in 
other words Parliament is clothed with legislative competence of the widest ampli 
tude in relation to any changes it likes to mafce in any of the provisions contained m 
the Sixth Schedule Paragraph 21 (2) has provided that any changes sought (o be 
introduced by parliamentary legislation under the potier conferred on Parliament 
by sub-paragraph (1) thereof shall not be deemed to amount to an amendinent oi 
the Constitution for the purposes of An 368 There can thus be no doubt that 
if Parliament wants to make any changes in any provisions of the Sixth Schedule, it 
is entitled to do so , and that obviously means that the change which has been in 
troduced by the impugned Notification might as well liave been made by Parliament. 
Thequestionwhich callsforourdecisionis can the same change be validly intro 
duced by the Governor m exercise of the powers conferred on lum by paragraph 
I (3) or not 


We have already noticed that (he effect of paragraph 20 read with the table 
appended to it is that the areas specified m Part A and Part B of the said table amount 
to tnbal areas within the State of Assam Now, paragraph 1 (1) of the Sixth 
Schedule provides that the tribal areas m each item of Part A of the table appended 
to paragraph 20 shall be an autonomous district, subject to the provisions of para- 
graph 1 "nils provision is clear in two respects It does not cover the areas speci- 
fied in Part B of the table , its application is confined to the areas in each item of 
Part A of the table alone It is also clear that the tribal areas m each item of Part A 
aforesaid shall be an autonomous district, but that would be so subject to the pro- 
visions of paragraph 1 In other words, if any changes are made by the Governor 
in exercise of the powers conferred on him by paragraph 1 (3), those changes will 
have to be read into the relevant item in Part A of the table, and paragraph 20 will 
have to be considered m the light of the changes thus introduced m the said item 
What IS the extent of the power conferred on the Gotemor by paragraph 1 (3) and 
how It can be exercised, are matters to which we will turn presently , but confining 
ourselvesto the provisions ofpara 1 (1), it sccmsclearlhattheexcrCTse of the powers 
prescribed by para I (3) has an impact on the description of the items in I^rt A of 
the table appended to para 20 , and that impact is that the changes made m the des 
ctiption of the items will be introduced in Part A and thereby the scope and effect 
of para 20 will in consequence, be suitably modified 


Paragraph 1 (3) confers on the Governor power to issue notification for the 
purpose of bringing about any of the results enumerated seriatim by clauses (o) to 
Ig) In the present case, we are not called upon to consider what clauses {a) and {b) 
really denote The notification with which \ve are concerned is referable to clauses 

(c) , (c) and (g) Clause (c) refers to the power to create a new autonomous district, 
and tbs power has been exercised by the Governor in creating a new autonomous 
district to be called the Jowai Distncl Clause (e) refers to the power to dimmish 
the area of any autonomous distnet, and this power has been exercised by the 
Governor by diminishing the area of the pre-existing United Khasi Jaintia Hills Dis- 
trict Clause (g) refers to the power to define the boundaries of any autonomous 
district, and this power has, in substance, been exercised by the Governor inasmuch 
as after the creation of the new Jowai District, the boundaries of the pre-existing 
United Khasi Jaintia Hills Djstnci, as well as the boundaries of the newly created 
District are automatically defined Similar power can be exercised under clauses 

(d) and (/) 

The proviso to I (3), imposes a condition on the exercise of the power pres 
enbed by clauses (c) (d) (e) and (/) of para I (3) It requires that before the Governor 
exercises his pow er under any of the said four clauses, he was to appoint a Commis 
sion under para 14 (1) and consider its report The reason why the condition pres- 
cribed by the proviso is not made applicable to cases falling under clause (g) can b*' 
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easily understood ; the power conferred by the said clause appears, in the context, 
to be merely consequential on the powers prescribed fay the previous four clauses. 
It is, however, not quite clear why the exercise of the power conferred by clauses (a) 
and (b) has not been made subject to the condition prescribed by the proviso; but, 
as we have already indicated, we are really not called upon to consider that aspect 
of the matter. 

Now, reading para. 1 (3) by itself, it seems difficult to appreciate Mr. Setalvad’s 
argument that though the Governor may have the power to create a new autono- 
mous district, the notification that he may issue in exercise of the said power, will 
not take effect unless Parliament by law provides for the creation of the said new 
district. It is true that the said power has to be exercised subject to the condition 
prescribed by the proviso to para. 1 (3). But if the said condition is satisfied, and 
the requirements prescribed by para. 14 are complied with, is there anything in the 
provisions of para. 1 as well as para. 14 which would justify the argument that the 
exercise of the relevant powers is not intended to be effective unless it receives the 
approval of parliamentary legislation ? In our opinion, this question cannot be 
answered in favour of the appellant. When clause (c) of paragraph I (3) provides 
that the Governor may, by public notification, create a new autonomous district, 
it does not seem to contemplate that for the creation of a new autonomous district, 
the Constitution requires something more to be done by Parliament itself in order 
to make the public notification issued'by the Governor effective. In our view', para- 
graph 1 f3) clearly indicates that the Constitution has delegated to the Governor 
a part of the power conferred on Parliament itself by paragraph 21. Paragraph 
21 shows that Parliament has undoubtedly the power to make any change m any 
of the provisions contained in the Sixth Schedule. A part of this wide power has, 
however, been conferred on the Governor, because the Constitution-makers apparent- 
ly thought that Parliament need not be called upon to exercise Its 
bringing about comparatively smaller and minor changes m Part A or the tao , 
and it accordingly decided to confer the appropriate power on the Governor ^ a 
action in that behalf. If the Governor has been clothed with the f^^^ant power, 
the exercise of the power must, by itself, be effectwe to bnng about the result in- 
tended by clauses (c),(d) (e) and (/) of para. 1 (3). Thisppwer must, no doubt, be ex- 
ercised subject to the conditions prescribed by the proviso to para. 
it is properly exercised as required by the relevant provisions of the S'XthSchedule 

it becomes effective and there is no need for parhamentary legislati n n 

In support of his contention that Parliannent has legislat^ in 
falling under para. 1 f3), Mr. Setalvad has referred us to two ' 

The first one is Act No. XVIII of 4954. This Act was passed by JJJ 

the 29th April, 1954 to change the name of the Lushai Hills , 

this Act provides that the tribal area in Assam d stricts. 

trict shall, as from the commencement of this Act, - , Rixth Schedule 

Section 3 made a corresponding change in ^ower exercised 

anddn Part A of the tabl^e appended thereto. It is tfffi if the 
by Parliamentinre-naming a District by passmg Af f 

by any of the clauses of para. 1 (3); but, even if it was b Governor, 

by Parliament cannot show that the same power, if lecislation in 

cannot be exercised by him without the assistance of_ m ^ raised by 

lhat behalf. This Act, therefore, is not at aU decisive on the point raised oy 

Mr. Setalvad. 

Tlie other Act on which Mr. Setalvad relies is eff^diis'^ct 

Act was passed by Parliament on the 29th aTmendedtopara.20 

omitted item 4— ‘ Naga Hills District from Part A of the J^^le append P ^ 

of the Sixth Schedule ; and substituted “ The Naga Hil - 5 Wliat we 

in Part B of the said table ; and made the necessary m P^r^ 20. t 

have said about Act No. XVIII of 1954 is equally true about j 

■<5oubtful whether excluding an item from ff it is so, the fact that 

Within any of the clauses prescribed by para. 1 (3) > ^ 

s c J — 88 
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Parliamenlejcrases Its legislalive power in regard to an itein delegated re the 
Governor, will not show that the Governor does not possess that power 
fore, Mr Setalvad’s argument based upon what he calls ‘ legislative practice decs 
not really assist him 

Incidentally, Mr Setalvad suggested that it would be anomalous to hold tlut 
the power conferred on the Governor by para 1 (3) of the Swth Schedule can 

effectively exercised by him without confirmation by parliamentary legislation He 
illustrates this point by taking a case where the Governor decides to exercise his 
powers under para 1 (3) and issues a public notification accordingly If Parliament 
does not approve of the said decision, it may make a law reversing the decision in 
question , and the Governor may adhere to his earlier decision and issue another 
public notification Such a course of events, says Mr Setalvad, would lead to a 
very anomalous situation , and the anomaly can be avoided by holding that the 
exercise of the Governor’s power under para 1 (3) has to be confirmed by parha- 
mentarylegislation under para 21 before it becomes effective \Ve are not impressed 
by this argument As we have already observed, the power of Parliament under 
paragraph 21 is very wide , it includes the power to modify or take away the power 
conferred on the Governor hy para 1 (3), and m the very unlikely event of the 
Governor attempting to challenge the deasion of Parliament, Parliament can take 
away his power altogether by suitable legislation We have no doubt that the argu 
ment based on a possible anomaly overlooks the fact that such an anomaly can 
inherently be said to exist wherever the same power is vested in two alternative 
authonties That being so, the argument of possible anomalies docs not assist Mr 
Setalvad s contention that parliamentary legislation is necessary before the Governor’s 
deasion becomes effective 


Before we part with this topic, it is necessary to refer to another aspect of the 
problem which has relation to paragraph 20 of the Sixth Schedule We have already 
observed that the exercise of the powers prescribed by paragraph 1 (3) has an lOi 
pact on the description of the items in Part A of the Table appended to para 20, and 
we have also indicated that the said impact is that the changes made in the desenp* 
tion of the items, will be introduced m Part A and thereby the scope and effect of 
para 20 wll, m consequence, be suitably modified It is now necessary to consider 
the nature of the modifications which may be made in paragraph 20 and their 
impact on the question as to whether parliamentary legislation is necessary to make, 
the impugned notification effective 

Paragraph 20 (I) provides that the areas speafied m Parts A and B of the table 
shall be the tribal areas within the State of Assam The irnpugncd notification has 
made a change m the composition of the United Khasi Jaintia Hills District by car- 
ving out of the said item in Part A of the table two separate items, vie the Unit- 
ed Khasi Jaintia Hills District and the Jowai District It is however clear that this 
change does not make any addition to or subslraction from, the total area covered hy 
Part A of the table, and in that sense, the modification made fay the Governor by 
the impugned notification does not affect in any manner the contents of para 20 (I) 
Even after the said notification has come into force, para 20 (1) truly and correctly 
provides that the areas specified in Parts A and B of the table shall be the tnbal 
areas withm the State of Assam 


It cannot, however, be disputed that as a result of the modification made by 
the impugned notification, paragraph 20 (2) has to be changed Paragraph 20 (2), 
as It onginally stood, described m detail the temtones comprised in the United 
Khasi Jaintia Hills District, and as a result of the impugned notification the said 
description will have to be modified, because the said District has now been split 
up into two Autonomous Distnrts That, however, is a change consequent upon 
the change made by the Governor Iqi issuing the impugned notification in exerase 
of the powers confened on him by para 1(3) In our opinion where the Governor 
makes changes by virtue of the powers ainferred on him ^ para 1 (3) (c), (d)i (^) 
(/)and (g), what follows is a change in the internal composition of the different iterns 
in Part A of the table The exercise of tlw said powers does not change, and in the 
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present case it has not changed, the total area comprised in Part A. What it purports 
to do is to change one item into two items of Autonomous Districts. Since the 
power to bring about this change is expressly conferred on the Governor by para- 
graph 1 (3)(c),(d), (e), (f) and fe), it is not unreasonable to hold that the exercise of 
the said power should, as in the present case, lead- to a consequential change in 
para. 20 (2). Such a change in para. 20 (2) is a logical corollary of the exerdse of 
the power conferred on the Governor by para. 1 (3) (c), (d), (e), (f) and (g). 


It is possible that by the exercise of the powers conferred on the Governor by 
paragraph 1 (3) (a) and (b), the area included in Part A of the table may conceivably 
be either increased or diminished, because the powers conferred on the Governor 
by para. 1 (3) (a) and {b),prima facie, refer to the inclusion of any area in Part A, or 
exclusion of any area from Part A of the table. We have not thought it necessary 
to consider or decide what is the nature of the power prescribed by para. 1 (3) (a) 
or (b). If the power prescribed by para. 1 (3) (a) or (h) is construed in a narrow way 
inthe jight of the context of para. 1 (3), and is confined to making changes eithenby 
inclusion or exclusion in regard to areas already included in Part A, the total area of 
Part A may not be altered even by the exercise of such power. 


But assuming that the exercise of the said power would enable the Governor 
to add to the area included in Part A of the table, or to diminish the area included 
in the said Part by excluding it from the said Part, a question may arise as to the 
effect of such modification . In such a case, paragraph 20 (1) itself may be affected,, 
and i.f that happens, it would become necessary to enquire whether the exercise of the 
Governor’s power prescribed by para. 1 (3) (a) or (b) can, without parliamentary 
legislation, validly make a change in para. 20 (1). In dealing with this question 
different considerations would arise. If an addition is made to the area covered 
by Part A of the table by including in it some outside area, or if a portion of the area 
included in the said Part is taken out, it would alter the content and complexion of 
the table considered as a whole, and the question about the necessity of parliamentary 
legislation to make such a change effective may assume a different aspect. Including 
any area in Part A or excluding any area fromiPart A in the wide sense of the terms 
used in the said two clauses may, pr/wa/ucic import considerations of general 
policy which, it may be urged, can be eflfectively dealt with only by parliamentary 
legislation ; such considerations do not apply where the exercise of the powers con- 
ferred on the Governor by para. 1 (3) (c), (d),(e), (/) and (g) means nothingmore than 
permutation and combination of the areas already included in Part A, and Ibat 
purely a matter of internal administration. We are, however, not concerned with the 
aspect of the problem relating to para. 1 (3) (a) and (b) in the present case, and need 
not, therefore, pronounce any opinion on it. 

What has happened in this case is that one Autonomous District has been split 

up into two separate Autonomous Districts without ^ Svfbout aJv 

totality of the area included inPart A of the table; and 

chanse in -narn on f Parasraph 20 (2), however, stands on a diherent tooting , K 

gfvSc indeed s SS 

and the change made in the said descnptionby the 

a purely consequential character in relation to " iS 

mentioned in Part A of the table that we do not think parliamenteiy legisiauon is 
TAn. * J * -I 'L. -u Therefore, we are satisfied that it would 

required to make such a change effective. , ipm'datlon ibp immiBned 

not be reasonable to hold that wthout 

Notification cannot validly effect any change in item 1 of Part A oJ the tame appenc 
ed to paragraph 20. 

T„ +1 • At- „ mav incidentally refer to the provisions of paragraph 18 

to nta, specified in Part B Sdea,;Ky pffic 

vides that the Governor ^ Sa spedfiedin Part B of that table 
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lias to be excluded from it it can be done by the Governor wth the previous approval 
of the President Action taken by the Governor m exercise of this power may con 
oeivably fall under paragraph 1 Om, and tnthat sense 

in Part A of the table would, m substance be the result of the decision of the m 
sident It IS significant that paragraph 18 (3) specifically provides that in the djschajp 
of his functions under subpafagtaph (2) of this paragraph as the of tie 
President the Governor shall act m hts discretion Thus it is dear that paragraph 
18 deals with the areas m Part B of the table independently, and in respect of them 
the Governor functions as the agent of the President when he exercises his pother 
under sub paragraph (2) of the said paragraph 


That takes us to the ijuestion as to whether Mr Setalvad is nght m contending 
that the Notification is invalid because before issuing it the mandatory requirements 
■of paragraph 14 have not been complied with What then arc the requirements ol 
of para 14 "> The first requirement is that before taking any action in exercise of the 
powers conferred on him by clauses (c) (d) (e) and (f) of para I (3) the Govemoi 
must appoint a Commission to examine and report on any matter covered by tlu 
said clauses The second requirement is that the Governor should consider thi 
report made by the Commission and make his recommendations withrespec 
thereto The third requirement is that the Commissioner s report along with (hi 
Governors recommendations has to be placed before the Legislature of the State b; 
the Minister concerned and this has to be accompanied by an explantatory memoran 
dum regarding the action proposed to be taken thereon by the Government o 
Assam There is no doubt that in the present case, the Governor of Assam dii 
■appoint a Commission We have already indicated the terms of reference unde 
which the Commission was appointed There is also no doubt that the Commissioi 
made its report, and It recommended the creation of a new Autonomous Distnc 
Council for the Jowai Sub Division of the United Khasi Jamlia Hills Autonomov 
District by excluding the areas comprising the areas of the said Sub Division fror 
the United Khasi Jaintia Hills Autonomous District 


Mr Setalvad contends that thi^report did not in fact recommend the creatio 
of a new Autonomous District at all , and in support of this argument, he relies o 
the fact that the recommendation, in terms, refers to the creation of a newAutonomoi 
District Council He also points out that the Commission has observed that ‘if tt 
inhabitants of the Jamtia Hills work together and maintain the existing system i 
administration there is no reason why a separate District Council for Jowai shou 
be a success The Commission also added that the establishment of a separa 
District Council would resolve the prevailing tension and bitterness, due to a lack < 
unifomity m administration between them and the Khasis and the Comnussic 
hoped that the creation of a separate District Council would lead to a better unde 
standing between them It rs true that the reference to the creation of a new Distri 
Council is somewhat inappropriate in the context , but on considering the Cor 
jnissions recommendations as a whole there is no doubt that what the Cor 
jmssion recommended was the creation of a new Autonomous District It wou 
be noticed that the Commission has expressly recommended that the areas cor 
prising the areas of the Jowai Sub'Division should be excluded from the cxislii 
Autonomous District known as the United Khasi Jamtia Hills Autonomous Distrn 
and that necessarily means that the Sub Division area has to be taken out and formi 
into a new Autonomous District Therefore, there can be no doubt that the coni 
ijo/i about the appointment of a Coramissfon has been satisfied and that in fac 
the Commission which was appointed by the Governor, has recommended the ere 
tion of a new Autonomous District on the lines ultimately adopted in the irnpuam 
notification ■- r r t. 


It still reinains to coosidcT whether the other two conditions prescribed 1 
paragraph 14 have been satisfied or not Has the Governor considered the repo 
submitted by the Commission and made his recommendations and have iho: 
TtComibendations along with the report been placed before the Legislature by tJ 
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Minister concerned along with an explanatory memorandum ? As to the latter re- 
quirement, there is no dispute. The evidence shows that the report along with an 
explanatory memorandum was placed by the Minister concerned before the Legis- 
lature. Tills memorandum set out the history about the appointment of the Com- 
mission, and the receipt of its report ; and it added that : 

“ after a careful consideration of the report and the recommendations of the Governor, the 
Government has decided to accept the recommendations of the Commission and give effect to them 
by taking necessary administrative and other steps in this direction.” 

The main controversy centres round the question as to whether the Governor 
considered the report and made his recommendations. 

In pressing his argument that it is not shown that the Governor considered the 
report and made his recommendations thereon, Mr. Setalvad assum.es that the 
Governor, in the context, is not functioning as the Constimticnal Gcvemcr who 
receives the advice of liis Council of Ministers, but is functioning in his own indi- 
vidual character as Governor ; and before the validity of the notification can be 
upheld, it must be established that the Governor did consider the report and did 
make his own recommendations. It is not seriously disputed by Mr. SetaWad that 
the power which is conferred on the Governor by para. I (3) of the Sixth Schedule, 
has to be exercised by him as a Constitutional Governor ; that is to say, he tuust 
act on the advice of his Council of Ministers. It is also net disputed by Mr. 
Setalvad that ultimately it is the Government of Assam which has to decide what 
action to take in such matter. Paragraph 14 (2) expressly says that the explanalopr 
memorandum which has to be laid before the Legislature of the State musyndicate 
the action proposed to be taken by the Government 

however, argues that having regard to the context of para. 14 (2), it is clear that the 
Governor acts on his own in considering the report and ’ 

tions. His suggestion is that under para. 14 (2), the report must first go to he 

Governor ; he must consider it and make his that staae is owr "he 

of Ministers must then decide what action to take. After that stage is ovct, the 

report, and the explanatory memorandum drawn by the Go\ernment of Assam had 

to be placed before the Legislature of the State. 

According to the respondents, ^yhat actually ^appanod in the present 
that after the report of the Commission decided to accent 

considered the report at its meeting on the 28th April, memorandum was then 

the recommendations of the Commission. Anexpl^a r> After the Governor 
drawn up, and the whole file was placed beforeythe Governor. After th^ 

read the file, on the 21st September, 1964, he matter was considered by the 

affidavit filed by the respondents shows that after .. Governor and he 

Council of Ministers, the proceedings were Pl^^^d.Jefore the^Gm^^^^^^^^ 

read the proceedings and expressed his concuirence wit resent case’ complied 

The question is whether the procedure thus followed m the present case comp 

with the relevant conditions prescribed by para. (14) or n . 

For the puyose of dealing with o/^Slo^he^GoTCSor! it defers 

we are prepared to assume that when para. 14 (2) re a^jvjcc len- 

to him as Governor who must act on his own and no nccumntion we are unable 
dered to him by the Council of Ministers. Even on a®sumption^we 

to see how the procedure followed in ^be present cas requires 

contravene the substantial requirements of para. Id (2). Governor must 

is that before the matter goes to the Legislature of the Sj^te, ^7„„rcasonable 
apply his mind to it and make his recommendiUions on . receiving 

to suggest that in considering the report, the ^ p jiis mind as to what 

the assistance of the Council of Ministers before he ^ P _ if the Governor 
recommendations should be sent before the Legislatur -n-cidered by the Council 
thinks that the questions raised by the report should first be considered by me 
of Ministers and then submitted to him, we do not see how it can be sai 
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nqra 14 (2) has not been complied with On the other hand, if the Governor, in 
the context is expected to act as a Constrtutioiial Governor, it would be aPPtopnate 
that the matter should first be examined by the Oiuncit of 
mitted to him for his own recommendations However one loofe at it, 1^® 
disclosed in the counter affidavit filed on fWil 

show that the matter has been considered both by the Governor and 
of Ministers and they are all agreed that the recommendations of Co^^ion 
should be accepted The criticism that the Governor has not made any rccommcn 
dations as such, but has merely contented wnh making, a short note Seen , 

thanks ’ has in our opinion, no substance We have looked at the counter affijwt 
filed on behalf of the State of Assam and have examined the other aocumentary 
evidence to which our attention was drawn In the present case, ^ue recow 
shows that the Commission recommended that a new Autonomous IhslTict shouia 
be created, the Governor agreed with the said recommendation, and so did inc 
Council of Ministers Therefore, we see no reason to interfere vntb the majority 
decision of tl e High Court that the power conferred on the Governor by paragraph 
1 (3) of the Sixth Schedule has been validly and properly exercised by mm 


The result is, the appeal fails and is dismissed with costs 

Hidayatullab J — ^The appellant impugns the judgment of the High Court of 
Assam and Nagaland at Gauhati dated 5th February 1965, by which his petition 
under Art 225 of the Constitution filed to challenge notification No TAt> R}50/ 
64 dated 23rd November 1964 which set up an Autonomous District of Jowai after 
separating the Sub-Division of Jowai from the United Khasi Jaintia Hills Aulono* 
mous District, was dismissed According to the appellant the Notification forming 
the new autonomous district was meffcclive without an amendment of the Sixth 
Schedule of the constitution by Parlimentary legislation , and even by itself was m 
sufficient because some necessary steps leading up to the notification were not taken 
In the High Court the petition, from which this appeal arises by a certificate under 
Art 132 of the High Court was heard by a Full Bench and was rejected by 
majonty The learned Chief Justice (Dutta, J .concurring) was of the view that the 
contentions of the appellant were unsuppottablc while C S Nayudu, J , was of 
the opposite opinion 


1 have had the benefit and the privilege of reading the judgment just delivered 
by my Lord the Chief Justice, but I have the misfortune to disagree with the con 
^ItKJOn that this appeal should be dismissed The facts arefully set out by my Lord 
and r need not repeat them Before I give my reasons why I hold that this appeal 
should succeed, 1 find it convenient to refer to the constitutional provisions bearing 
upon this matter which I appreherd differently i 

Originally the territories of fndia consisted of the States named m Parts A, B 
and C of the First Schedule and the territories specified m Part D of the same 
schedule There were 9 States in Part A, 9 m Part B and 10 in Part C, Part D 
consisted of the Andaman and Nicobar Islands Assam was the first State to be 
named m Part A Its termtones were desenbed as follows — 

“ The temtery of the State of Assam «hall comprise the territories which immediately before 
the commencement of this ConstitutioQ were comprised la the Province of Ass^ the Khast States 
and the Assam Tnba! Areas ’ 

DilTerent parts in the Constitution laid down provisions as to the administration 
of the different States in the First Schedule Part Vf dealt with States m Part A, 
Part Vn with States in Part B, Part VIII with States in Part C, Part DC with territories 
ia Part D and such other terntories not qiccified in the First Schedule and Part X 
with the Scheduled and Tribal Areas 


^ter the Constitution (7th Amendment) Act, 1956, the whole of the First 
Schedule was substituted by another Schedule and some of the States had to be re- 
aamed and classified, as a result of the reorgamsation of the States Indian 
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territory tlrereafter stood divided into • T n a ■ r . . 

territories (6 in number). The reference to fhp ™ ^ the Union 

and it now reads : -i^ereierenceto the terrrtones of Assam was also altered 

were com- 

terntones specified in the Schedule to the As^m (Alterat£'rBSl-^^’et%5h^^^ 

territories, already menriSS^wS ^ ^ 

“5r tSrSs chrnS? 

?n ¥S A^ofp^rf B 0 ? thl Firs^sT i f 

:nay coL“nient?y® e'set^ Sef^’ ^ 

244. Administration of Scheduled Areas and tribal areas. 

the ScheduTld ArS'Jn'd t ^PP'V° administration and control of 

ucuuiea Areas and Scheduled Tribes in any State other than the State of Assam 

areas Sh?State?f Si” ‘nbal 

concerned with the first clause of Art. 244 but it may be 
S fhJi] schedules. Schedule 5 is for Scheduled i^ei 

ieas fnthe Assam and Schedule 6 is for the S 

nlSfi State of Assam. It may also be noticed that the Fifth Schedule contem- 

fn\lbn?i” 'f” ^^^3S referred to in Article 244 

Schedule refers to administration only and not control When I 
schedules the last distinction will have some 
r.nt.vl concerned with the tribal areas in the State of Assam and the 

considered under the Sixth Schedule. There is no con- 
-imnivT J and Part X and the provisions of the latter Part cannot be 

pimed by the provisions of the former in any respect. This is fact whic’* is 
naamental to the view I am going to put forward. 

, . Ahhough strictly speaking we are not concerned with the Fifth Schedule, I 
nail refer to it briefly because it enables us to see the special and very different pro- 
P^garding the tribal areas in the State of Assam. Scheduled Areas and 
P??^^nled Tribes situated in other Parts of India are governed in common by the 
^“^^^icdule. The tribal areas in Assam are, however, separately provided for. 

S b ^nerence between the two Schedules throws some light upon the way the Sixth 
b> f T t intended to work and it shall be my endeavour to unravel that working 
ut 1 shall begin with analysing the Fifth Schedule first. 

The Fifth Schedule is divided into four Parts A, B, C and D and consists of seven 
paragraphs. Part A is general. Paragraph 2 in that Part says that subject to the pro- 
isionsof the Fifth Schedule the Executive power of the State extends to the Scheduled 
‘‘ in a State. Paragraph 1 excludes the State of Assam from the expression 
State As we shall see presently, the Sixth Schedule does not contain such provi- 
lon at all. The Executive power of the State of Assam has not been extended to 
ne tribal areas in Assam. Paragraph 3 of the Fifth Schedule then requires the 
^^J^Pnor of each State to report to the President, annually or as often as required 
sJu ^P®®i*^^nt, regarding the administration of the Scheduled Areas in the State 
«nd the executive power of the Union extends to the giving of directions to the State 
th administration of the areas. Again, there is no provision of this kind in 

¥ Schedule. The only control of the President there, is in respect of a portion 
to Tribal Area described in Part B of Paragraph 20 to which I shall refer later, 
tr tiis Fifth Schedule : Part B, which is headed ‘ Administration and Con- 

TT /I Schedule Areas and Scheduled Tribes, contains the following scheme. 

^der paragraph 4, Tribes Advisory Councils are to be established. The duty of 
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these Councils is to advice on matters pertaining to the welfare and advancei^t 
of the Scheduled Tribes in the State, referred to the Counnls by the Governor m 
affairs of the Councils are governed by rules made by the Governor By paragraph 5 
the Governor is athonsed to direct by public notification that any particuijir Act ol 
Parliament or of the Legislature of the Slate shall not apply to a Scheduled Area or 
anv part of the Scheduled Area m the State and m applying the law the Governor 
can make such exceptions and modifications as he may specify The Governor 
IS given the power to make regulations for the peace and good Government ol any 
area in a State which is for the time being a Scheduled Area The words peace 
and good Government’ were always understood as giving the utmost discretion m 
lawmaking Reil\ The Queeett ^ and P^are Dusadh v Emperor^' In making the 
law the Governor has been given the power to repeal or emend any Act of Parliement 
or of the Legislature of the State or any existing law which is for the time being^ apph 
cable to the area m question The words exceptions and mcdificaticns have 
also been interpreted as giving powers of amendment Queen v Bvreh^ These are 
legislative powers of a very wide nature They are subject to two restrictions only 
The first is that before making any regulation Ihe Governor shall consult the Council 
and all regulations must be submitted to the President and until assented to by him 
do not ^ve effect Part C consists of one paragraph This js paragraph 6 By ^b- 
paragraph(l) the expression' Scheduled Areas ’ is defined as such areas as the Pre- 
sident may by order declare to be Scheduled Areas The President has passed two 
such orders in 1950 relating to Part A and Part B Slates respectively By sub para- 
graph (2) the President may at any time by order — 

(d) direct that the whole or any specified part of a Scheduled Area shall cease to be a 
Scheduled Area or a part of such an area , 

(h) alter but only by way of rectification of boundaries any Scheduled Ares 


fc) on any alteration of the boundaries of a Stat* or cn the admission into the Union or the 
estabhshinent of a new State declare any territory not previously included in any State to be or 
to form part of a Scheduled Area and any such order may contain such incidental and 
consequential provisions as appear to the President to be necessary and proper but save as 
aforesaid the order made under sub-paragraph (I) of this paragraph shall not be varied by any 
subsequent order 

PartD then lays down that Parliament may, from time to time, by law amend 
the Schedule by way of addition variation or repeal any of the provisions and such 
an amendment shall not be deemed to be an amendment of the Constitution for th? 
purpose of Art 368 

To summarize under the Fifth Schedule the Governor is the sole legislature 
for the Scheduled Areas and the Scheduled Tribes He makes the Regulations after 
consulting the Tribes, Advisory Council and submits them to the President for the 
latter’s assent The executive authority of the Biatc extends to the Scheduled Areas 
but the executive authority of the Union extends to giving of directions lo the Stale 
as to the administration of such areas These areas arc determined by the President 
by an order and may be altered from time to time by the President by another order 
but the President cannot alter an order made under subparagraph (I) except as 
laid down in clauses (a), (6) and (c) of the second sub-paragraph Any amendment 
of the Schedule must be done by Parliament I shall now turn to the Sixth Schedule 
which differs in many significant respects 

The gist of the provisions as lo the administration of Tribal Areas in Assam 
is contained in the first and second subparagraphs of paragraph I It is that the 
tnbal areas in each item of Part A of the table appended lo paragraph 20 of the 
Schedule shall be Autonomous District, and if there are different Scheduled Tribes 
in an Autonomous District the Governor may, by public notification, divide the area 
or areas inhabited by them into autonomous regions The word ‘autonomous', that 
IS to say, the possession of the right of self Government is the key note of the pro 
vision As Will appear presently, the Legislature, the executive and the judiciary 


1 (1885) LR 10A.a675 

2 (1943) FLJ (FC) J87 (1944) I 


ML.J 305 (1944}FCR.61 
3 (1878) L.R.3 AC 889 
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(except the High Court) in the State of Assam do not freely function for these auto- 
nomous districts. The Table attached to the Schedule gives the list of these districts 
and the Tribal areas. It has been changed by Parliamentary legislation from time 
to time. 


“ TABLE 
PART A 

1. The United Khasi-Jaintia Hills District. 

2. The Garo Hills District. 

3. The Mizo District. 

4. » * * * » 

5. The North Cachar Hills. 

6. The Mikir Hills.” 

[The name Mizo District was substituted for the Lushai Hills District by the Lushai Hills 
District (Change of Name) Act 1954 (XYIH of 1954) and item No. 4 Naga Hills District 
omitted and was substituted as “ Naga Hills-Tuensang Area ” as item 2 in Part B by the Naga 
Hills-Tuensang Area Act, 1957 by Act [XLII of 1957]. 

PART B 

“1. North East Frontier Tract including Balipara Frontier Tract, Tirap Frontier Tract, 
Abor Hills District and Misimi Hills District. 

2. The Naga Hills-Tuensang Area.” 

[Item 2 has been deleted by the State of Nagaland Act, 1962 (XXVII of 1962)]. 

How deep is the autonomy in the Autonomous Districts and in the Autonomous 
Regions can be gauged by a short survey of some of the other p^agrapl^ ol the 
Schedule. Under paragraph 2 provision is made for constitution of District Councils 
and Regional Councils which have power after they are constituted V’’. ™ 

framed by the Governor to make rules for their own composition, delimitation of 
constituencies, qualifications of voters, conduct of elertions and gei^a y ° 
conduct of business before them and the appointment of ofiicer . P 

and jurisdictions go much further than that of ordinary local a • 

have under paragraph 3 power to make laws for various “Otters and such laws are 
effective after thf Governor assents to them. Under paragraph 4 the ato^ 
tion of justice is entirely under the control of the ^uch Courts 

they can constitute Courts and appoint persons to ^ Court has 

and no other Court, except the High Court of the State and the Court, has 

jurisdiction over suits or cases assigned to the 1 javine down Ihe 

also frame regulations (with the previous approval , anneals as may be 

procedure to be followed in trial of cases and ceases 

prescribed. Under paragraph 5 the Governor may, for.the trial ^i- 

arising out of any law in force in any autonomous nunishable with death, 

fied in that behalf by the Governor, .or for the trial five yems unde; 

transportation for life, or imprisonment for a ° annlicable confer 

the Indian Penal Cod^ or under any other law for the time being 
on the District Council or the Regional Gouncd, having au ho ^ 

or region, or on Courts constituted by such ^istric pro- 

appointed in that behalf by the Governor, such pow .ipmrpdure 1898 as he deems 

cedure, 1908 or as the case may be, the Code <>f Criminal Procedu^ 
appropriate. The two Codes above mentioned .^PP^^ , , Tirimarv schools, dis- 

Paragraph 6 gives power to the District Council to ^ waterways in the dis- 
pensaries, markets, cattle pounds, femes, fisheries ‘ aph 7^ District and 

^ict and to prescribe the language of ’"ftniction. Un p Under para- 

Regional Funds have to be constituted to finance • --i-j followed generally 

pph 8 powers to assess and collect land revenue on Unfcr para- 

by the Government of Assam and to impose specified taxes is gl^en. 

s cj — 89 
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CTaph 9 the District Councils are entitled to a fair share of the royalties 
from licenses and leases for the purpose of prospecting for or the extraction 
minerals granted bythe Government of Assam m respect of any area within an 
autonomous district In case of dispute the Governor is to decide the matter mm 
discretion Under paragraph 10 the District Council can make regulations lor con 

trollmgand regulating money lendingand tradmgwitlim the District andlorjicensmg 

of certain trades and of money lenders AH laws, regulations or rules maoe by 
District and Regional Councils are to be published m the Official p^zette ot m 
State and on publication have the force of law Paragraph 12 provides 
of the Legislature of the State m respect of which the District or Regional 
have power to make law shall apply unless the District Council by public notiiica i n 
directs and the District Council can in so applying the law make any exceptions o 
modification it thinks fit In respect of any other law made by Parliament or tn 
Legislature of the State the Governor shall determine whether it shall nc^ app J 
to the autonomous districts or regions and if so the Governor may make suen 
exceptions or modifications as he may notify with or without retrospective ejiect 
Under paragraph 1 3 the estimated receipts and expenditure perta ining to 
districts have to be separately shown in the annual financial statement of the fatate 
and laid before the Legislature of the Slate under Article 202 I shall omit 
paragraph 14 at this stage and come back to it lalcr Under paragraph 15 the Gover 
nor may annul any act or resolution of a District or Regional Council which is '*kmy 
to endanger the safety of India and may even assume to himself all or any 
poTAcrs vested m the Councils Any order made by the Governor is to be ^^id before 
the Legislature of the State and unless revoked by it continues for a pcricd ci 
months and if so resolved by Legislature for a further period of twelve months unless 
cancelled earlier by the Governor himself The Governor may on the rccommenoa 
tion of a Commission appointed under paragraph 14 dissolve a Council, direct fresh 
general election, and subject to the previous approval of the Legislature of the State, 
assume the administration or place it under the said Commission No action to 
assume the administration shall be taken by the Governor without giving the Council 
affected an opportunity of placing Its views before the Legislature of the State 
Paragraph 17 enables the Governor to exclude an autonomous district m forming 
constituencies in the District I shall presently refer to paragraph 18 which applies 
the abovemcntioned provisions with some modifications to Part B of the Table 
appended to the Schedule Paragraph 19 includes transitional provisions The 
Governor was required by that paragraph to constitute a District Council for each 
autonomous district in the State and till then the administration of the District 
was to vest in him He could make regulations for the peace and good government 
and they were to become law on the President s assent He could also direct the 
application of an Act of Parliament or of the Legislature of the State with such 
exceptions and modifications as he thought fit and unless he applied it the law was 
inapplicable in the districts 


These arc the provisions for the administration of Autonomous Districts and 
Regions To summarize the laws made by Parli ment or the Legislature of the 
State do not run automatically m these areas The lavs '•rc either made by the 
District Councils or arc applied by them The adminstration cf justice is achieved 
by the Distnct and Regional Councils through their ovn agencies except that in 
serious offences the Governor has to decide whether to invest the Councils and the 
Courts set up by the Councils with junsdiction to try them The Councils enjoy 
the powers of taxation and establishing of institutions mentioned in paragraph 6 
They have their own funds Some actions of the District or Regional Councils 
are capable of being annulled by the Governor and the Governor may even dissolve 
the Councils There is complete autonomy as far as the powers and jurisdiction of 
the Councils go A check is supplied by the Governor and the Legislature of the 
State comes into picture only when the Governor takes action against the Councils 
to revoke their Acts or Resolutions ordissolvcsthem and takes over the adminislra 
tion himself 
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I shall now refer to the paragraphs I did not mention so far. I shall begin by 
•referring to paragraph 18. That paragraph may be reproduced here : 

“ 18. Application of the provisions of this Schedule to areas specified in Part B of the table 
.-appended to paragraph 20. — 

(1) The Governor may — 

(a) subject to the previous approval of the President, by public notification, apply all or any 
cf the foregoing provisions of this Schedule to any tribal area specified in Part B of the table 
appended to paragraph 20 of this Schedule or any part of such area and thereupon such area or 
-part shall be administered in accordance with such provision', and 

(b) with like approval, by public notification, exclude from the said table any tribal area 
•specified in Part B of that table or any part of such area. 

(2) Until a notification is issued under sub-paragraph (1) of this Paragraph in r^^ct of any 
tribal area specified in Part B of the said table or any part of 

such area or part thereof, as the case may be, shall be carried on ^ 

Governor of Assam as his agent and the provisions of Article 240 shall apply th r 
or part thereof were a Union territory specified m that article. 

(3) In the discharge of his functions under sub-parapaph (2) of this paragraph as the agent 
•of the President the Governor shall act in his discretion. 

Three matters are provided -here. The first 

notification, apply all or any of the provisions Ser 

graphs 1-17 to any tribal area specified m Part B f ^ 

The second is that the Governor may exclude from th nf the President The 

in Part B. Both these powers are subject to prior "PPS\fn hSe S the auto- 
third matter is that until the tribal areas in Part B are ^ Governor in his 
nomous districts, the administration must be earned o y areas were 

discretion as the agent of the President, in the same manner 
Union territory. These provisions show that in resp , . • guy change 

the Governor acts for himself when casing on th of Paragraph 18 must re- 

as contemplated by clauses (a) and C^) f ^Sutiw or the^egislature have 

•ceive prior approval of the President. The State nxecunve 

no say in the matter. 

I now come to the provisions cf paragraph 1(3) 

under which the present action pu^orts to be ^ , , already been quoted. 

SSn "part^^b iSriJerti? Stent of ?be^utonomous districts named in 

Part A of the table at the end may now be read : 

•c A Jr, PArf A and B of the table below shall be the 
‘20. rri6aMreaj.—(l) The areas specified m Part A anoiJ 

’tribal areas within the State of Assam. _ ■ t, i, r 

(2) The United Khasi-Jaintia Hills District shall^oOTpwe^he^^emtOTK whi 

:^_mmencement of this Constitution were within the cantonment and munjcip^ity 

District, excluding any areas for the time being • j within the municipality of Shillong as 

•of Slfillong, but including so much of the area comp 

formed part of the Khasi State of Myllicm : (1) of paragraph 3 

Provided that for the purposes of (2) clauses (o), (6) and (tf) of sub-paragraph 

paragraph 4, paragraph 5, paragraph ctauS: W of sub-paragraph (2) of Paragraph 10 o 

[(3) and sub-paragraph (4) of paragraph 8, municipality of Shillong shall be deemed 

this Schedule, no part of the area comprised within the municipa 

be witUn the District. , r ryinstitu- 

, at the commencement of this consmu 

. (2-A) The Mizo District shall comprise the area wh 

■tion was known as the Lushai Hills District. TAi'nii-i Hills 

(3) Any reference in the table below to any^^trict a reference to that district 

District and the Mizo District or admini^atne area shall D 

or area at the commencement of this Constituiio . , , ^ u include anV such 

Provided that the tribal areas specified m ^“^®Jf,h^®]^Kident°be notified by the Governor 
areas in the plains as may, svith the previous approval oi me rxo 
•of Assam in that behalf.” 
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These sub paragraphs give the extent of the autonomous districts ne tage ^oes 

not identify any area except by name but the demarcation of t^ areas is done by 

the above sub paragraphs The tribal areas arc not immutable They can be 
so also the autonomous districts The question is how is this to be done In 
third sub paragraph of the first paragraph lays down one of the steps It provides i 

‘ I Au onomas disincis and autcnaniui tfgmni — 

( 1 ) • • ... 

( 2 ) • • * . * 

(3) The Governor may, by public nofification— 

(а) include any area in Part A of the said table, 

(б) exclude any area from Pari A of the said t^le, 

(c) create a new autonomcKis district 

(d) increase the area of any autonomous district, 

(e) dimmish the area of any autonomous district, 

(f) unite two or more autonomous districts or parts thereof so as to form on® auto- 
nomous distnet 

Provided that no order shall be made by the Governor under clauses (c), (d) (c) and (/) ^ 
this sub-par^aph except after Consideration of the report of a Commission appoinlM under sub- 
paragraph 0} paragraph f4 of (his Schedule 

(g) define the boundaries of any autonomous district ” 

Some other steps are laid down m paragraph 14 mentioned here . It provides ’ 

** 14 Afpiiittnunl vf ComnwsxM to inquire i«r. and report on the admimUralion qf aulonomw disUutf 
mi etdonomeut reguv — (l)The Governor may at any lime appoint a Commiaicm to examine and 
report on any matter spmfied by him relating to the administration of the autonomous distnMS 
and autonomous regions in the State, including nutters specified in clauses (c) (i), («) and!/) 
of 8ut>paragfaph (3) of paragraph 1 of this Schedule, or may appoint a Commi&sioo to inc{uire 
into and report from time to time on the admimsiraiion of autonomous districts and autonomous 
regions in the State generally and in particular on — 

/ (a) the provision of educational and medical facilities and communications in such dutticts- 

and regions , 

(b) the need for any new or spcaal legislation in respect of such districts and regioa> , and 


and define the procedure to be followed by such Commission 

(2) The report of every such Commission with the recommendations of the Governor with 
respe« thereto shall be laid before the Legislature of the State by the Minister concerned together 
with an explanatory memorandum regarding the action proposed to be taken thereon by the Govern- 
ment of Assam 

(3) In allocating the business of the Covemment of the State among his Ministers the- 
Governor may place one of his Ministers specially iq charge of the welfare of the autonomous dis- 
tricts and autonomous regions in the State*’ 

Lastly there are the provisions of paragraph 21 and the question is whether they 
involve the final step or are irrelevant in this behalf Paragraph 21 reads 

“ 21 AmenJnenl of th‘ SeMuJe. — (J) I^arliament may from time to time by law amend by way 
of addition, variation or repeal any of ihe provisions of this Schedule, and, when the Schedule is so 
amended, any reference lo this Schedule in this Constitution shall be construed as a reference to 
such Schedule as so amended 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be deemed lo- 
be an amendment of this Constitution for Ihe purposes of Article 3d8 


Now the case of the appellant is that although a Commission was appointed and 
made its report to the Governor, the Governor neither considered the rfeport nor made 
his reccmmendations as required by paragraph 14 The Government of Assam drew 
up Its proposals which were sent to the Governor who merely noted on the file. 



KDVVJNQSON BAJIEH V. STATE OP ASSAM (Hidayaiiillali, J.) . 


697- 


>i] 


■‘Seen Thanks” and returned the papers which were then placed before the Legis- 
ture of the State and the Legislature approved the proposals by a resolution. The 
contention of the appellant is that far from playing the key role wb’ch the policy under- 
lying the Schedule envisages, the Governor left the entire matter to the Government 
and at the end of the deliberations expressed himself by saying “ Seen Thanks ” 
which at best was a very vague expression. In the alternative it is contended that no 
action could be effective without Parliamentary legislation under paragraph 21, to 
amend the operative portion of paragraph 20 which Parliament alone can emend. 
Reference is made to legislation by which the tribal areas w'ere changed on previous 
occasions by Parliament. In my judgment both these criticisms are well-founded. 


It willbe noticed that the Governor’s powers under sub-paragraph (3) of paragraph 
1 are to include or to exclude any area from Part A of the Table. These are clauses 
(a) and (6) of this sub-paragraph. Then the powers are to create a new autonomous 
district clause (c), to increase clause (d) or diminish clause (e) the area of any autono- 
mous district, unite two or moie autonomous districts or parts thereof so as to foim 
one autonomous district clause if), define the boundaries of an autonomous di^rmt 
clause (g). Powers in clauses (a), (b) and (g) are not subject to the proviso and me 
Commission under paragraph 14 need not be consulted before under 

them. Action taken under clauses (a), (b) and(g) need not be reported to the Legis a- 
ture of the State. I shall have something to say about it later because unless clauses 
(a) and (6) are also considered it is not possible to interpret the other clauses. 

We are concerned with powers exercisable 
the procedure contemplated by the proviso to ..f. ^ Tblrc^is 

14 must be followed.^ The Governor has issued the public 
no provison which bars inquiry : Is the action taken valid - 
under clauses (a) and (b) even Part A of Table attached - about the 

ed either directly or by implication. Paragraph 1 (3) 

amendment ofparagraph 20 andasthatpowcrcannotbeimph^^^^^^^^^ 

21 that paragraph also continues unaltered. The ^bich could not 

paragraph 20 fnd the Table another.. This is ckarly a situation wh^ 

have been intended. This is dealing with a Constitution ^ ® j. next intends 

Parliament can amend. Take another example. Supp ? . forms 

to exclude so much of the area comprised waton the Munic pa hty of Shfilongas torm 

part of the Khasi State of Mylliem. Hri no^Lat" 

may but what about paragraph 20 (2) and the J^ble 

the area cemprised within the Municipality of Shil g ^ 

State of Mylliem shall form the autonomous d.stnct 

another autonomous district or go out j’ twd^autonomous districts 

divided the Khasi and Jaintia Hills sections and fom clauses (c), (d) and (c) 

by another notification. The Governor has n^o p -nower over paragraph 

to amend paragraph 20 or the Table. ^ Tbe nara graph and the 

20 even under clauses (a) and (b) is open to Sr JSm obsolete. 

T^able will thus remain unaltered and the . naragraph and the Table wll 

It \yas argued by the learned Attorney-General ...g^jnent ^We are dealing with 
be impliedly amended. I regret I cannot accep 5 g can be amended, 

the Constitution. It provides w;ithin There can be no amend- 

Any other mode of amendment is neccssarilj' pr , • , implied amendment, 

ment by any other agency much less an gjfajr that a notification of the 

Is the amendment of the Constitution such a s5 p 
Governor amends its provisions by implication • 

I shall now consider the cases under clau5es^(a)^and^W.^^^^^^^ 

difference between clauses (a) and (b) on the on ^ ' -naragraph’ 14 need not be 

on the other. It is significant that Clauses (a) and (b) 

followed when the Governor acts under th ^ gj-e not 

cannot therefore cover the same ground as cla I jnnst represent inclu- 

a summary of the action envisaged by the otlier clauses. Hicy m 
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Sion and exclusion of areas from Part A of the Table Otherwise there would be a 
reference to them m the proviso The proviso covers only ® ^ 

of the autonomous districts is involved and changes are made theicm 
two clauses mention the Table but not the oAers Now the legislative ^ 

State does not extend to the tribal areas The executive power being co-extcnsive 
with the legislative power does not extend either In Schedule 5 toe 
has been expressly extended m Schedule 6 there is no such extension Simito^ 
the word ‘ control ’ is omitted m Article 244 (2) The Union Govrenment also have 
not been given the power to issue directions to the State Government as is the case 
in Schedule 5 There is no requirement of prior consent of the Resident or ms 
approval as m the Fifth Schedule or paragraph 18 of the SixthScheduIe A notihca 

tion under clauses (fl) and (6) would be subject to no control except that ol Faiua 
ment This demonstrates the utter need of Parliamentary legislation to amend me 
Schedule, particularly paragraph 20 and the Table 


The notification issued by the Governor is not under clauses {a) and (b) but 
hardly makes any difference It does not amend paragraph 20 or the Table "No 
doubt when all proper motions have been gone throu^ the United Khasi Jaintia 
Hills District will be cut down by excluding the Jowai Sub-Division and the Jowai 
Bub-Divisiod will emerge as an autonomous district But one such step and the final 
step must be to amend the Sixth Schedule That can only be amended by Parha 
ment under the powers granted by paragraph 21 If the notification alone 
did that there would be antinomy between the notification and the Schedule Para 
graph 21 says that Parliament may amend the Schedule by way of addition, variation 
and repeal In my opinion this power still remains to be exercised to complete the 
chain of steps necessary to alter the autonomous districts, the names and areas of 
which are laid down by Parliament The Governor s notification Is no doubt one of 
the means of achieving the change but the effectiveness can only be given by ParUa 
ment No wonder that on three previous occasions Parliamentary power was m 
fact exercised Sub-paragraph 2 (A) was added by Parliament At that time conse 
quential changes were also made in sub-paragranh (3) and item No 3 of Part A of the 
Table was also changed It is to be noticed that there is a difference between para 
graph 6 (2) of the Fifth Schedule and paragraph 1 (3) of the Sixth Schedule The 
form-r authorises the President to include m his order such incidental and conse 
quential provisions as may appear to him to be necessary and proper As this extra 
jurisdiction is missing the Governor acting under the Sixth Schedule can only draw 
up a notification He cannot do anything more Till Parliamentary legislation 
follows the final and effective step is wanting in the purported action It is as if the 
keystone is missing 


This action of the Governor is, with respect, not sustainable on the other ground 
also TheanalysisoftheprovisionsofSch^ulesSandfimtowhich I went earlier 
clearly demonstrates that the Governor is made specially responsible for various 
matters connected with the administration of the autonomous districts We have 
seen above that the executive authority of the State of Assam does not extend to the 
autonomous districts as it does to the tribal areas in States other than Assam Fur- 
ther the Union 1ms not been given the powers to give directions as to the administra- 
tions of the autonomous districts This is because the autonomous districts and 
autonomous regions are adramislered by Councils which, subject to the control of 
the Governor, function independently What the real position of the Governor 
IS, vij a VIS the Councils on the one hand and the State Government on the other 
will be clear if we look into the history of the administration of these areas and the 
previous constitutional provisions relating to the excluded and partially excluded 
areas as they were previously called 

There areas wh/ch were known as backward areas, werefromthc earliest lime* 
excluded from the operation of laws either completely or partially and they were 
directly administered under laws made by the Executive under the authoniy of the 
Governor General These orders bore resemblance to the orders in Council of the 
Crown As the legality of the laws was senously m question the Indian Councils 
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Act of 1861, made provision validating these so-called laws, by enacting that “no rule, 
law or regulation made before the passing of the Act, by the Governor-General or 
certain other authorities shall be deemed invalid by reason of not havingbeen madein 
conformity with the piovisions of the Charter Act.” The power, which was taken 
away, was again conferred on the Governor-General by the Government of India 
Act, 1870 (33 and 34 Yict. c. 3) and the Governor-General was allowed to legislate 
separately for these backward tracts. Draft regulations were submitted by the Gover- 
nors-in-Council, Lieutenant Governors or Chief Commissioners and after their 
approval by the Governor-General became law for these areas. This state of affairs 
existed ri^t down to the Government of India Act, 1915. As difficulty arose in 
determining what laws were in force in which area, the Scheduled Districts Act XTY 
of 1874 was passed which enabled public notifications to be issued. The preamble 
of that Act clearly sets out that the object inter alia W'as to ascertain the enactment 
in force in any territory and the boundaries of such territories, "^is Act then spe- 
cified the “ Scheduled tracts ” and the Local Governments were given the power to 
extend by public notification to any Scheduled District, with or without modification, 
any enactment in force in British India. When the Government of India Act, 1915 
was enacted, the Government of India Act, 1870 (33 and 34 Viet. c. 3) was repealed, 
by the 4th Schedule and section 71 was included which in effect provided the same 
procedure for making and applying laws as has been described above. When the 
Government of India Act, 1919 (9 and 10 Geo. ch. 101) was passed section 52-A was 
inserted which read : 


“ The Govemor-General-in-Council may declare any territory in British India ‘back- 

ward tract’ and may, by notification, with such sanction as aforesaid, direct 

to that territory subject to such exceptions and modifications as may be prescribed in the notification. 

Where the Governor-General-in-Council has, by notifiration, directed ^ 
the same or subsequent notification, direct that any Act of the Indian ^^iriature shall no appy 
to the territory in question or any part thereof, or shall apply to 

subject to such exceptions or modifications as the Govemor-General ‘hi^s ^‘’1 " 

Govemor-in-Council to give similar direction as respects any Act of the local legislature. 

Thus at the inauguration of the Government of India Act, 1935 the poshion was that 

the Governor-General-in-Council or the Governor etc., 

for these backward tracts and the Governor-General cculd direct that Act of the 

Indian Legislature should net apply at all or should apply with ” ere 

modificatiOTS as the Governor-General might tlunk fit. Most of 
excluded from the legislative powers of the Central Provincialkgislatu^ 
Governors were responsible for their admm^tration. In the B pychicfed areas 

of India Act, 1935 the distinction between the excluded and partially . 

was made. This followed the White Paper and a Sixth 

which the list of these areas was given. But this Schedule ^ ^ j Partial- 

designation of the areas was done by the Government of Indm^xcl^^^ 
ly Excluded Areas) Order, 1936 dated 3rd March, 

the excluded and partially excluded areas was this - Ex _ nf fhp areas 

under the Governor in his discretion and therefore "gXtS Volume 

was a direct responsibility of the Governor himself (Pari Debate^^^^^^ 

301, column 139^. In the Report of the Joint Committee it was stated (para, otj 
that in spite of Provincial Autonomy, . 

V the Excluded Areas, (i.c., tracts Yh^^fiA^ilants)"'*'^ be°Ml'Sni”tered by the 

“or h°ave"L*^rtitut. 4 aj right .0 adrise him in connection 

with them.” 

^eas was summed up in paragraph 144 of the p 

•• It is proposed that the powers of a Prowf ^^P^r a Sded S” In re- 
Prpvincewhich is declared to be control the administration ; in the case 

lation to the former, the Governor will himself <hr^ m case svill any Act of the l^o- 

of the latter he is declared to have a special the Governor given at his discretion, 

vincial Legislature apply to the Area, unless by direction 01 me uorvnjux 
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•with any wceptious or nu)difications which he lasy Uunkfit The Oovernor will also be 

at his ihscfetion to make regulations having th« force of law for the pmcc and go^ gorei^ent 

of Sfy^uded of PartiaHy Excluded Area We have already expr«sed our approval of prm 

cinleofExcluded Areas and we accept thealwveproposals as both ^ 

far as°the Excluded Areas proper are concerned W^hiak l^wevet, it^t a 

be drawn ifl this respect between Excluded Areas 3nd l^rtially Excluded Areas and that the appl ca 

r.onTA«s t? or thcfr^ingof Regulationsftw.Parlially Excluded Areas is an ext^Uve act w^b 

nucht appropriately be perfornted by the Governor oo the advice of his 

t^ m each case being of course subje-t to the Governor $ SR«iaJ respowibihty for Parii^ 

Sd^iSa^t.stosay being sub}^ to his right to differ from the proposals of his 

Ministers >f he thinks fit 


Thfiadmimstrationoftheseareasthusfollpwedtheanalogyofthe Governor Generals 
reserved departments, and the expenditure for these areas required by the Governor 
whaher from the Provincial or Central Ycvcnucs was not subject to the vote of the 
Provincial Legislature In the administration of the Tribal areas the Governor was 
To act as the agent of the Governor General The administration of the partial!) 
excluded areas was a special responsibility of the Governor General 


These provisions of the Governtnent of India Act were, therefore, so designed 
that the ‘‘ Excluded Areas ” were excluded from the Provincial and Central Legisla 
tures and the administration of these areas was vested in the Governor in lus dis 
cretion while the administration of the ‘ partia/ly excluded areas * was in the control 
of the Ministers subject to the special responsibilities of thej Governor acting in bs 
individual judgment 


As regards the machinery for transfer of areas the Parliamentary Debates 
<Vol 299, coluirms 1553 54) contain the following policy statement 

‘There IS bound to be infiltration from one district to another and m the course of tunes we 
Qiay be able to briag certain of these districts under the ordinary administration In that cose there 
ought to be power to make the transfer and the powers ought to be exercised in such a way that there 
ss Parliamentary protection behind the transferred area We ensure that ihe transfer can only be 
uadetukea by an Order in Council which las to obtain the approval of both Houses " 

The Order in Council now has the counterpart in the notificauon of the GovcniOT 
and the approval of the Parliament has its counterpart in the amendment of Schedules 
5 and 6 which our Parliament alone can undertake 


The resulting position was the enactment of sections 91 and 92 in the 
Government of India Act 1935 which may be set out here 

j ‘*7.*^ PO'^Jally excluded orpoi — (1) Jn th s Act the expressions 

^ ewlud^area mean respectively such areas as His Majesty 
may by Order JD Couucil declare to be exc/«d«r areas or pariiall/ excluded areas 

» proposed to recommend 

His Majesty to make under this sub-section before Parliament within six months from the passing 
of this Act ^ ° 

U> His M^)cssy way aay Wtnt by Ofdw m Council 


(6) directthcwholeorany specified partof apaniailyexcludedarea shaliccaseto bea par 
tially excluded area or a part of such an area , 

(c) alter but only by way of rectificatioo of boundaries any excluded or partially excluded 

(d) on any alteration of the boundaries of a ProviDce or the creation of a new Province de 
Clare any territory not previously included m amr Province to be or to form pan of an excluded 
area or a partially excluded area, 

^ su^ Order may contain such incidental and conserpienlial provisions as appear to 
Hu Mayjsty to be necessary and proper but saw as aforesaid the Order m Council made under 
sub-scctioo U) of this section shall not be varied by any subsequent order ” 

“ 92 AiminmrariOB oj excluded areas and pvt oUy excluded areas —(I) The execulive 
authority oJ a Froyince extends to excluded and partially excluded areas therein but 
notwithstanding anything m this Act. do A« of the Federal Legislature or of the iTovincial 
legislature s^l apply to an excluded area or a partially excluded area unless the Governor 
uy public no tiacat/oa so directs, ana the Governor lu giving such a Erection with respect to any Act 
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imy direct that the Act shall in its application to the area, or to any specified part thereof 
eiiect subject to such exceptions or modifications as he thinks fit 


(2) The Governor may make regulations for the peace and good government of any area in 
a Province which is for the time being an excluded area, or a partially excluded area, and any re- 
gulations so made may repeal or amend any Act of the Federal Legislature or of the Provincial Legis- 
lature, or any existing Indian law, which is for the time being applicable to the area in question. 

Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him in his discretion shall have no effect, and the provisions of this Part 
of this Act with respect to the power of His Majesty to disallow Acts shall apply in relation to any 
such regulations assented to by the Governor -General as they apply in relation to Acts of a Pro- 
vincial Legislature assented to by him. 

(3) The Governor shall, as respects any area in a Province which is for the time being an 
excluded area, exercise his functions in his discretion.” 


After these two sections were enacted the Scheduled District Act, 1874, became 
obsolete and was repealed by the Adaptation of Laws Order, 1936. 

The question is : has the position changed in any way ? I think not. The 
fundamental fact, as I said before, is that Article 244 (2) very tersely says that the pro- 
visions of the Sixth Schedule shall apply to the administration of the tribal areas in 
the State of Assam. No inspiration can, therefore, be drawn from the other parts 
ofthe Constitution. No doubt the Governor is the constitutional head of the State of 
of Assam having a Council of Ministers. But the history of these backward tracts 
and the scheme of the Sixth Schedule show that the Governor is intended to dis- 
charge special functions in the administration of the Tribal Areas in Assam in which 
a start in democratic institutions is being made. There is no dyarchy in the tribal 
areas in Assam so that the Governor may be induced by the Council of Ministers 
to do contrary to what his judgment requires. Nor are the functions of the Governor 
made subject to the' scrutiny of the Government of Assam. Indeed the Government 
of Assam is mentioned in four places only and an examination reveals that no special 
power has been granted to it at least in three places. In paragraph 3 (a) proviso it is 
provided that no law ofthe District or Regional Councils shall prevent the compulsory 
acquisition of land for public purposes by the Government of Assam, in .para- 
graph 8 the assessmeht of land revenue and its collection by the Councils is to be in 
accordance with the* principles followed by the Government of Assani in the State 
of Assam generally, in paragraph 9 if any dispute arises between the Councils and 
the Government of Assam over the distribution of royalties the Governor is to decide 
in his discretion what the share of each should be. The fourth and the last relerenece 
is at the end of paragraph 14 (2). Under that paragraph there is provision tor tne 
■appointment of Commissions for various purposes mentioned in the paiagrapfi ana 
paragraph 16. One such commission considers the hirmation of and changes m 
the autonomous districts as contemplated by paragraph 1 (3), (c), (aj, I e) an (j j. 
The sub-paragraph contemplates all these reports because the report of every c - 
mission appointed for any purpose mentioned in paragraph 14 (1) or paragraph to 
together with the recommendations ofthe Governor and an explanatory inemoran- 
dum regarding the action proposed to be taken thereOT by the Governme , . 

bas to be laid before the Legislature of the State. Confining rnys 1^ 

m autonomous districts contemplated by paragr^hl (3)(c),(fl), (e) an UL 

that if the State Government agreed with the Governor there wot rjovern- 

explaining what action the Government xvas going to take m State Govern 
ment w'ould not then be required to take any action (apart from implemenb g 
the decision administratively) and the Governor would notify the changes. ^ ^ 
need for an explanatory memorandum regarding the action p E . rccom- 

by the Government would really arise in a situarion in winch 

mendations are not accepted by the State Govemmen . anoointed 

that there are many other matters for w'hich diverse commissio y o 
and there would be different kinds of reports. There may I* . . 
differences over the reports of other commissions which Jb .S , 

to consider. The Governor must be exTCCted to act J^cidc. 

the advice of Ministers. Should' differences arise the Legislature would deem 

s c'j — 90 
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ltismte;r\dedtov.ield controlover the Governor It is ^le authority to decide 
whether over the Governor’s action m annulling or suspending acts and icsolutions 
of District and Regional Councils should continue or not The GoNci^or a so 
has to obtain the previous approral of the Legislature of the State before assuming 
ikeadwntstratwn of the area of a Council dissolved by him and the Council ihusi be 
heard by the Legislature There would be no need to bring in the Legisf^ure il 
the Governor was already being advised by his Council of Ministers Apart ttom 
this control of the Legislature of the State in specified matters, there is nothing to 
show that in addition the District and Regional Councils which are autonomous in 
almost every way, they are to be controlled by the Council of Ministers through the 
Governor 


It IS in this background that the action of the Governor must be considered 
and the totality of the action taken this time compared with what was done lo me 
past r shall first take the facts The Commission made its report on the 24th 
January, 1964 In the opinion of Nayudu, J , it is mentioned that the entire 
proceedings were placed before the Court and the learned Judge observes that 
on 28lh August, 19M there was a note taken on the file which read “In the present 
case We have not referred the matter to H E (the Governor) at any stage “ 


The report together with the explanatory memorandum regarding the action 
proposed to be taken by the Government of Assam was placed before the Legislature 
of the State on 25th September, 1964 This memorandum m its last paragraph 
said 


After a careful coouderalion of the report and the rccommecdatioa of the Governor ibe 
Goveriuaent has decided to accept the recommendations ofibecornffliuionandgive effect to theia 
by taVing necessary admiiustrative and other stepsinthudirection ” ^ 

There is no doubt a mention of the “ recommendations” of the Governor but 
m pomt of fact there was no recommendations All that the Governor did tvat 
to see the file before it went to the Legislature and wrote “ Seen, thanks ” This ii 
my opinion, and 1 say it respcctAiIJy, hardly squared with Ibe special responsibiliUa 
contemplated bv the Sixth Schedule When we turn to the Commission’s recommeii' 
dations we find Some confusion as to whether a separate Regional Council was 
being rcconunended for Jowai Sub>Division or a separate autonomous distnct 
The recommendation of the Commission reads 


To sum up we feel that if the inhabitants of the Jamiia Hills work together and maintain the 
e^ing system ot administraiioo, there is no reason why a separate District Council for Jowai 
should not be a success The establishment of a separateDislrim Council would we think, resolve 
the tension and bitterness due to lack of uniformity in administration, between them and 

tbeJChasis and we hope lead to a better understanding between them. 


We accordingly recommend the creation ofanrtv Autonomous Distnct Council for the Jowai 
Sub-Divisioooftbe United KhasiandJainliaHillsAutonomous District by excludine. the areas 
comprising fne areas ot the said ‘Su'o-Division trom the Unilcd Khasi and Jamtia IDDs Autono- 
moUsDistnct As we see it, the mam obstacle tosmoothworkingofthe new District Council wilt 
be the Jaintias who are opposed to btTvrcatioa 


In conclusion, we may point out that, according to the 1961 Census ihe area of Jowai Sub- 
Division IS i 515 scpiare miles with a population of 82 147 compared with 1 888 square miles and 
population of 54 319 m the Notib CacbarHilb where there 15 already a separate Dwtrict Council • 


The language i 5 appropriate to the formation of a Regional Council but it may 
61 ? conceded that on the whole an autoaomoers rfisfritf was meant 


In view of what I have said here bearing upon the special responsibility of the 
Governor as envisaged by the sense and letter of the Sixth Schedule considered in 
the light of the long and uniform history of these backward tracts which have always 
been specially administered, it is perhaps nghl to think that the Governor was very 
much m the background and the initiative and the formation of opinion was by the 
State Government The Governor was apparently only informed after everything 
was over as to what was being done No doubt the Governor's remarks “ Seen, 
thanks ” did not express a dissent when lie saw the file and it maybe presumed that 
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he accepted the proposals of Government. But that was hardly what the Sixth 
Schedule expected of the Governor. No material from any former occasion when 
the changes were made in the tribal areas, was placed before us to show the practice 
or procedure then followed. The only circumstance that has come to light shows 
that on threfe separate occasions parliamentary legislation was undertaken, althou^ 
it is not in evidence whether it was supplemental to action under paragraph 1 (3) 
by the Governor or without it. It is true that legislative practice is not regarded 
as conclusive and it will be less so here because Parliament was alwa}'s competent 
to act by itself to amend the Schedule. But it is a circumstance which also points 
in the direction that Parliamentary legislation must cap all other steps if the Schedule 
is to read true to the new situation. Without Parliamentary legislation amending 
the Schedule, readers of the Constitution will have to hunt for Governor’s notifi- 
cations to know what is the extent of tribal area in Assam, how it is divided into 
autonomous districts and what is the tribal area governed under paragraph 18. In. 
course of time when many such notifications have issued paragraph 20 will become 
obsolete and out of date. On the opposite view which I have been unable to 
accept, it is even today, inaccurate and does not mean what it says. 

In this view of the matter I am of the opinion that the appeal should be 
allowed and the respondent State ordered to bear costs throughout. 

Order OF THE Court; — In accordance with the opinion of the majority the 
appeal is dismissed with costs. 

V.S. Appeal dismissed.' 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, Chief Justice, J. C. Shah, S. M. Sjkri, 
V. Ramaswami and P. Satyanarayana Raju, JJ. 

M/s. K.G. Khosla & Co. (P.) Ltd., Delhi • • Appellant* 


V. 

The Deputy Commissioner of Commercial Taxes, Madras Divi- 
sion, Madras • • Respondent. 

Central Sales Tax Act {LXXIV of 1956), section 5 {2)— Sales in course of import— Not liable ttr 
tax— Test. 

It is wrong to say that before a sale could be said to have occasioned import it is necessary that 
the sale should have preceded the import. The expression “ occasions the movement of goods 
occurring in section 3 (a) and section 5 (2) of the Central Sales Tax Act nrust have the same meaning. 
Where the assessee contracted to supply axle box bodies to be manufactured m Belgium the goods to 
be inspected and certified in the factory, before the import of such 

contract the sales are in the course of import of goods within section 5 (2) of Central Sales Tax Act- 


’ Appeals by Special Leave from the Judgment and Order dated Ihe 16th Axi^sL 
1963 of the Madras High Court in Tax Cases Nos. 100, 219, 220 and 255 of 962, 

Veda Vyasa, Senior Advocate (K.K. Jain, Advocate with him), for Appellant. 
A. Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Sikri J These two anneals by Special Leave are directed against the judgment 

ofthrMadisHflcomtScai 

the interpretation of section 5 (2) of the Central Sales Tax cf I95g- 

hereinafter referred to as the Act. The relevant facts arc these. ^ 

K.G. Khosla & Co., hereinafter referred to as the assessee entered into a contract 


• C.As. Nos. 143 and 144 of 1965. 


18th January, 1966. 
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With the Director General of Supplies and Disposal, New Dcllu, for the of 
axle-box bodies According to the contract the goods were to be manufactured in 
Belgium and the D G I S D , London, or his representative, was to inspect the goeds 
attheworks of the manufacturers He was to issue 

Another inspection by the Deputy Director of Inspections, Ministry oi W H &b, 
Madras, was provided for in the contract It was his duty to issue inspection notes 
on Form No WSB 65 on receipt of a copy of the Inspection Certificate from the 
D G I S D , London and after verification and visual inspection The goods were to 
be manufactured according to specifications by M/s La Brugeoies E T NivelJes 
Belgium The assessee was entitled to be paid 90 per cent after inspection ard 
delivery of the stores to the consignee andihe balance of lO per cent w^ ^ 
on final acceptance by the consignee In the case of deliveries on T VR basis 
the assessee was entitled to 90 per cent payment after inspection onprooJ oi despatca 
and balance 10 per cent after receipt of slorcsby the consignees in good condition 
The date of delivery was " m 8 months ex your principal’s works from me 
receipt of order and the approved working drawings, / e , delivery in India by 31st 
July, 1957, or earlier” The assessee was entirely responsible for the execution ol 
the contract Clause 17 (1) of the contract provides 


• The contractor is entirely responsible for the execution of the contract in all rwp^ts m 
accordance with the terms and conditions as specified in the A/T and the Schedule annexed therew 
Ajiy approval which the Inspector may have given m respect of the stores materials or other parU 
■culars and the work or workmanship involved in the contract (whether with or without test carrieu 
•out by the contractor s Inspector) shah not bind the purchaser and notwiihstading any approval or 
aceepiance given by the Inspector it shall be lawful for th* consignee of the stores on behalf of the 

purchaser to reject the stores on arrival at the destination, if it is found that the stores supplied bji 

the contractor are not tn conformity with the terms and condiUons of the contract m all respects 
further, ibe assessee was responsible for the safe arrival of the goods at the deslina* 
tion By an endorsement the DGI6D, London, was requested to issue pre* 
inaction delay reports regularly to all concerned, including the Railway Liaiscn 
■Officer, C/o DOS & D , Shahjahan Road, New Delhi ^ He was also requested to 
endorse copies of the Inspection Certificates to the Director of Inspection, Ministry 
■ofWH & S, Bombay It is further found by ihc Sales Tax Appellate Tribunal 
that ' ^ 

** the Bcl»an manufacturers after manufacture consiened the goods to the appellants by ship 
under bills of lading m which the comignee was the appefianfs themselves The goods were con 
•Signed to Madras Harbour cleared by the appellant sown clearing arents and despatched for delivery 
to the buyers Ibcreaftet 


In pursuance of this contract, the assessee supplied axlc-box bodies of the value 
of Rs 1,74 029 50 to the Southern Radway at Perambur Works and of the value of 
Rs 1,32,987 7510 Southern Railway, Mysore The Joint Commercial Tax Officer 
held that the former sales were liable to tax under the Madras General Sales Tax 
Act and the latter under the Central Sales Tax Act He rejected the contention of 
the assessee that the sales were m the course of import He held that 


" there was no privily of contract between Ihc foreign seller and the Government for the goods* 
The goods were shipped only as the goods of the seller and intended for them. They were clei^ed as 
their own and delivered after clearance The transaction is therefore one of intra State sales and not 
one in the course of import The sale is completed only when the goods are delivered in this slate 
and so It 1$ not occasioning the import It is also seen from the contract of sale that the terms of 
-delivery are F O R Madras Again Cl (I) of the contract says that any approval where the Inspec- 
tor may have given m respect of stores materials or other particulars and the work or workmarohip 
involved in the contract shall not bind the purchaser and Botwithstaadiag any approval or accept- 
ance given by the Inspecforit shall be lawful for Ihc consignee of the stores on behalf of the purebawr 

to reject the stores on arrival at the destination It will be seen from the words underlined by me 
that the purchaser has reserved the right to reject the goods even though an inspection of the gewds 
might have been made So there is no forte in the argument of the dealer that the goods were anpro- 
pnated to the contract of sale ’ ^ 


The assessee filed two appeals but the Appellate Assistant Commissjoner 
agreeing with the Joint Commercial Tax Offiwr, rejected the appeals The Appel 
late Tnbunal on appeal held that the property m the goods had not passed on to 
the buyers even while the goods were with the Belgian manufacturers and that the 
sale by the appellants had not occasioned the imports The Tribunal, however. 




n K. G. KHOSLA & CO. V. DY. COMMR. OF COMML. YAXES (Sikri, J.). 705 

Sd ^2, 983.75 

appropriated to the contracc while the goods were orM|l?eas^°°‘^' 

ComSlionS'ofcomSiaTte^^ Deputy 

deductions of the two sums of Rs. 22,983.75 and Rs lo 987 50 ^ 

deemedtohavenSsed' t P^P^rty in the goods must be 
tivp fn +ri» r t ^ stage when the goods were approved by the renresenta- 

te conSS at Belgium. The ilfgh CounfSermSed 

meat of the assessee that the saleby the assessee to theGovemmentDepart- 

hav?occasSd°tf °° “ before a sale caTJeSfo 

import” and actli necessary that the sale should have preceded the 

sale occasto^fnt^u not taken place at Belgium there was no question of the 

sale occasioning the import of the goods. 

obiemfnn?^rr;c,!d 1^' merits of the appeals, we must dispose of two preliminery 
m Ranganadham Chetty, on behalf of the respondents. Bas- 

Jip iH'/HdiWoti Commercial Bank Ltd. v- BIwgwcn Dass\ 

thp mrru should have filed an application for leave to appeal before 

Tt:c.-.r ®^^nefore applying, for Special Leave. We see no force in this objection. 
til'P mmon ground that the Madras High Court had at the relevant time ccnsistently 
the W' h application for leave to appeal to Supreme Court lay before 

wifF Court in matters involving revenue. In these circumstances we dispense 
tlip nK* [.®9uirement of Order 13, rule 2 of the Supreme Court Rules, and overrule 
sbni?w ^ second preliminary obj'ection raised by him was that the assessee 

j. nave filed fciur appeals and not two appeals because there were four revision 
viG before the High Court. We sec no force in this obj'ection also. Two re- 
ons w'ere filed by the assessee and two by the State in respect of two assessment 
thp disposed of by one common j'udgment. The subject-matter of 

ond ^ revisions were two assessments, one under the Madras General Sales Tax Act 
m.'f ^ nnder the Central Sales Tax Act. In our opinion, the assessee was 

q I e right in filing two appeals before this Court. 

F‘ Counsel for the assessee, Mr. Veda Vyasa, raised tw'o points before us: 

ofth ^be sales were in the course of import within the meaning of section 5(2) 
ni P tT secondly, that the property in the goods passed in Belgium and cense- 

iy the sales were outside the State within the meaning cf Article 286(1) (a) 
fjrcf Constitution. As we are of the opinion that the assessee must succeed cn the 
point it will not be necessary to deal with the second point. 

Section 5 (2) of the Central Sales Tax Act provides ; 

the purchase of goods shall be deemed to take place in the (purse of the import <3f 

effprfPff K territory of India only if the sale or purchase either occasions such import or is 

f'fontiers°^fV*^^’°'^ documents of title to the goods before the goods have crossed the customs 


hp ? of the Act, which deals with inter-State trade and ccmmerce may also 

Set out as it employs the same terminology and has been interpreted by this Court, 
section 3 reads : 

Cornmi^ sale or purchase of goods shall be deemed to take place in the course of inter-State trade or 
™rce If the sale or purchase— 

(u) occasions the movement of goods from one State to another ; or 

one stil, ejected by a transfer of documents of title to the goods during their mo\emcnt from 
otatc to another.” 

ft is not necessary to set ont the two Explanations to section 3. 

,• _ ps^ms to us that the expression “occasions the movement of gccds occurring 
section 3 (a) and section 5 (2) must have the same meaning. In T ala Iron and 


1 . A.I.R. (1965) S.C. 1142. 
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sue! Ca . Ltd , Bombay y. S R Sarkar', Shall, J, speakinE for the majoiity, 
interpreted section 3 as follows 

" In our view, fherefore. mtkm cbtoc(l»)of scctifw 3 arc 'ncluded s^cs in which peopemm^ 
goods passes during the movement of the goods from ^ State to another ^ /hfmwfeeh 

of title thereto clause (a) of section 3 covers sales, other iton those included i,/’ r-ntract 

the movement of goodsfrom one State to anothensthercsultofacovcnantormcidcnt of the contract 

of sale, and property m the goods passes m either State. 


These observations of Shah, J , were cited with approval by this Court in The Ceincni 
Marketing Co oflndiav The State of Mysore* This case, jt is true, was not dealing 
with the Central Sales Tax Act, but the Court was dealing wilh a simdar question 
arising under Article 286 of the Constitution, before its amendment But the same 
Bench, in dealing with a case arising under the Act {The State Trading Coloration 
of India V The State of Mysore*, again approved of the observations in Tata hon 
and Steel Co case^ Sarkar, J , observed thus 


f The question then is, did the sales occasion the movement of cement from another State mw 
Mysore willuo the meawns of the definition 7 Jn Tala Iron and Steel Co , Ltd \ SR Starkar , « 
was held that a salt occasions the movement of goods from one State to another within swioa a 
<a) of the Central Sales Tax Act when the moveiDent is the result of a covenant or incident ot iw 
contract of sale ' That the cement concerned in the disputed sales was actually moved iron 
another Slate into Mysore is not denied Therespondenw only contend that the movement was not 
the result of a covenant m or an incident of (he contract of sale 


This Court then, on the facts of the case, found that the movement of cement from 
unother State into Mysore was the resultof a covenant in the contract of sale or inn 
■dent of such contract This Court did not go into the question as to whether the 
property had passed before the movement ol the goods or not, ard this was because 
iicordinstoXheidtosion in Tata Iron and Steel Co v SK Sarkar^, it didnotm&U^t 
whether the property passed m one Slate or the other Tata Iron and Steel Co 
case^ was again tallowed by this Court m Smgaren Collieries Co v Cariwnssioner 
of Commercial Takes, Hyderabad* 

•the learned Counsel for the respondent, Mr A Ranganadham Chetty, inMlci 
us to hold that the observations of Shah, J , in Tata Iron and Steel Co case^ were 
obiter, and to consider the question afresh We arc unable to reopen the questicn 
at this stage Shah, J , was interpreting section 3 of the Act, and although the Court 
was principally concerned with the interpretation of section 3 (6), it was necessarj 
to consider the interpretation of section 3 (o) in order to arrive at the correct inter- 
pretation of section 3 (h) Further these observations were approved in The Cement 
Marketing Co oflndiav The State of Mysore,* The State Trading Corporation of 
India V The State of Mysore* and Swgarem Collieries Co v Commisswnei of 
Commercial Taxes, Hyderabad* In the State Trading Co/Tioro/ion cose,® in so far 
as the assessment for the assessment year 1957-58 was concerned, this Court applied 
the principles laid down in Tata Iron and Steel Co, case* Accordingly «e 
hold that the High Court was wrong in holding that before a sale could be said to 
have occasioned import it is necessary that the’Sale should have preceded the import 

The next question that arises is whether the movement of axle box bodies ircm 
Belgium into Madras was the result of a covenant m the contract of sale or an incident 
of such contract It seems to us that it is quite clear frem the contract that it was 
incidental to the contract that Iheaxlc-hox bodies would be manufactured in Belgium, 
insfiectcd there and imported into India for the consignee Mos cment of gccds frem 
Belgium to India was m pursuance of the conditions of the contract between the 
assessee and the Director General of Supplies There was no possibility of these 
,goods being diverted by the assessec for any other purpose Consequently we hold 
that the sales took place in the course of import of goods within section 5 (2) of the 
Act, and are, therefore, exempt from taxation 


1 (I960) ltSTC.655 (1961)1 SCR 379 
A.T R. 1961 S C 65 

2, (1964) 2 SCU 287 (1963) 14 STC. 


3 (I963)2SC 131 (1962) 14 STC 188 
(1963) 3 SCR 792 AIR 1963 SCJ 544 

4 AIR 1966JS C J63. 
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In the result the appeals are allowed, the judgment of the High Court reversed 
and the assessment orders quashed. The appellant will have his costs here and in 
the High Court. One set of hearing fee. 

K.S. Appeals allowed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present P. B. Gajenoragadkar, Chief Justice, J. C. Shah, S. M. Sikri, 
V. Rajiaswami and P. Satyanarayana Raju, JJ. 

The State of Bihar • ■ Appellant*' 

V. 

Rambalak Singh “ Balak ” and others • • Respondents 

Attorney-General for India ■ • Jntervenei . 

Coiistimion of India (1950), Article 226— Habeas corpus petition by or on behalf of detenu under 
rule 20 of the Defence of India Rides—Releasc of detenu on bail pending final disposal of— Jurisdiction 
.of High Court to order. 

While entertaining a habeas corpus petition \mder Article 226 of the Constitutira of India filed 
■on behalf of a detenu who has been detained under rule 30 of the Defence of India u es, e g 
•Court has jurisdiction to release the detenu on bail pending the final disposa o n'® 
corpus petition. But the exercise of the said jurisdiction is inevitably circumsOT e y ® 
rations which are special to such proceeifings and which have relevance to t ® ® --r* j- 

tended to be served by orders of detention properly and validly passed un er e e 
Rules. If the Court has jurisdiction to give the main relief to the &tenu at the ot o ® P 
■on principle and in theory, it is not easy to understand why the Court canno p granted 

the detenu pending the fin;i disposal of his mit petition. The interim 

in habeas corpus proceedings must no doubt be in aid of and auxiliary o relief" for which 

he urged that releasing a detenu on bail is not in aid of or auxiliary to the mam relief for uhich 

a claim is made on his behalf in the writ petition. 

Reference under Article 143 of the Constitution of India, (1965) 1 S.C J. 847, app ' 

Appeal by Special Leave from the Jud^ent ^o^^od^of 1965^^^ ^ 

1965 of the Patna High Court in Criminal W. J. C. No. 126 of 1965. 

Lai Narain Sitiha, Advocate-General for the 
Government Advocate {S. P. Varma, Advocate with them), PP 

a Oeburdhm and G. N. SMa, Advocate, ^ 

C. K. Daphtary, Attorney-General for India {B. R. ■ 
iiith him), for Intervener. 

The Judgment of the Court was delivered by a rr-.;nst the 

Gajendragadkar, C. A— This appeal by Specjal^Leave^jS^^dw^ 
order passed by the Patna High Court ordenng I satisfaction of 

released on bail of Rs. 500 with two sureties J®’ f ^tions that Mr. 'Girish 

tire Registrar of the High Court. The ot^er lunh« to the Court 

Nandan Sinha who appeared for the detenu b S -netitioner is on bail, the peti- 
that during the pendency of the proceedings w any prejudicial act. INlr. 

tioner will not indulge in any prejudicial activiy -urged on behalf of ihe 

Lai Narain Sinha, the Advocate-General °t B ’ ^^jtjiout jurisdiction ; 

appellant, tbn Rtntp nf Bihar, that the order un a habeas 


a, the Advocate-General oi .dux-, - .^itj^out jurisdiction , 

State of Bihar, that the order under ^ 

and that raises an important question of law a . j behalf of a ^dcnuwbo 

^orptis petition under Article 226 of the Constit .. (hereinafter called the 

bas been detained under rule 30 of the Defence , detenu on bail pending 

Rules ”), the High Court has jurisdiction 
tbe final disposal of the said habeas corpus p _ - ^ ■ 


i*r*U 'T'lrjiinn.L 1966. 


*Cr.A.-No.200 of 1965. 
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The learned Advocate General stated at the outset that the appellant was not 
keen on obtaining the reversal of the order of bail which is under appeal , he argued 
that the appellant wanted the point of law to be decided, because jt is necessary that 
the true legal position m this matter should not be m doubt That is why we do not 
propose to deal with the facts habeas corpus -ptUUon on behalf of Ran 

balak Sfogh and will not consider the propriety, or the reasonableness of the order 
under appeal It is true, as the learned Advocate General contends, that one rarely 
comes across a case where the High Court has purported to exercise its jurisdiction 
under Article 226 and release a detenu on bail where the order of detention has been 
passed under rule 30 of the Rules , but that by itself, can afford no assistance m 
dealing with the question of jurisdiction raised by the present appeal 

The learned Advocate General lias fairly mvjtcd our attention to the observa 
tions recently made by this Court in Reference under Article 143 of the Constituim 
of Special Reference No 1 of 1964 which are relevant for the purpose 
of dealing with the present appeal Inihatcase, the Legislative Assembly of tbe 
State of Uttar Pradesh had committed Keshav Smgh, who was not one of its 
members, to prison for its contempt Keshav S/ngh had then moved the Allahabsc 
High Court, Lucknow Bench under Article 226 of the Constitution and section 491 
of the Code of Cnminal Procedure chaUenging his committal as being in breach of 
his fundamental rights He had also prayed for interim bail The learned Judges 
who entertained his petition admitted him to bail , and one of the points which arose 
for decision before this Court in the Special Refcrencd was whether the order passed 
by the High Court admitting Keshav Singh to bail was without jurisdiction 

Mr Servai, who had appeared for the U P Assembly, had strenuously ccc 
tended that the order passed by the High Court admitting Keshav Singh to bail w« s 
withoutjunsdiction.andm support of his contention, be had relied upon the Erglish 
practice which seems to recognise that in regard to habeas corpus proceedings ccir 
xnenced against orders of commitment passed by the House of Ccirmors on ihc 
ground of Its contempt, bail is not granted by Courts This argument, however, 
was rejcfited by this Court, because this Court took the view that 

if Article 225 Confers jurisdiction on the Cburt lodeafwjlh Ihcvafidif/of the order^ 
ccmmiunent even though the comniiiment has been ordered by the House, how can it 
that the Court has no jurisdiction to tnafce animerim order in such proceedings ^ (p 49S ) 

Reference was also made to an earlier decision of this Court in the State of 
Orissa V Madan Copal Rungta and others* whcrCit was ruled that an interim relief 
can be granted only in aid of, and as auxiliary to the mam relief which may be avail 
able to the party on final determination of his rights m a suit or proceeding It is 
clear that this view proceeded on the well recognised principle that if jurisdiction i^ 
conferred by a statute upon a Court, the conferment of jurisdiction implies the con 
ferment of the power of doing all such accs, or employing such means as are 
essenlially necessary to jis execution * Having thus rejected the contcnlicn raised 
by Mr Seervai, this Court took the precaution of adding that it was not concerned 
to enquire whether the order admitting Keshav Singh to bail was proper and rea 
sonable or not , all that this Court was then concerned to consider was whether the 
said order was without jurisdiction, and on this point the opinion expressed 
by this C^urt was that m passing the order of interim bail, the High Court cannot 
be said to have exceeded its jurisdiction 

The learned Advocate General docs not dispute the correctness of these obser- 
vations He, however, argues that this principle cannot be invoked in cases where 
a detenu is detained under rule 30 of the Rules The policy underlying the enact 
ment ofthe Defence oflndia Act and the Rules, and the object intended 
achieved by the detention which is authorised under rule 30, clearly indicate 
there are other valid considerations of paramount importance which distinguish 


I <1965) ISCJ 847 (1965) 1 SCR4U 
fJ95jfs%?7M (1951) 2 M L.J 645 - 


I952)SCR.23 ATR 1952 SC t2 
3 Maxwell on ‘IntcrpretationofStafulcs 
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the detention made under rule 30 and that alters the character of the proceedings initia- 
ted by or on behalf of the detenu under Article 226. It is conceded that even in 
regard to orders of detention passed under rule 30, it would be competent to the High 
Court to order release of the detenu if the High Court is satisfied that the impugned 
order has been passed mala fide. There is also no doubt that the order of detention 
can be set aside, if it appears to the Hi^ Court that on the face of it, it is invalid, 
as for instance, when it appears to the High Court that the face of the order showa 
that it has been passed by an authority not empowered to pass it. But the argu- 
ment is that in dealing with the question as to whether the High Court can grant 
interim bail to a detenu in habeas corpus proceedings commenced on his behalf under 
Article 226, the Court cannot ignore the fact that the detention purports to have 
been made in order to safeguard the defence of India and ovjI defence, public safetj', 
maintenance of public order, India’s relations with foreign powers, maintenance 
of peaceful conditions in any part of India, efficient conduct of military operations 
or the maintenance of supplies and services essential to the life of the community. 
The very object of making an order of detention against a citizen is to an end o 
his prejudicial activities which are likely to affect one or the other of the matters 
of grave public importance specified by rule 30 , and so, it would be illogical o o 
that even before the Court comes to any decision as to the merits of the grounds on 
which the order of detention is challenged, it would be open to the Court to pass 
an interim order of bail ; and that, it is urged, distinguishes habeas corpus proceed- 
ings in relation to orders of detention passed under rule 30 of the Rules. 

We are not impressed by this argument. If on proof ^^n madeSS 

‘^rounds it is onen to the High Court to set aside the order of detention made under 
™le 30 of the Rules, and direct the release of fte detenu, we do not see ^ 
be possible to hold that in aproper case the High 

an interjm order giving the detenu the relief which , which the obser- 

to give him at the end of the proceedings. The general 

vations of this Court were based in the Special Reference would app^^^^^ 
the habeas corpus proceedings commenced on behalf the Court has 

rule 30 of the Rules as to any other hfeas Pf " ^ 'f ke 

jurisdiction to give the main relief to the ^e^enu at the end of the procee^^^^^^^ 
principle and in theory', it is not easy to ^r^dersUnijhy the Court cannot g^^^ 
interim relief to the detenu pending the final dispo doubt be in 

interim relief which can be granted habeas corpus p g releasin'^ a detenu 

aid of, and auxiliari' to, the main relief It wh cfa on 

on bail is not in aid of, or auxiliary to the ^^in relief for whmh a 

his behalf in the writ petition. the Court would naturally 

whether interim bail should be granted to the ^ ^ achieved by orders 

take into_ account the special objects which a e ’ ^ ^ question of 

of detention passed under rule 30. But we are o reasonableness of any 

jurisdiction and are not concerned PL°^ nLstion of jurisdiction, ne are 

given order. Considenng the question as a Hieh^Srt to pass interim auxiliary 
reluctant to hold that the jurisdiction of the WjSh . , taken away by 

orders under Article 226 of the ‘^0'?j5'^jQ°"t?s’'dealing with habeas corpus petitions 
necessary implication when the High ^o^^^ , , 30 qJ- t^e Rules, 

in relation to orders of detention passed under rule 30 ^ ^ 

It is, however, urged by the learned jl^paksed in such proceedings 

in the present proceedings and indeed any pointed out. distinguishes 

would not be interim but would be final ’ I ’ L pScns. The argument 

cases of this character from other ^^^^ZnaJhefesayny oT the convkticn 

is that if a person is convicted and he interim bail u ould be interim in 

by habeas corpus proceedings under Article ' hevc to return to jail 

the sense that if the proceedings iail, '‘be per „ the case of Keshav Singh- 

and run out the sentence imposed on hnn. ^ kad failed, he would have 

It was urged that if the writ petition filed bj K cpntence pronounced on him by the 
been compelled to return to jail and run out the sentence prono 

bl.P. Legislative Assembly. 

s c 1—91 
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The cases \n regard to detention cfifected by rule 30, however, stand on a different 
footing There IS no period imposed by the orders of detention , they can k 
renewed from time to time as authorised by the respective relevant Rules, and the 

object ofmaking the order IS to prevent the commission of prejudicial ads olthe 

detenu In such a case, if the wnl petition ultimately fails, it may be that the detenu 
returns to jail but his return to jail under such circumstances is not comparable to 
the return to jail of the detenu who was convicted and who was allowed interim bail 
in proceedings by which he challenged the legality of his convidion 

This argument also is not w ell founded It is obvious that when the High Court 
releases a detenu on bail pending the final disposal ofhis habeas corpus petition tH 
High Court will no doubt take all the relevant facts into account and it is only ii 
and when the High Court is satisfied that printa facte, there is something patcntli 
illegal m the order of detention that an order for bail would be passed The jurisd c 
tion of the High Court to pass an interim order docs not depend upon the nature ol 
the order, but upon its authority to give interim relief to a party which is auxiliary 
to the mam relief to which the parly would be entitled if it succeeds in its pcti 
tion Therefore, considered as a rnerc proposition of law, we sec no reason to acc^t 
the argument of the learned Advocate General that the principle enunciated by 
Court in the Special Reference has no application to habeas corpus petitions filed 
under Article 226 in relation to orders of detention passed under rule 30 of thcRu'e'^ 
Having thus rejected the mam argument urged by the learned Advocate General 
we must hastentoemphasiseihefactthatthough we havenohcsitalion in aflirmingthc 
jurisdiction of the High Court m granting mtenm relief by w ay of bail to a detenu 
who has been detained under rule 30 of the Rules, there arc certain mexornab e 
considerations which arc relevant to proceedings of this ch,.r,.cter rnd whichincvilablj 
circumscnbt the exercise of the jurisdiction of the High Court to p^ss interim orders 
gtanung batUo the detenu Thete ts no doubt that the facts on which the subjective 
satisfaction of the detaining authority is based, are not justiciable, and so> h 
not open to the High Court to enquire whether the impugned order of detention is 
justified on facts or not The junsdiciton of the Hi^ Court to grant relief to the 
detenu in such proceedings is very nanow and very limited That being so, if 'be 
High Court takes the view that prtma facie, the allegations made in the writ petition 
disclose a serious defect m the order of detention which would justify the release of 
the detenu, the wiser and the more sensible and reasonable course to adopt would 
invariably be to expedite the hearing of the writ pctiiion and deal with the merits 
without any delay Take the case where nro/o fides arc alleged in respect of an order 
of detention It is difficult if not impossible, for the Court to come to any conclusion 
even prima facie, about the mala fides alleged, unless a return js filed by the State 
Just as it IS not unlikely that the High Courts may come across cases where orders 
of detention arc paise&mala fides iX is also not unlikely that allegations of mala fi^es 
are made light heartedly or w ilhout justification , andso judicial approach necessarily 
postulates that no conclusion can be reached, even pnnia facie as to mala fides unless 
the Stale is given achancetofileitsroturnandstateitscase in respect of the said 
allegations , and this emphasises the fact that even in regard to a challenge to the 
validity of an order of detention on the ground that it is passed mala fide, it would 
not be safe, sound or reasonable to make an interim order on the pnma facie provi- 
sional conclusion that there may be some substance in the allegations of mala fides 
What IS true about malaftdes is equally true about other infirmities on which an 
order of detention may be challenged by the detenu That is why the limitation on 
the jurisdiction of the Court to grant relief to the detenus who have been detained 
under rule 30 of the Rules inevitably introduces a corresponding limitation on the 
power of the Court to grant mtenm bail 


In dealing with writ petitions of this character, the Court has naturally to bear 
w inmd the obj;ct which ts intended to be served by the orders of detention It is 
no doubt true that a detenu is detained without a trial , and so, the Courts would 
mwitably be anxious to protect the individual liberty of the citizen on grounds 
ich are justiciable and within the limits of their jurisdiction But m upholding 
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the claim for individual liberty within the limits permitted by law, it would be unwise 
to ignore the object which the orders of detention are intended to serve. An umvise 
■decision granting bailto a party may lead to consequences which are prejudicial to the 
interests of the community at large : and that is a factor which must be duly weighed 
by the High Court before it decides to grant bail to a detenu in such proceedings. \Vc 
are free to confess that w’e have not come across cases where bail has been granted 
in habeas corpus proceedings directea against orders of detention under rule 30 of 
the Rules, and we apprehend that the reluctance of the Courts to pass orders of bail 
in such proceedings is obviously based on the fact that they are fully conscious of 
the difficulties — legal and constitutional, and of the other risks involved in making 
such orders. Attempts are always made by the Courts to deal with such applications 
expeditiously ; and in actual practice, it would be very difficult to come across a case 
where without a full enquiry and trial of the grounds on which the order of deten- 
tion is challenged by the detenu, it w'ould be reasonably possible or permissible to the 
'Court to grant bail onpn/Haybcie conclusion reached by it at an earlier stage of the 

proceedings. 

If an order of bail is made by the Court without a full trial of the issues involved 
merely on prima facie opinion formed by' the High Court, the said order W'ou 
open to the challenge that it is the result of improper exercise of jurisdiction. i 
■essential to bear in mind the distinction between the existence of junsdiction 1 ' 
proper exercise. Improper exercise of jurisdiction in such matters must ^cessa i y 
be avoided by the Courts in dealing with applications of this character. ere , 
on the point raised by the learned Advocate-General in 
conclusion is that in dealing with habeas corpus petitions under jyPnie 2 
Constitution where orders of detention passed under rule 30 oP jn . , 

challenged, the High Court hasjurisdiction to grant bail, but the exercise o 

jurisdiction is inevitably circumscribed by the considerations which P , . ^ 

such proceedings and which have relevance to the object which is Rules, 

•served by orders of detention properly and validly passed under 

We have already indicated that the learned 
that the appellant has brought the present appeal to this Court 
of challenging the correctness, propriety or reasonableness * Question 

but for the purpose of getting a decision from this Court on the important quesjmn 

of jurisdiction raised by the said order. We do not, therefore, p P valid 
■the question as to whether the order under appeal is proper, reasona 


The result is, the appeal fails and is dismissed. 

■ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao A^•D V. Ramasxvami, JJ. ^ 

W. M. Rv. Mr. Ramaswami Chettiar and another • • .Appel 

R- ^luthukrlshna Aiyar and others ' ' ^ ^ ,i,,_ 

Sakofland—VendoT'sUabUily—iVaTTanly of tUk-Salc of family to 

indemnity hand indemnifying against loss — “ In case the share of the minor so f^ecutirn 

Jainanyloss’>~Suit^L,Let aside ^ak of his half share, deer ^ ^ 

of money decree against son by vendee’s nominee of property so de. e 

Measure of damages. ’ • . to o iv 

A Hindu father sold his familS- properties and eKCCUted an to' sustain 

antount ofloss “ in case the sale of half share of the son is set .aside and yon .-re made 
■'iny loss 


* C..-\. Ho. 7 of 1964. 
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In a suit filed on tlie foot of the indemnity bond li> thettndcc'i icpresentalives m mtWMtfori 
mo «ty of the purchase money and the expenses of defending the suit by the son for his half share, the 
trial Court found that the plaintiffs had purchased the half share of the son (decreed in his Witt 

aside the sale ihereof) m Court sale for Rs 736, but decreed the suit on the ground Aat they ci^d 
rec<n er the damages claimed on the assumption that third party had purchased in the Court sale the 
High Court of Madras, in appeal agreed with the finding of the purchase at Court sak benam, 
for the plamtifii but modified the decree granting only the sum of Rs 736 paid at the Court sa 
and another sum of Rs 500 towards the cost of defending the suit by Uie son Hence the instan 
appeal to the Supreme Court by the plaintiffs 

Held, the sale by the father was not soid but only soidable at the instance of the son >n respect cf 
his half share and on proof of want of legal neecssity Tn such a case the indemnity bond becomes 
enfon cable only if the sendee is dispossessed from the properties m dispute , a breach oftheco-.eAan 
of warranty of title can only occur on the disturbance of possession F urthcr, the indemnity bon 
states the (father) senUor shall be liable lopay the amount of loss the sendee may sustain by the action 
of the son 

In the instant case, the only loss rustainetl by the sendee’s represent atiscs (plaintifls) sras a sum 

of Rs 736 paidfor purchase at the CourtsalcandRs 500 spent for the defence of the son’s suit, which 

they had to incur for protecting die coniinuanceof their possess on of the properties The High Cour 
was right in granting only Rs 1 236 and interest thereon from (he date of (he fUK 

Appeal from the Jutlgment and Decree dated the 7tli January, 1955, nf the 
Madras High Court m Appeal Suit No 371 of 1949 

R Gonapalhy l}t7 and R Thta^arajan, Ad\ocatcs, for Appellants 
M S K Sastri and M S A’ofasmfuui, Advocates, for Respondent No 2 
The Judgment of the Court was delivered by 

Ramaswamt, J —In the suit which is the subject matter of this appeal plain* 
tiffs alleged that Plaint ‘ A ’ Schedule properties belonged to the second defendant 
and hi8 son, the th rd defendant The second defendant sold the village for 
R.S 26,000 to one Sv. ammatha Sanna by a sale deed Exhibit A dated 1 2ih December, 
1912, which he executed for himself and as guardian of the third defendant who was 
then a minor The second defendant al<o agreed to mdcmni/y any Ios.s that might 
be caused to his vendee in case the sale of hts minor son’s half share should later on 
be set aside Accordingl) the second defendant executed the Indemnity Bond- 
Exhibit B m favoui of Swammatha S?rma Tltc sons of Swaminatha Satma sold 
Plaint ‘ A ’ Schedule village to the father of the plaintiffs for a sum of Rs 53,000 
On the same date the) assigned the Indemnity ^nd — Exliibit B to the father of 
the plaintiffs under an Assignment Deed — Exh b t D The third defendant after 
attaimng majority filed O S No 640 of 1923 in the Chief Court ofPudukottai for 
setting aside the sale deed — ^Exhibit A m respect of hts share and for partition of 
j'oint family properties TIic plaintiffs were impleaded as defendants 108 and 109 
in that suit The suit was decreed m ftvour of the third defendant and the «afc of 
his share was set aside on condition of hts paying a sum ofRs 7,000 to defendants 108 
and 109, and a preliminary decree for partition was also granted In further pro 
cecdinps, the village was divided bv mclcs and bounds and afmal decree — Exhibit V 
was passed on 6th October, 1936 

Meanwhile, a creditor of the third defendant obtained a monev decree and m 
execution thereof attached and brought to sale the third defendant’s half share m 
the ‘ A ’ Schedule village In the auction sale Siibbaiah Clicttiar, the plaintiff s 
brother m-law purchased the property for a sum of Rs 736 subject to the liability 
for payment of Rs 7,000 under the decree m OS No 640 of 1923 Thereafter, 
the plaintiffs have brought tlie present suit on the allegation that they have sustained 
t^mage by the loss of one half of the ‘ A ^ Schedule v lUage and are entitled to recover 
the same from the second defendant pcrsonallv and out of the ‘B ’ Schedule prn- 
pertitt 'The plaintiffs have clanned damages to the extent of half of the considcra- 
iion for the sale deed— Exhibit C minus Rs 7,000 withdrawn by them TFie 
® further 5um of Rs 500 as Court expenses making a tolaror 
Ks 20,000 The suit was contested on tlie ground that the Court sale sn favour of 
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Subbaiah Chcttiar -was benami for the plaintiffs and the latter never lost ownciship 
Dr possession of a half share of the ‘ A ’ Schedule village and consequently the plain- 
tiffs did not sustain any loss. The trial Com-t held that 'Subbaiah Chettiar — P.W. 1 
ivas benamidar of the plaintiffs who continued to remain in possession of the whole 
dllage. The trial Court was, however, of the opinion that though the plaintiffs 
[lad, in fact, purchased the third defendant’s half share m the Court sale, they were 
aot bound to do so and they could claim damages on the assumption that third paities 
had purchased the same. The trial Court accordingly gave a decree to the plaintiffs 
for the entire amount claimed and made the pa'^'ment of the amount as charge on 
‘ B ’ Schedule properties. The second defendant took the matter in appeal to the 
Madras High Court which found that the only loss actually sustained by the plain- 
tiffs was the sum of R^. 736 paid for the Court sale and the sum of Rs. 500 spent for 
the defence of O.S. No. 640 of 1923. The High Court accordingly modified the 
decree of the trial Court and limited the quantum of damages to a sum of Rs. 1,236 
and interest at 6 per cent, per annum from the date of the suit. 

The question presented for determination in this appeal is — ^what is the 
quantum of damages to which the plaintiffs are entitled for a breach of vvarranty of 
title under the Indemnity' Bond — Exliibit B dated 19th December, 1912. 


It was contended by Mr. Ganapathy Iyer on behalf of the appellants that in 
O.S. No. 640 of 1923, defendant No. 3 obtained a partition decree and a declara- 
tion that defendant No. 2 was not entitled to alienate his share in the A Schedu c 
properties. It was submitted that on account of this decree the appe Ian s os i 
to half share of ‘ A ’ Schedule properties and accordingly the appellants were entitled 
to get back half the amount of consideration under the Indeimity on _ ^ J, ’ 

The argument was stressed on behalf of the - j in 

that the plaintiffs had a title of benamidar to the half-share 

Court auction, was not a relevant factor so far as the claim for 2. , j j 

cerned. It was suggested that the purchase in Court auction was 

transaction and the defendants could not take the benefit of that 

unable to accept the contention of the appellants as correc . ^ -tatpe that 

should be observed, in the first place, that the Indemnity Bon 

defendant No. 2 shall be liable to pay the amouiit of lo^ m . A ^ny 

of the said minor son — Chidambaram — is set aside , j j Exhibit A 

loss”. In the second place, it is important to notice tha the f 

executed by the second defendant in favour of ^ familv nronerties. Tlie 

able with regard to the share of the third defendant in y void- 

sale of the half-share of defendant No. 3 was not void a in alienation was 

able if defendant No. 3 chose to avoid hand 

not for legal necessity. In a case of this ties in dispute. A breach 

enforceable only if the vendee is dispossessed from the pi P jp„>g possession and so 

of the covenant can only occur on the disturbance can be brought 

long as the vendee remains in possession he suffe^ no o- breach of a covenant 

for damages either on the basis of the Indemnity Bond or foi breacn^oi^^ 
of the warranty of title. The view that we Bave cxpie ■ . , Reddiar'^, in 'vhich 

son of the Madras High Court in Suhbaroya Rtddiar Y- J the option of C. sold 

who had a title to certain immovable property, yoi asainst A and B, 

It to B and put B in possession thereof. ^^Ben broug jt 

got a decree and obtained possession thereof in e-xecu i • tbc purcliasc- 

was held by SeshagiriAyy'ar,J., that cause of ac ion dispossession when 

money arose not on the date of the sale But on the ^ unable was Article 97 
alone there was a failure of consideration and the . . Awar, T-i states : 

of the Limitation Act. At page 889 of the Report, Seshagiri Ayya'b 

“ fbese cases can roughly speaking be clarified in^possiion of the proper^' : 

4= vendor had no title to convey and the vendee has not been put under the t o;d- 

yherc the sale is only voidable on the objecU'on of third ^ Xhe contract is in part earned 

“Mosaic ; and (e) where though the title is known to b e imperlect. 


I. (,9:5)I.L.R-38Mad.887. 
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outb> g\ mg possession of the propcrucs In the lint class of cases the starting point ofl la tatioa 
willbelhedateofthesalc TIiatuMr JusticeBal^wellssicwin^unjanarAj^arv OzhapoorPcihtrvtn 
JJiiwfln JVamJudnfiii;/* , and I do not tbnk Mr Justice MiUer dissents from It Howes-cr the present 
case is quite d flerent In the second class of cases the cause of action can arise only when it u found 
that there is no good title The party « in possession and that is what at the outset under a contract 
of sale a purchaser is entitled to, and so long as fais possession is not disturbed he is not damnified 
The cause of action will therefore arise wheat his right to continue in possess on is disturbed The 
decis ons of the Judicial Committee of the Privy Council m Hantman I amat \ Hamiman Mandin* and iii 
Bassdluars are authorities for thisposit on ' 

A Similar view has been expressed b> the Allahabad High Court in Muhammad Siddij 
\ Muhammad Kuh*, and the Bombay High Court m Gulabchand Daulatram v Survajirat 
Ganpatrao^ In the present case it has been found b\ the High CourtthatP^S 1, 
the auction purchaser was the brotlicr-m law of the plaint.ns and that he was mana 
ging the estate of the plaintiffs and defending O S fso 640 of 1923 on their behalf 
It has also been found that P 1 did not take possession at any time and plaintiffs 
have been cultivating and enjoymg the whole village all along and at no time were 
the plaintiffs dispossessed of the propertv The only loss sustained by the plaintiffs 
was a sura of Rs 736 paid at the Court sale and a sum of Rs 500 spent for the defence 
of O S No 640 of 1923 which the plain(tfls had to incur for protecting the 
continuance of their possession over the disputed share of land Accordingly the 
High Court was right m granting a decree to the plaintiffs only for a sum of 
Rs 1,236 which was the actual loss sustained b\ them and they arc not entitled to 
any further amount For these reasons wc hold that there ls no merit inthtsappeal 
which is dismissed with costs 


KGS 


Appeal disimssii 


THE SUPREME COURT OP INDIA 
(Civil Appellate Jurisdiction ) 

PkESEVT — VfR P S Gajendraoadkar, Cfnef Justue, K N' 5Va.nciioo, 
M HiDAYATULLAIt, J C SkAII AND S M SiKRt, jj 
K S Abdul Azeez Appellant* 


Ramanathan Chettiar and others 


Bespondents 


JUptistnlation cf the People Ael ( \UII of 19^1), uttum 39 (^) and Conduct tfElectum RuUs, nU 4— 
fiemtneliett paper filed for election U an Aismhljr eeal— Star ’ tetcrrrdforSteetantra Party entered W Shf 

fuit tpact—The ether two ipaas left tfanf —Candidate not of Swa/antra Party— Jf d^ttt ofsvistanlutl charaeter 
—Rejection of nominaJum not proper 

It amounted to a defect in compleung the declaration »o far as ‘ Star ’ wa* shown as the symbo} 
and m sofar as the blanbspaces arc concerned it showed a failure to complete the declaration as to 
symbols in the nonunation paper , they are emered by the composite phrase “failure to complete or 
defect m completing the declaration as to symbols in the proviso to rule 4 of the Rules and 10 they 
cannot be deemed to be defects of substantial character Section 39 (4) 15 sttracted to the instant 
case and the rejection ofthenonuoationpapcrwasnotpropcrasheld by the High Court 

Appeal from the Judgment and Order dated the 4th Marcli, 1963, of the Madras 
High Court m Appeal Agamst Order No 300 of 1962 
R Ganapalhy Iyer, Advocate, for Appellant 
R Makalingier, Advocate, for Respondent'! Nos 1 and 2 
The Judgment of the Court was delivered by 

Htdayalullah, 3 — M the last General Election to the Assembly m the Madras 
State ffve candidates filed theu- nomination papers for the Nilakottai const tuency 

1 (1913) 14ML.T S'*} 

2 (1892) LR 18 ijV. 138 ILR iQCal 
123 (PC.) 

3 (1889) LR 211 ILR. jiAU 

• C.A Iso 433 of 1963 


47 (PC) 

4 (»^3o) ILr 52 aI! C 04 
“j AIR ig^oB^ joi 


28th February, 1960 
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The appellant K. S. Abdul Azeez was one of them and at the ensuing election he 
w-as successful having polled 4,000 and odd votes in excess of those of his nearest rival. 
Four other candidates had filed nomination papers and they included respondents 
3 to 5 in this appeal. One of the candidates withdrew and the nomination paper 
of the 5th respondent (Peyathevar) was rejected at the scrutiny. He had shown 
in his nomination paper only one symbol in one of the spaces provided for three 
sjunbols and that was the star which Is icserved for the Swatantra Party. He ’ivas 
not the accredited candidate of the Swatantra Party and as he had not shoun any 
other symbol, the nomination paper \vas held to contain a defect of substance. 

After the election was over two voters (who are respondents 1 and 2 in this apppl) 
filed an election petition against the appellant and one of the grounds urged against 
him was that as the rejection of the nomination paper of Peyathevar was improper, 
under section 100 (1) (r) of the Representation of the People Act the election tvas- 
void. Other grounds on which the election was challenged need not concent us 
because nothing turns upon them in this appeal. The Election Tribunal held that 
the nomination paper was rightly rejected and dismissed the election petition negativ- 
ing the other allegations as to the election at the sarne lime. On appeal by the Uvo- 
voters the decision of the Tribunal was reversed and it was held that the nomination 
paper was impropcrlv rejected and the election of the appellant was, therelore, voi - 
On hearing Mr. Ganapathy Iyer and looking into the relevant provisions pn the 
subject of symbols we arc satisfied that the decis.on of the High Court was rig 

The matter has to be considered in relation to the Conduct of Election 
1961. Sub-rule (1) of rule 5 enables the Election Cpmmission to specify the 
symbols that maybe chosen by candidates at elections and the le^nctions ° V 
their choice shall be subject. Bv virtue of this power t Election 
a notification No. SO. 2316dated 19 th September, 1961, ?mS 

the symbols for the Madras Legislative Assembly elections. Som J 

were reserved for recognised political parties and the name o p ^ j 

tioned in brackets against the reserved symbol. Symbols whic „ could, 

were “free symbols” and an independent candidate, ^ rhnse^^he same free 
choose one of them. If two or more independent Candida . . ^ detailed 

symbols lots were to be dratvn. These rules were in ‘he. notification and detailed 

reference to them is hardly necessary because the mattei is p y P • 

The question is whether by choosing a symbol reserve or ^ s^bols as his 
by leaving blank the space where he could have shown defective that it was 
alternative choice Peyathevar’s nomination paper becam of section 36 ( 4 ) 

lightly rejected. In tL connection we have to see the provis^^ 

of the Representation of the People Act, 1951. Sub-section (4) pi ov des 
. “ The Returning Officer shall not reject any nomination paper on the groun o an) 

is not of a substantial character. ” ^ j TTIertion Rules. It 

This sub-section must be read with rule 4 of the Condu 

provides as foUows „ f.l of section 33 shall be completed in 

“ Every nomination paper presented under sub-sec 10 ^ ( ) 
such one of the Forms s-A to 2 -E as may be appropriate. , vhere a candidate could 

Tlie Form appropriate to this election had a blank . choice. The appellant 

show three symbols in order of ^ 1 ° i. the other two places. Tlie 

showed only the stai in the first space and . „„ read with rule 4. 

^mination paper, therefore, did not comply widi section ^ ^^^ds : 

The nomination paper was however, saved by P a damtion as to symbols in 

"Provided Uiat a failure to complete, or defect in completing, the^^^^^ d,3„c- 

fnominationpapcrinFormn-Aorrorma-Bsballnotbedeemcdtotie 

ter within the meaning of sub-section ( 4 ) of section 3 - and leaving blank tllC 

The Tribunal held that mentioning a ® rovi^ and v'as a defect of 

space for alternative symbols, did not come wi n opinion, rightly. lu so 

substance. The High Court held to complete the declaration 

fur as the blank space is concerned it showed c,TObol it amounted to ude 
us to symbols and where the star was sho^ as ti nomination paper. In otl 
m completing die declaration as to symbol m 
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\\ords, taking the prov so as a whole the mention of the stai and leaving blank 
rest of the space was covered bj the composite phrase “ failure to complete or r 
defect m completing the declaration as to symbols " 

Mr Ganapathy Iyer contends that a defect m comnleting the s)'mboI is some- 
thing like putting down “ two bullocks” but omitting tlie words “ with >‘oke on” 
or mentioning the ‘ ears of corn ” without mentioning '* the sickle ” in describing 
the reserved symbols for the Congress and the Communist Parties resnectivcly We 
do not agree If an independent candidate named “star,” “ bicscle ’’and “flower” 
as his preferences there would be no defect in the nomination paper except one, 
namely, that he included the “ star” a reserved symbol to sshich he was not entitled 
The phrase “ defect m completing the declaration as to sjmbols ” would obviously 
cover such a case and there is no difleiencc between that case and this where the star 
is shown in the first space and the rest of the space is left blank The intention seems 
to be that the question of symbols ^ould not play an important part because symbols 
can be assigned by political parties till the date for withdraw ?! and nomination paper 
should not be cancelled dunr^ the interval 

On the whole the decision of the High Court was right m the circunxstances of 
this case and we see no reason to reverse it TJie appeal, therefore, fails and is 
dismissed but as none appeared to contest it there shall be no order as to costs 

KGS Appeal iisntssed 


THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) ' 

Present —P, B Gajendraoadkar, CAir/Juiiw, J. C. SiiMi, SM SiKW» 
V. Ramaswajh and P. Satyanarayaha Raju,^. 

■Godavari S Paruickar and etc. . Appellants* 

V, 

The State of Maharashtra . Hespondent 

D^etut «/ India IbJtj nU 30 — Slat* Cortrnm’Td delegating tls patoTs mi-r—If m mp tenl 

4kfltafteTto a/tiirr ni& 30 — dettntun order hytwj MtmsUrs^VaUdity — Fresh deUnlum order during 
pendenejfo/haheasceTptiiproceeduigsegauulaa earlier order — If tilialed hj malue — Sa'ifaetion as W 
etecesstif for delerUson—fuslietabtlUj 

Where a State GoverDincnt delegatej the powers conTerred on it under rule 30 of the Defence 

ofIndiaR.ules,toalltheDistnctMagutra(e3mibeSutewii}unthe limits of their jurudiction, it 

•cannot be contended that the Sutc GovemmeDt has thereby denuded itself of the power to act under 
that rule The State Government would be competent to act under rule 30 even after it has 
■delegated its powers thereunder to a competent authonty 

The contention that two Ministers cannot I^Uy jointly pass an order of detention under rule 30 
of the Defence of India Rules, 15 untenable No difficulty can be seen m two Ministers successively 
being satisfied that y is necessar) to detain a person for different reasons and then their decision being 
■earned out by one order of detenuon duly authenticated The Supreme Court m Godavari Skamrao 
Pandekarv State of Maharashtra, {1565} 2SCJ 523. d‘<l not mean to la) down an absolute proposilion 
of law that unless all the relevant subjects in respect of which the orders of detentions are passed 
are concentrated in the hands of one hfinister, vahd ord«a of detenUon cannot be passed. 

Tic mere foct that a detention order u passed during the pendency olhaieas corpus proceed- 
ings against an «rbefordercannotbyitselflcadtolhcconcluiion that the second order isvitiated by 
malice in law It depends on the circumstances of each case The detenoe would have to prove 
not only that the detention order has been passeddimng the pendenej of habeas corpus proceedings 
■but also that there arc other facb showii^ mabce If the Government considers an order of detention. 


* CrLAs. Nos 142 to 149 and 235 to 337 of 1964. 
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which is the subject-matter of challenge, to be invahd, there is no reason why it should not pass 
a valid order. 


It has been consistently held by the Supreme Court that it is for the detaining authority to 
be satisfied whether on the material beforeit, it is necessary to detain a person under rule 30 of the 
Defence of India Rules, and that this question is not justiciable. 

Appeal from the Judgments and Orders dated the 13th April, 1964 of the 
Bombay High Court in Criminal Applications Nos. 180-182, 189, 190, 191, 193 and 
194, and 195-197 of 1964 respectively. 

H. K. Garg, Advocate of MJs. Ramamurlhi & Co., for Appellant (In Crl, 
Appeal No. 142 of 1964). 

All other appellants in person. 

jV. iS". Binira, Senior Advocate {B. R. G. K. Achar, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — ^These appeals by certificate granted by the Bombay High Court 
are directed against its judgment dated 13th April, 1964, in applications filed by the 
applicants under Article 226 of the Constitution, and section 491 of the Criminal 
Procedure Code. Criminal Appeal No. 143 of 1964 has become infructuous 
because the appellant, S. V. Parulekar, has died. 


Mr. R. K. Garg appears on behalf of the appellant in Criminal Appeal 
No. 142 pf 1964, It is common ground that the points arising in all the appeals 
are common, and in order to appreciate the points, it would be sufficient if the facts 
in Criminal Appeal No. 142 of 1964, relevant to the arguments addressed to us, are 
only given. The relevant facts given in paragraphs 2 and 3 of the affidavit filed 
by the Under Secretary to the Government of Maharashtra are as follows : 

*' 2. With reference to paragraph i of the said petition I say that the petitioner was detained 
under order, dated the yth November, 1962 issued by the District Magistrate, Thana, under the 
Preventive Detention Act, 1950. On loth November, 1962, the Government of MaharaslUm revoked 
the order of detention, dated the 7th November, 1962 issued by the District Magistrate, ThaM ana 
the ret'oeation order was served on the petitioner on the nth November, 1962. Thereafter the peti- 
tioner was served with another order of detention, dated the loth November, 1962 isued by the 

Government of Maharashtra under rule 30 of the DeTence of India Rules, 1962. Further by its or er, 
(bted the 25th September, 1963, the Government of Mah.irashtra cancelled the said order 01 tie en- 
tion, dated the loth November, 1962 and in pursuance of the said cancellation order the petitioner 
was released from detention on 27th September, 1963. After she actually came out 
Central Prison gates and was a free woman, the fresh orders of detention and committal, oa e 
S5th September, 1963 issued by the Government ofMaharasbtra were sen’ed on her anti she was 
again detained in the Yeravda Central Prison, Ycravda, Poona. Thereafter, by its or er, ® 

3rd February, 1964, the Government of Maharashtra cancelled its o^ct of detenhon, dateh me 
ajth September, 1963 and thepetitioner was again released on the 4th February, 1964. 

actually came out of the Arthur Road District Prison gates and was a free woman, she ed wi 

a fresh order of detention, ^ted the 3rd February, 1964 issued by the Government of , r 
trader rule 30 of the Defence of India Rules, 1962 and rcdctained with a view to prev ent her Irom 
acting in a manner prejudicial to the defence of India, the public safety and main attached 

order. The last two orders of cancellation and detenton, dated the 3rd February, 9 4 
to the said petition as Annexures A and B, respectively. 

3 - With reference to paragraph 2 of the said petition I say 
generally correct. I further say that the petitioner is a Communist bdongmg to ft 
Group, which maintains that China has not committed any aggression on I 
propagates that vietv. ” 

The High Court of Bombay held that the detention of ffie 
1963 to Febriiary, 1964 was illegal bufthe order of detention pa , P 
February, 1964 was legal, and accordingly the appellant could not ^ 

be released. It is this wder of 3rd February, 1964, which is now the subject-matter 
of challenge. 

Mr. Garg for the appellant raised the following points before us : 

. (i) That the State Government having dclegat^ 

itundcrrule 30 ofthe Defence of India Rules, 1962, by Notification HomcDcp 


S C J— 92 
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merit (Special) No S B III/D O R 1162-1, dated the gth November, 1962 ” to 
all District Magistrates within the limits of their jurisdiction subject to the condiuons 
mentioned in the Notification, the State Government was not competent to pass an 
order of detention under rule 30 

(2) That the order of detention IS bad because two Ministers cannot legally 
jointly pass an order of detention 

(3) That the order of detention is vitiated by malice in law 

(4) That on the facts of this case the High Court should have insisted on an 

affidavit being filed by the Ministers ^ 

(5) That there was no material to show that there was any apprehension 
that maintenance of public order would be prejudicially affected 

Relying on King Knperor v Stbnath Mr Garg argues that the State 

Government had divested itself of its powers to detain The Privy Council observed 
at page 265 as follows 

It u for the tame reaaocs that their Lordthips arc unable to accept the respondent*' content on 
also agreed to by the majority judga in the Federal Court that the provis on of sub siction (5) of 
lection a of the Defcnceof Ind a Act provides the only means by which the Governor can reJ eve 
himself ofa str ctly personal funct on Their Lordships would also addon ths contention that 
rub-section (s) section 9 prov des a means of delegation m the itnct tense of the word namely, a 
transfer ot the power or duty to the officer or authority deT ned m the sub section, with a corres- 
pond ng diveatture of the Governor of any respons bility in the matter, whereas under role 
49 fub-seeton (0 of the Act of the Governor remains respons ble for the action ofhis rub 
ordinates taken in his name 

We are unable to agree with Mr Garg tliat the Privy Council laid down that the 
Governor was divested of its pmver of passing an order when the above notification 
was issued It seems to us that the Pnvy Council was thinking of and comparing 
the responsibility of the Governor for the orders passed by the delegate and by an 
officer acting under section 49 (i) oftheActof 1935 In the case ofthe delegate the 
Privy Council held that the Governor was not responsible, but that does not mean 
that the Governor could not have acted under rule 26 of the Defence of India RuJes 
made under the Defence of India Act, 1939 

In Htilh V Clarkt', Wills, J , observed at page 395 

Oelegauon as the word is generally used doe noi imply a parting with powers by the person 
who granu the delegation but points rathe to the confetTing of an authority to t!o ih ng* wh ch other 
wise that person would have to do himself 

In our opinion by issuing the aforesaid nouficauon the State Government has not 
denuded itself of the power to act under rule 30 

Coming to the second point namely, whether the two Ministers can jointly pass 
an order of detention, it is necessary to give a few relevant facts In Godavan 
Shamraa ParttUkar v State of Makarashlra*, this Court observed 

“ The order therefore m the present case could only be made by a Minister who was ineharge 
both of subjects allotted to the General Admsnutration Department and subjects allotted to the Home 
Department (Special) 

Basing on this passage, Mr Garg contends that it is only if a Minister is inchargc 
of both the subjects that an order of detention can be passed He further elaborates 
his point by saying that once one Minister is satisfied that it is necessary to detain 
a person under one head, say for the maintenance of public order, there is no ques- 
tion of anoUier satufaction by another Minister that it is necessary to detain that 
very person, say for die reason of preventing him from acting in a manner prejudicial 
to the defence of India He says that as soon as the first Mimstcr is satisfied that it is 
necessary to detam a person for reasons of maintenance of pubhc order, no power 
remains to consider other reasons We-are unable to accept the above hneof 
reasoning We do not see any diffioilty m two Mmisters successively being satisfied 
that It IS necessary to detam a p-rson for different reasons, and then their decision 


(1965)9503593 {1965) MLJ (CrL) 
(1964) 6SC-R. 440 


I (1945I sMLJ (1945) 73 I.A 941 
a (18^) 95 Q-BD 381 
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►elno- carried out by one order of detention duly authenticated. We agree with the 
ii<jh Court that this Court did not mean to lay down an absolute proposition of law 
hat unless all the relevant subjects in respect of which the orders of detention are 
sassed are concentrated in the hands of one Minister, valid orders of detention can- 
lot be passed. 

Regarding the next point, namely, whether the order of detention is vitiated 
by malice in law, Mr. Garg urges that no order of detention can be passed, to 
defeat habeas corpus proceeding. We are unable to agree with the proposition 
submitted by the learned Counsel. This Court observed in Karanjan Singh 
J/athawan y. The State of 'Punjab'^, as follows: 

“ Once it is conceded that in habeas corpus proceedings the Court is to have regard to the legality 
or otherwise of the detention at the time of the return and not wth reference to the date t>f tl^ institu 
tion of the proceeding, it is difficult to hold, in the absence of proof of bad faith, that the deeming 
authority cannot supersede an earlier order of detention challenged as illegal and make a res ^ or 
wherever possible which is free from defects and duly complies with the requiremets of t e aw in a 
behalf.” 


This Court observed further at page 400, as follows : 

“If at any time before the Court directs the release of the detenu, a valid order 
tion is produced, the Court cannot direct his release merely on the ground 

there was no valid cause for detention. The question is not whether the later or ^ u 

detention hut whether in the face of the later order the Court can direct the release of the petiuoner. 

The mere fact that the detention order is passed during the pendency of habm eorpm 
proceedings cannot by itself lead to the conclusion that the ^ 

malice in law. It depends on the circumstances of the case. _ e , 

have to prove not only that the detention order has been ^ 

0? habeas corpus proceedings but also that there are other fac 

Mr. Garg has not been able to point out any oth^ chaUenge to 

ment considers an order of detention, which is the subject-ma g j 

be invalid, there is no reason why it should not pass a valid or . • _ 

that there was no fresh consideration of the facts and Ae mi , without any 
conceived notions and passed the new order dated 3rd ^ is quite 

fresh consideration. We are unable to accept this argu ^ 
clear from the affidavit ffled by the Under Secretary to m . before 

rashtra. Home Department and General Administration ep .^gj.g satisfied in 

the order was passed the Minister of Home and the Glue r fi,g Constitution. 

accordance with the rules of business made under Article 166 of tiie GonsUtut 

We may at this stage deal with the ^^stion whether the High Gomt s^ 
have insisted on the Mimsters filing the affidavit. It is g 

si 3 er in each case whether it is satisfied with the affii^vi , point was raised 
case it does not appear from the judgment of tiie High Gourt that this po 

before the High Gourt. ■ . j • • 

’ The only point that remains is whether there was any P p^’^pppgjgjgutly held 
Ac appellant for the maintenance of public order. , vvhether on the 

by this Gourt that it is for the detaining authority o ques- 

material before it, it is necessary to detain a person unde 3 » 
tion is not justiciable. There is no force in this point. ^ 

Accordingly we hold that there is no infirmity in the order of detention ate 
3rd February, 1964. ^ ,^g 

In Criminal Appeal No. 144 of ^Q^dUbe appe a validly detained by 

arguments of Mr. Garg and further urged that h there had been no 

order of the District Magistrate dated 1 ith ^tiveniber, 9 > because there 

proper cancellation of this order. But he says that u concerned with the 

was no confirmation of it. A s pointed out above, we are not con ___ 

1. (i952)S.C.J. in: (1952) 1 ^LJ. 733 


: (1952) S.e.R. 395- 
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previous orders of detention because the appellant is detained now under the order 
dated 3rd February, 1964, and we need not go into the point 

We may mention that in three appeals. Criminal Appeal No 225 of 1964, 
Gnnunal Appeal No 226 of 1964 and Criminal Appeal No 227 of 1964 the 
orders of detention arc dated 14th Febfuary, 1964, but nothing turns on this 
difference m the dates of detention 


In the result the appeals fail and are dismissed 

V K Appeals dtsmusid 

THE SUPREME COURT OF INDIA 


(Criminal Appellate Jurisdiction ) 

Present — J C SiiAit, K N Wancwoo am> S M Sikri, JJ 
Mrs Veeda Menezes Appellant* 

V 

Yusuf Khan Haji Ibrahim Khan and another Rtspondmls 

Penal Cndt [XLV tjf i860) uclvm g^~Apphtabtl Harm ~If excludes phjsteal tnjuty 
It u true that the object offram ng*ecuofti>5of the Penal Codewa* tocxcludefrom theoperaw# 
of the Penal Code those cases wh ch from the unperfect on of language may fall within the letter tf 
the law but arc not w th n its sp nt and cons dered and for the most part dealt with by the courts »• 
innocent It cannot however be said that harm caused by do ng an act with intent to cause harm or 
with the knosvledge that harm may be caused thereby will not fall withm the terms of section 85- 
The section appl es tf the a« causes ham or u intended to cause ham or u known to be likely » 
tauie ham provided the ham is so il ght that no person of ordinary sense and temper would conplsu 
ofiuchhaiTB The express on ham m sect on 95 includes phys cal injury Whether aaactwhidi 
araounu to an offence is trivial would depend undoubtedly upon the nature of the injury the poi two 
of the paruei the knowledge or rtent on w lb wb eb the offending act was done and other related 
arcusistances 


Judgment and Order, dated the Slstjanmrt, 
1964, or the Bombay H gh Court m Criminal Revision Application ^o 913 of 1963 

/ C Dalai, E E Jhtrail and O P Sana Advocates for Appellant 
„ J P, Senior Advocate (B Dalla, Advocate, and J B Dadaiham 

0 C. Malhar and Renn^ dfoeoi, Advoentes of Af/r J B Dadachaan Cf Co mlt 
him), for Respondent No 1 •* 

The Judgment of the Court was delivered by 

dM, J-The appeUant Mrs hfcneaes ^ the owner of a house m Bjmbay, 
and the wife of the first respondent Yitsuf Khan ts a tenant of a -oart rvf the fot 
floorinthathonse On 17th January, <963, oneRobert-a “r^Lt?f the fnndlS 
called the wife of the first respondent a thief and * Halkat * Dn *fir 

first respondent slapped the face ofRobert Tha was followed by a heated ejfchlnge 
of abusiic wofds between the first respondent and the apneUant’a The 

first respondent was annoyed and threw at the appellant s ifSS a ^foa^ 

The file did not hit the^pellant’s husband Z it Jutthe 
causing a scratch The appellant lodged mfomiation at the Eandrl*pS 
Station cmnolainmg that the fim respondent had committed home trSoL m 
order to the committmg o' an offence punishable with unprtsonment hS thrown 
a *oe at her had Shoped the lace of her sen^t R„b„t, SiTSifim^rhS 
a bleed ng incised wound on the forearm The version of the appellant was a 
gross exaggeration of the mcidcnt The Officer m-charge of the ‘pohee Station 
was persuaded to enter upem an mwntigatton on this information, which bv charg ne 
the respondent with the cffence o^T trespas ws made to appear as tf a »gmaiblS 
offence was comm tied The Sub Inspector found that the appellant had suffered 
n mere scratch on her elbow The appellant and Robert declined to g?to a public 


• Crl.A No 209 of > 9 ® 4 * 


■Slit March, 1966 
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ospital for examination or treatment, and were, it is claimed, exanuned by a 
rivatc medical praclitioner, who certified that the appellant had suffered a ‘ bleed- 
ig incised wound, skin deep, size 1" in length on the right forearm and that 
nbert had ‘ a swelling about \Y in diameter, roundish, soft and tender,’ but 
0 bruises. 

The offence was petty, but was given undue importance. The case was trans- 
;rred from the Court of the Presidency Magistrate, Bandra, to the Comt of the 
residency Magistrate, VI Court, Mazagaon, Bombay, and was entrusted to a 
pecial Prosecutor on behalf of the State. The Trial Magistrate held that the story 
lat the first respondent had trespassed into the house of the appellant was false and 
le charge of trespass was made only with a view to persuade the Police Officer to 
ivestigate it as a cognizable offence. The story of the appellant that the first 
jsrondent had hurled a shoe at her was also disbelieved. The Trial Magistrate 
eld that simple injuries were caused to Robert and to the appellant and for causing 
iose injuries he convicted the first respondent of the offence under section 323, 
ndian Penal Code and sentenced Iiim to pay a fine of Rs. 10^ on each of the two 
ounts. Against the order of conviction, a revisional application was preferred to 
be High Court of Judicature at Bombay. The appellant was no longer coiicemed 
dth the proceedings in the High Court, but since tlrere were some negotiations for 
ompounding the offence, the appellant was impleaded as a party to the proceeding 
efore the High Court. The High Court was of the view that the appeUant had 
rossly exaggerated her story that the evidence of the medic^ practitioMr who 
laimed^o have examined the appellant and Robert and to have certified the 
ijuries ’ did ‘ not inspire confidence,’ that the husband of t le appe an 
ddressed provocative and insulting abuses, and that in ^ o ei^i cm ^ 
espondent hurled a ‘ file of papers ’ at the appellant s Imsband 
nd caused a ‘ scratch ’ on the appellant’s forearm. _ the 

ppellant and to Robert were in the view of the High Cour nerson 

ase was one in which the injury intended to be caused ^ thereby, 

f ordinary sense and temper would not coinplain of the - resnon- 

rhe High Court accordingly set aside the conviction, and acqui 
lent. ' 

Before us it was urged that the High Court had ^ j^^^y°f^^,^^;^tentionally 

l5,IndianPenalCode,sinceby theactoftheresponden y .^here the act 

aused. It was argued that section 95 applies ” xnrS ‘ harm ’ 

vhich causes harm in accidental and not deliberate, an renutation mental 

a section 95, Indian Penal Code includes ^ f Sused 

voipr or even apprehension of injury but when vieC^ere is no substance 

0 the complainant section 95 cannot be invoked, in 

n these contentions. Section 95 provides : Inoira 

“ Nothing is an offence by reason that it of ordinal sense and temper 

to be Ukely to cause, any harm, if that harm is so shght that no person 

•ouW complain of such harm. ” u t' n of 

It is true that the object of framing section 95 was to may^all within 

he Penal Code those cases which from the imperfection and for the 

be letter of the law, but are not within its spirit an however be said that 

jnost part dealt with by the Courts, as innocent. , ,„Uh the knowledge 

caused by doing an act with intent to cause of section 95. The 

hat harm may be caused thereby, will not fall w^ section applies if the act 

^’^^ent is belied by the plain terms of section y • , Hkelv to cause harm, 

causes harm or is intended to cause harm or is bnoiw ^ temper would 

provided the harm is so slight that no person of ordmary sense an 
eomplain of such harm. 


auuii iiaim. j Code' 

file expression ‘harm’ has not been defined ^ ^^^.^^pairment; morai 
“t Us dictionary meaning it coimotes hurt; ryury, ‘ -jsgA that the expression 
[jrong or evil. There is no warrant for the con on ' ^ expression ‘ harm 

barm ” in section 95 does not include physical mj ry. 
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IS used in many sections of the Indian Penal Code In sections 81, 87, 88, 89, 91, 
92, 100, 104 and 106 the expression can only mean physical injury In scction93 
it means an injurious mental reaction In section 415 it means injury to a pei^ 
in body, mmd, reputation or property In sections 469 and 499 harm it is plain 
from the context is to the reputation of the aggrieved party Tlierc is nothing an 
section 95 which warrants a restricted meamt^ which Counsel for the appellant 
contends should be attributed to that word Section 95 is a general exception, 
and if that expression has m many other sectons dealing with general exceptions 
a wide connotation as inclusive of physical injury, there is no reason to suppose that 
the Legislature intended to use the expression “ harm ” in section 95 in a restneted 
sense i 

Tile next question is whether, having regard to the circumstances, the harm 
caused to the appellant and to her servant Robert %vas so slight that no person of 
ordinary sense and temper would complain of such harm Section 95 is intended 
to prevent penalisation of negligible wrongs or of offences of tnvial character 
Whether an act which amounts to an offence iS (nVial would undoubtedl> depend 
upon the nature of the injury, the position of the parties, the knowledge or intention 
with wh ch the offending act is done, and other related circumstances There can 
be no absolute standard or degree of harm which may be regarded as so slight that 
a person of ordinary sense and temper would not complain of the harm It cannot 
be judged solely by the measure of phy’Sical or other injury the act causes A 
soldier assaulting his colonel, a policeman assaulting his Supenntendent, or a 
pupil beating bis teacher, commit offences, the hemousness of which cannot be 
detenmned merely by the actual injury suffered by the off cer or the teacher for 
the assault would be wholly subversive of discipline An assault by one child on 
another, or even by a grown up person on another, which causes injury may still 
be regarded as so slight, having regard to the way and station of life of thfi parties, 
relation between them, situation tn which the parties arc placed, and other circum- 
stances in which harm is caused, that the victim ordinarily may no' complain of 
the^harm 

The complainant’s husband had, it appears, beaten the first respondent’s 
child for some rude behaviour and Robert the appellant’s servant was undoubtedly 
rude to the respondent’s wife and instead ofsh6wmg contrtt on he said that he would 
repeat his rude words At the time of Che incident m question, the appellant’s 
husband and the first respondent exchanged vulgpr abuses Apparently the 
respondent was annoyed and threw a ' file ’ of papers which caused a mere scratdi 
to the appellant It is true that the servant Robert was given a slap on the face 
by the respondent But the High Court was of the view that the harm caused 
both to the appellant and to Robert was ‘ tnvial,’ and that the evidence jusufieji 
the conclusion that the injury was so slight that a person of ordinary sense and 
temper placed in the circumstances m wluch the appellant and Robert were placed 
may not reasonably have complained for that liarm Fvcn granting that a different 
view may be taken of the evidence, we do not thmk that we would be justified in 
an appeal under Article 136 of the Constitution in disagreeing with the order of 
the High Court ^ 

We therefore mamtain the order of acquittal passed by the High Court TJus 
Court had at the time when Special Leave was granted directed that Rs 1,500 
be deposited by the appellant by way of costs of the respondents The State of 
Maharashtra has not appeared before us m this appeal In the circumstance*, 
we direct that Rs 750 be paid to the first resj'ondcnt and the balance be returned 
to the appellant 

KS 


Appeal dtsmused 
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Tlie State of Gujarat 


Appellant* 


V. 


Jaganbhai Bhagwanbhai ■ • Respondent. 

Bombay Prevenlion of Gambling Act {IV of 1887), section 7 — “ Instruments of Gantng Proof If 
requires expert evidence — Evidence of Police Officer who made the search that articles seized were instruments of 
goning — If requires corroboration by Expert’s evidence in every case. 

There is nothing in the Bombay Prevention of Gambling Act to suggest that in order to prove 
that the articles seized are “ instruments of gaming ” it is the duty of the prosecution to examine 
an expert in every case. It is open to the prosecution to prove that articles seized are instruments o 
gaming by proper evidence and it is not necessary to examine an expert for the purpose in each and 
every case. It is also not proper to make a distinction between the evidence of an officer who makes 
a complaint under the proviso to section 6 of the Act and to whom a warrant is issuedfor search and the 
evidence of a person to v/hom a warrant is issued but who makes no such complaint under t e pros iso^ 
The question whether the evidence of the person who execut s the warrant requires corro oration 
pends on the facts and circumstances of each case and no legal distinction can be ma e mere y e 
the person who executes the warrant happens to be the person who makes t le comp am u 
proviso to section 6 of the Act to the Commissioner of Police or the Magistrate. 

Appeal from the Judgment and Order, dated the 4th November, 1963 
Gujarat High Court in Criminal Appeal No. 734 of 1962. 

5., G. Palmardhan, Senior Advocate {R. Sachtkey and B. R. G. lu Achar, 
Advocates with him), for Appellant. 

The Judgment of the Court was delivered by 

Ramaswami, J.— This appeal is brought by the f f ^ 
judgment of the High Court of Gujarat at Ahmedabad dated 4th November, 

in Criminal Appeal No. 734 of 1962. 

The respondent was charged in the Court of the >“^fgSngAS 
Class, Bulsar \mder sections 4 and 5 of the case of the prose- 

1887 (Bombay Act IV of 1887) , heremafter called Ae found 

cution was that on 31st January, 1962 at ^bout9p. • ^ of pf-nchas 

accepting bets on American futures. On bemg searc ^ I fmures were recorded 
cUiTenc/notes of Rs. 1 19 and two slips on '^bich Amenca^^^^^^^ „ 

were found. The trying Magistrate, however, bel Magistrate was 

men*s of gaming ” within the meaning of section 7 o • j seized the 

also not satisfied that the Police Officer articles recovered 

articles had reasonable grounds to believe that the s 1 ■ jjeld that the 

from the respondent were instruments of g The respondent was, 

presumption under section 7 of the Act could no ‘ ' -g^ittal the State of 

therefore, acquitted of the charge. Against the ^^er of ^cqui i 

Gujarat preferred an appeal to the High Court of G^arat a 
Criminal Appeal No. 734 of 1962. The appeal was d>smt.seu oy 

November, 1963. _ , ' , ^ Court was 

In support of this appeal Mr. Patwardhansu mi corroborate the 

m error in holding that it is necessary to examme c. ‘ seized were “ instru- 
evidcncc of tlie Prosecuting Sub-Inspector t ^ High Court wus 

bients of gaming”. It was also contended by Pnlire Inspector to whom the 
not right in taking the view that the cvfficnce corroboration in each and 

warrant was issued under section 6 of the Act q Patwardhan arc well 

^verj' case. In our opinion, both the conten 10 

founded and must be accepted as corr ect. " 


-C.U T'^ViniarV. 


in66. 


* Crl.A. No. 167 of 1964. 
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Section 3 of the Act defines the expression instruments of gaming ” as includ- 
ing any article used or intended to be used as a subject or means of gaming, any 
documents used or mtended to be used as a regster or record or evidence of wy 
gamir^, the proceeds of any gaming, and any winnmgs or prizes m money or other- 
wise distributed or intended to be distributed in respect of any garomg Section 6 
provides for entry and search iiy Police Officers in gammg houses Section 6 (1) 
states 

"6 (ij n shall be lawful for a Pol ce Officer^ 

(i) m any area for which a Comrmsjioncr of Police ha* been appointed not below rank of 
a Sub-Inspector and cither empowered ^ a general order in writing of authorized jn cadi case by 
special warrant issued by the Comimssioncr of Police, and 

(u) elsewhere not below the ranh of a Sub-Inspector of Police authorised by rpeaal wananf 
issued in each case by a District Magistrate or Sub-Divaional Magistrate or by a Taluba MaguUaie 
specially empowered by the State Govenunentin this behalf or by a Superintendent of Police or by an 
Assistant or Deputy Supermtendent of Police especially empowered by the Stale Government in ifau 
behalf, and 

(lu) without prejudice to the provision in clause (u) above, m such other area as the SUW 
Government may, by notification m the Official Gazette, specify in this behalf, not below the rank d 
a Sub-Inspector and empowered by general order in wntmg issued by the District Magistrate 

(a) to enter, With the assutance of such persons as may be found necessary, by night or by day* 
and by force, if necessary, any house, room or place which he has reason to suspect u used as a conuneo 
gaming house 

(4) toiearchallpartsoftbehouse,room orplacewhichhethalJhavcwentcred wbmhcilull 
haitc reason to suspect that any instruments of gaming are concealed therein, and also the penoni 
whom he shall find therein whether such persons are then actually gaming or not, 

(e) to take into custody and bring before a Magutraie all such persons, 

(d) to seise all things which are reasonably suspected to have been used or intended to be used 
for tbepuipose of gaming, and which are found therein 

• • • • • • •» 

Section 7 of the Act relates to presumptive proof of keeping or gammg in commotk 
gaming house Section 7 provides as follows . 

** 7 When any instrument of gaming bas been seized In any houK, room or place entered 
under section 6 or about the person of any one found therein and m the case of any other thing so 
seized if the Court u satisfied that the police officer who entered such house room or place had reason 
able grounds for suspecting that the th ng to seized was an instrument of gaming, the seizure of such 
instrument or thing^shall be evidence, until the cooiraiy is proved, thin such house, room or place i» 
used as a common gaming bouse and the persons found therein were then present for the purpose 
d'gaming although no ganungwaracruafirjeenbytheMagistrateorthePohce officer or by any 
penon acting under the authority of either of them 


There is notiimg in the Acr fo suggest that m ortfer to prove that the articles seized 
are “ mstnimcnts of gaming ” it is the duty of tlie prosecution to examine an expert 
m every case It is open to the prosecution to prove that the articles seized are 
instruments of gaming by proper evidence and it is not necessary to examine an 
expert for the purpose in each and every case It is also not proper to make a dis- 
tmction between the cwdencc of an officer who makes a complamt under the proviso 
to section 6 of the Act and to whom a warrant is issued for search and the evidence 
of a person to whom a warrant ^s issued but who makes no such complaint under the 
proviso The question as to whether the evidence of the person who executes the 
warrant requires corroboration depends on the facts and circumstances of each case 
and no legal distinction can be made merely because the person who executes the 
warrant happens to be the person who makes the complamt under the proviso to 
section 6 of the Act to the Commissioner of Police or to the Magistrate 

We do not, however, propose to interfere with the order of acquittal mthis case, 
because the off -nee is petty and the offence was committed several years back We 
accordingly dismiss the appeal 

K.S. 


appeal dimustd. 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — P. B. Gajendradgadkar, Chief Justice, K, N. Wanchoo, 
M, Hidayatullah, J. G. Shah and S. M, Sikri, JJ, 

G. Sadanandan • • Petitioner* 


V. 

The State'of Kerala and another • • Respondents. 

Defence of India Rules (1963), Rule zo <,^)—DeterUion under— Detention order made casually without 
nihjeetive satisfaction of Authority — Liability to be set aside. 

After all the detention of a citizen in every case is the result of the subjective satisfaction of the 
appropriate authority, and so, if a prime facie case is made by the detenu in his petition under 
Article 32 that his detention is either mala fide or is the result of the casual approach, adopted by the 
appropriate authority, the appropriate authority should place before the Court sufficient materia 
in the form of proper affidavit made by a duly authorised person to show that the allegations made 
by the petitioner about the casual character of the decision or its malafides, are not well founded. 
On failure of the authority^o place such materials before the Court the order of detention and 
continued detention of the petitioner are totaUy invalid and unjustified. Even during the 
Emergency the freedom of Indian citizens cannot be taken away without the existence of the justi- 
fiying necessity specified by the Defence of India Rules themselves. 

Petition under Article 32 of the Constitution of India for the enforcement 
of Fundamental rights. 

M. K. Ramamurthi, S. C. Aganval, R. K. Garg and D. P. Singh, Advocates 
of Mjs. Ramamurthi & Co., for Petitioner. 

mren De, Additional Solicitor-General of India, {A. G. Pudissery and M. R. 
Krishna Pillai, Advocates, with him), for Respondents. 


The Judgment of the Court was delivered by 

Gajendragadkar,' (..J.—Tihds petition was heard on the 

and at the close of the hearing, we allowed the petmra an ' ivnuldbe 

petitioner should be released forthwith and indicated that our ^ 

pronounced later. Accordingly, our present judgment gives our 
ordenvhich has already been posed by us. 

The petitioner, G. Sadanandan, has 

State of Kerala under Rule 30 (0 [h) of the Defence of 'f.gf The 

after called “ the Rules ”) by an order passed by it on the =0* October 19 3 -.^ 
said order recites that from the materials placed before re^P „ j^anner preiudi- 
satisfied that with a view to prevent the petitioner front acting in ^ JJ, ”co™nity, 
cial to the maintenance of supplies and services essential o ’ , r^\ 

It was necessary to detain him. The said order further Y , detained in the 
of the Rules, respondent No. i had decided that the pe _ discipline and 

Central Prison, Trivandrum, under conditions as o mam Travancore- 

PUnishment of offences and breaches of discipline ^ validity of 

Cochin Security>isoners Order, 1950. Tlie petitioner 
this order by his present petition filed xmder Article 32 o 

The petitioner is a businessman who carries on at^TrNandrum. In 

oil as ESSO dealer and in provisions in his places of netitioner receives 

connection with his wholesale business of seUing l^erosene od, “ P .^Tjien the 
kerosene oil either in bulk or in sealed tins from the Ebbu “^P ^^^^^oil from 
ferosencoilisthus received by him, the petitioner tr^’^ . them to his customers. 

into empty tins purchased from the niaiket ^ ^ and brought into 

Bntil tlie Kerala Kerosene Control Order, 1965 was p ®,:red to take a licence 
)orcc on the 24th October, iq6fi, the petitioner was not reguiren 

T 11 th/16 Februar)’. 

* VV.P.No. 136 of 1955. 

SCI— 93 
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for carrying on his business in kerosene oil. As friOT'the 24th October, 1965 the 
said trade could not be carried on in Kerala without obtaining a licence. It is 
common groimd that the petitioner has not been granted a licence in that behalf. 
Toluspresentpetition, the petitioner has joined respondent No. 1 and N. Parama- 
sivan Nair, Deputy Superintendent of Ptolice (Civil) Supplies Cell, Crime Branch, 
Trivandrum, as respondent No. 2. 

The petitioner alleges that respondent No. 2 caused to be initiated criminal 
proceedings against him in Criminal Case No. 70 of 1965 in the Couri of the District 
Magistrate, Trivandrum. Tlicse proceedings were commenced on the 20th 
May, 1965. The charge against the petitioner set out in the First Information 
Report was that the petitioner had exhibited a board showing stock “ nil ” on the 
20th May, 1965, at about 7 00 p m. in his wholesale shop at Chalai, Trivandrum 
tvhen, in fact, there was stMk available in his shop. The Police searched the slwp 
that day in the presence of respondent No 2, though in the relevant papers prepared 
in regard to the said search, no reference was made to his presence. ^ Accordmg 
to the petitioner, the board indicating ‘ nil * stock had been exhibited in his shop, 
because 7 tins out of the available stock had been sold to one D.N. Siktar in regard 
to ^vh^ch a sale memo ^vas being prepared when the raid took place, whereas the 
two remaining tins were in a damaged condition and could not have been sold 
Even so, the raid was carried out and F.I Jl. was lodged against the petitioner alleg- 
ing that he had committed an offence by violating Rule 125 (2) and (3) of the Rules 
read with clause 4 of the Kerosene (IWce COTtrol) Order, 1963. 

"nie petitioner appeared before the District Magistrate before whom the F-I-R. 
had been filed, and was released by him on bail. In tftls case, all the witnesses for 
the prosecution had been examined, except the officer tvho had submitted the charg^ 
sheet. Except the Sub-InpectorofPolice(P.W. i),and the Head Constable (P.W.2; 
no other witness supported the prosecution case, though in all five witnesses were 
examined for the prosecution- 

Pendmg the trial of this case, the Inspector of Police, Crime Branch (Food), 
Trivandrum, who is a subordinate of respondent No. 2, iniriated another case at his 
instance, being Case No. 332 of 1965 before the District Magistrate, Trivandrum, 
on the 29th September, 1965 Jn this case, it was alleged that the pedtioner had 
violated frule 135 (A) of the rules read with rules 3 and 4 of the Kerosene (Price 
Control) Order, 1963 as well as had committed an offence under section 420, Inton 
Penal Code. ^ The r.I.R in regard to this case was made by Narayan Pillai Siva- 
sankaran Nair of Tampanoor, Trivandrum. This Nair is a salesman In his elder 
brother’s provision store at Trivandrum, and both thc*e brothers arc close relative 
of respondent No, 2. This case was initiated after the search of the petitioner^ 
shop at Chalai. The petitioner was then arrested and brought before the Distrirt 
Magistrate on the 20th September, 1965, On this occasion also, ^ when the peti* 
tionet’s shop was re-searched, respondent No. 2 was present. During tlie course 
of the search, the police seized one tin Weighing 16 200 kgs. None of the other 899 
tins which were stored In the two rooms of the place of sale of the petitioner, were 
seized. Tiie police party also searched the godown of the petitioner and took intd 
TOstody 632 tins of kerosene oil. Six barrels of oil were likewise seized. Accord- 
mg to the petidoncr, all this was done at the instance of N. Sivasankaran Nair who 
relative of respemdent No. 2 and who had purchased two tins of kerosene 
oil from the petiuoncr which were produced bf^forc the police oflicers for the purpose 
ot shmving that the tins were short of contents. , 

The petitioner was granted interim bail on the 30th September, 1965 by the 
District Magistrate, and finally released on bail on the execution of a bail bond on 
me 2 1st October, 1965. When the order of bail was made absolute, by the District 
Magxstrati^ the Assistant Public Prosecirtor did not oppose the release of the pctl- 
Uoner on bail. The petitioner contends that though the case was posted several 
tmes for the submission of the final report by the prosecution, respondent No. 2 
has so managed that the said final report has not been submitted till the date of the 
present petition. 
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After the petitioner was released by the Distriet Magistrate on the 2 ist October^ 
1965, he reached home at 4 o’clock in the evening. Immediately thereafter, res- 
pondent No. 2 came in a jeep to the petitioner’s residence and took him into custody. 
When the petitioner asked respondent No. 2 as to why he was being arrested, he 
refused to disclose the grounds. Respondent No. 2 took the petitioner into custody 
by force and carried him to jail. 

The petitioner’s wife thereafter instructed a lawyer to contact the petitioner 
who in turn tried to get in touch with the petitioner at Wanchiyoor Police Station, 
but did not succeed. Under these circumstances, die petitioner’s wife instructed 
her Advocate to file a writ petition in the Kerala High Court for the production of 
the petitioner. Accordingly, a Avrit petition was filed on the 22nd October, 1965. 


Later, the Advocate engaged by the petitioner’s wife was able to get in touch 
with the petitioner with the permission of the Home Secretary in the Central Jail at 
Trivandrum. At this interview, the Advocate was given the detention order which 
had been served on the petitioner, and instructed to take suitable action to challenge 
the said order. In view of the fact that the petition filed by the Advocate in the Kerala 
High Court under the vague instructions of the petitioner’s wife contained a very 
limited prayer, the petitioner’s Advocate withdrew the said petition on the 27th 
October, 1965. Ultimately, the present petition has been filed in this Court on 
behalf of the petitioner on the 20th November, 1965. That, in brief, is the back- 
ground of the present writ petition. 


The petitioner challenges the validity of the impugned order of detention rtiainly 
on the ground that it is mala fide, and has been passed as a result of tlw malicious 
and false reports which have been prepared at the instance of respondent No. 2. 
The whole object of respondent No. 2, according to the petitioner, in securing the 
preparation of these false reports is to eliminate the petitioner from the field ot 
wholesale business in kerosene oil in Trivandrum, so that his relatives inay benefit 
and obtain tfie dealership of the ESSO company. The petitioner fmther alleges 
that the order of detention has been passed solely with the purpose m denying im 
the benefit of the order of bail which was passed in his favour by 

tratc on the 2 1st October, 1965. In support of the plea that his detentira is m A ’ 
the petitioner strongly relies on the fact that on the 24th October, 19 5 ) 

Kerosene Control Order, 1965 had come into force and in consequence unless tn 
petitioner gets a licence, it would be impossible for him to carry on is us 
kerosene oil ; and yet, the detention order ostensibly P^^ed agains , 
r«ult of his activities alleged to be prejudicial in respect of his bu^ness .Ugen 
oil, continues to be enforced against him even after the Contro J er , ,, 
brought into operation. It is mainly on these grounds that tlie peti lone 
the validity of the impugned order of his detention. 

The allegations made in the petition have been controverted ^^ntcr^ 

is Jfie Secretary in the Home jDepartment of respondent No. • g made 

affidavit, the Home Secretary has, in a general way ^cmeda 1 ^ ® ggpr^tary 

m the petition. The purport of the counter-afiidavit filed by the ^ 

IS that the impugned order of detention has been passed by r P , satis- 

and after full consideration of the merits of the case. Respon iiL elv to pre- 

jcd, says the counter-affidavit, that the activity of the pe i pgti- 

judice supplies essential to the life of the community as a whole , . ) 

tioncr’s contention that the impugned order is mala fide is contioverte - 

In dealing with writ petitions by which orders of detention pa^e y (^^urt has 
mate authoriLs under Rule 30 ( 1 ) (i) of the 

5°i^'slently recognised the limited scope oftheenquirt wl ^^rits is not open to 
)\’hethcr or not the detention of a detenu is justified ^ satisfaction of 

judicial scrutiny ; that is a matter left by the Rules to ■_. I rclct-ant rule. 

appropriate authorities empowered to pass in such procred- 

This Court, no doubt, realises in dealing with pleas for ha ^nnd that clearly is 

that citizens are detained under the Rules without a trial, and 
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inconsistent with the normal concept of the Rule of Law m a democratic State 
But having regard to the fact that an Emergency has been proclaimed under Article 
352 of the Constitution, certain consequences follow , and one of these consei^uenccs 
IS that the citizens detained under the Rules arc precluded from challenging the 
validilyoftheRulesonthegroundthat their detention contravenes their Funda 
mental Rights guaranteed by Article* 19, 20 and 21 Tltc presence 6f the Procla- 
mation of Emergency and the notification subsequently issued by the President 
constitute a bar against judicial scrutiny m respect of the alleged violation of the 
Fundamental Rights of the detenu This position has always been recognised by 
this Court in dealing with such writ petitions 

Nevertheless, this Court naturally examines the detention orders carefully 
and allows full scope to the detenus to urge such statutory safeguards as arc permis- 
sible under the Rules and it has been repeatedly obscivtd by this Courf that m case 
where this Court is satisfied that the impugned orders sufTer from senous irfirmit es 
on grounds \shich it is permissible for the detenus to urge, the said orders would 
he set aside Subject to tins position the merits of the orders of detention are not 
open to judicial scrutiny That is why pleas made by the detenus that the impugned 
orders have been parsed by the apj ropnate authorities wiihoutrpplyiitg iheir nurds 
properly to the allegations on which the impugned orders purport to be ba'ed or 
that they have been passed matajide do not usually succeed because this Court finds 
that the allegations made by the detenus are cither not well founded or h?ve been 
made in a casual and light hearted manner But cases do come before this Court, 
though not frequently where this Court comes to the conclus-on that the impugned 
order of detention is passed without the appropriate authority applying its mind to 
the Of that it can w ell be regarded as an order passed mala fxie Having 

ward Mr Ramam^thi for the petitioner and the learned Additional Sohator* 
General fw respondent No 1 wc liave come to the conclusion that tlie impugned 
order m the present case must be characterued as having been passed mle/tde 
The firtt consideration which has weighed in our minds m dealing with Mr 
i^amurthi s contentions m the present proteedings is that respondent No 2 
has not chosen to make ? counter affidavit denying the several specific allegations 
agai^t him by the petitioner Broadly stated, the petition alleges that 
^ criminal complaints made against the 

thaf ri-er.#.’ ^spondcnt No 2 was present when his premises were searched and 
wa< for^iMv f ^^^^^^^yY^^ftltothehouseofthcpctitioncrwhcnthcpctitionei 
‘"i ° “'1 removed lo Ihc laU The petitum further 

Sdrnr? 7 ,e p T'n™u “5?”™' ‘'gu.mt tie reuiiouer was the direct 

(ri le Pdla. Sivasankarau Nafr who and hts hrolher 

^ 'dated to resrondent Mo 2 

order of detention hos alleges llwt tlie reports on which the impugned 

No 2 Whether or paswd, were the result of the instigation of respondent 

mpueu'doSrr»u/ « "““'d nicessarily male ihe 

STenoMdii!?,?/*’, '‘.‘T'i". >I>' present, we are dealirg 
mgs and gainst whom impleaded to the present proceed 

has not chosen to allegations have been made-m the petition, 

2 to d?OT thofS,™ ^11°" ■’P'-an. <f>= oC respondent 

respondent ho 1 allegations constitutes a senous infirmity m the case of 

affid^fflkd brthrifome's^S^^^ 

form The deronent dr^-. has not been made m a proper 

affidavit are bSed on hi^raonffinowSt stati^ents made by him in lus 

mation received bv him *be result of the mfor 

affiZt S bel’Ld” ^rrrSSCS; '''I'? “ ""V.* ^it 

fairlv conceded th&t the afflrti . li . * learned Additional Solicitor General 

deny\h?aU^t’ISSe'byft°“ctiteS”'^ "“o' “ 

/ e respondent No 2 when it is plam 
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that his deihal is based on hearsay evidence at the best. It is not easy for us to 
appreciate why the Home Secretaiy should have undertaken the task of refutbg 
serious allegations made by the petitioner against respondent No. 2 instead of requir- 
ing respondent No. 2 to make a specific denial on his own. Whether or not Narayan 
Pillai Sivasankaran Nair and his brother are close relatives of respondent No. 2 and 
whether or not they are the trade rivals cf the petitioner and expect to receive benefit 
from his detention, are matters on which the Home Secretary should have -wisely 
refrained from making any statement in his affidamt. He should have left it to 
respondent No. 2 to make the necessary averments. Besides it is impossible to 
understand why the specific allegations made by the petitioner against respondent 
No. 2 in. regard to the part olayed by him either in searching the petitioner’s shop or 
in arresting him sl^ould not have been definitely denied by respondent No. 2 himself. 
The statements made by the Home Secretary in his affidavit in that behalf are very 
TOgue and unsatisfactory. Wc have carefully considered the affida.vit made by 
the Home Secretaryand we are sa.tisfied that apart from the formal defect from which 
it plainly suffers, even otherwise the statements made in the affidavit do not appear 
to us to have been made by the deponent after due deliberation. 

Take, for instance, the statements made by the Home Secretary m regard to the 
petitioner’s contention that tite continuance of his . 

Kerosene Control Order, 1965 came into operation on the 24th October, 1900, is 
wholly unjustified. Tire petitioner’s grievance is clear and unambi^ous. lie 
says that unless a licence is granted to him, he would no longer be ab e o ra e 
in kerosene oil; and since admittedly, no licence has been granted to him, co i 
nued detention on the ostensible ground that his dealings m kerosme o amoun 

to a prejudicial activity is entirely unjustified. Now , what do^ the cot . . ^ 

say in respect of this contention ? On the date of detention P > 

sa^ the Home Secretary’s affidavit, the Control Order had not 
and that, no doubt, is true. But the question is:_is the 

detention justified after the said Order came iMo force . Order 1965 and 

the petitioner is not a licensee under the .’ w ^ere 

cannot legally carry on the business as a dealer m Prfr Ikence S Sny 

is nothing under the law preventing him from resonableness 

on the same business. It is difficult to Additional Solicitor- 

of this averment. Indeed, we ought to add that the the Home 

General fairly, and we think rightly and wisely, ^ ' ^J'lustification for 

Secretary’s affidavit could not be supported and t m Kerosene Control 

the continuance of the petitioner’s deteffiion after remarkable that in 

Order came into operation on the 24th October, is remarkable 

the whole of his affidavit, the Home Secretary ^ -We have, however, 

all the facts to which he has purported to depose m 

assumed that as Home Secretaiy, the file ych.tmg ° have realised 

must have been handled by him, though the ^ his affidavit. We 

that he should himself have made a statement to that eftect ^ 

have had occasion to criticise affidavits made by PP ^ across an affidavit 

of the detention orders in -writ proceedings, ' .^rpient case. We have carefully 
which shows such an amount of casualness as the P attention has been drawn 
pamined all the material and relevant facts to ™P^^' 

in the present proceedings and we see iio escape October, 1965 and 

ned order of detention passed against the petition . 24th October, 

more particularly, the petitioner’s continued ^ £5 a case in which 

1965 must be characterised as clearly and jfiain y J ' Qp^iion, been abused, 
the powers conferred on the appropriate authority have, m ^ 

We are conscious that even if a ™hc^^lice inspiring the 

against a citizen suggesting that he ^ order of detention passed 

report may not necessarily or always make the p report may be true in 
hy the appropriate authority invalid. ^ ‘ person making tlie report was 

the sense that the facts alleged may be true, b . , party concerned. But a 

determined to report those facts out of malice agamst the par > 
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malic ousrerortmay also be false In either case the malice attributable to the report 
mg authority cannot m law, be attributed to the detammg authority, but in such 
cases, it must appear that the detaining authority carefully examined the report and 
considered all the relevant material available in the case before passing the order 
of detention Unfortunately, in the present case, the affidavit made by the Hoinc 
Secretary is so defective and in many places so vague and ambiguous that we do 
not know which authority acting for respondent No 1 m fhet exammed the case 
against the petitioner and what was the nature of the material placed before such 
authority, and the affidavit does not contain any averment that after the material 
was exammed by the ippropnatc authority, the appropriate authority leached the 
conclusion that it was satisfied that the petitioner should be detained with a view 
to prevent him from actir^ m a manner prejudicial to the maintenance of supplies 
and services essent^I to the life of the community 

After all the detention of a citizen m every case is the result of the subjective 
satisfaction of the appropriate authority and so, if a pnmajocte case is made by 
the petitioner that his detention is e iher mala Jide^ or is the result of the 
casual approach adopted by the appropriate authority, the appropriate authority 
should place before the Court sufTicieni matcnal in the form of proper affidavit 
made by a duly authorised person to show that the allegations ni?de by the petitioner 
about the casual character of the decision or its mala fides, are not well founded 
The failure of respondent No 1 to place any such maten?l before us in the present 
proceedings leaves us no alternative but to accept the pica rnadc by the petitioner 
that the order of detention passed against him on the 20th October, 1965/ and more 
particularly, his continued detention after the 24th October, 1965, are totally 
invalid and ui\justified 

In conclusion we wi«h to add that when we come across orders of this kind 
by which citizens are deprived of their fund?m'*nt?l right of liberty without a trial 
on the ground that the emergency proclaimed by the President m 1 962 still continues 
and the powers conferred on the appropriate authorities by the Defence of India 
Rules justify the depnvat on of such bbeny we feel rudely disturbed by the thought 
that continuous exercise of the very wide powers conferred by the Rules on the 
several authontics is likely to make the conscience of the said authorities insensitive 
if not blunt to the paramount requirement of the Constitution that even during 
Emergency the freedom of Indian atizcns cannot be taken away without the existence 
of the justifiymg necessity specified by the Rules themselves The tendency to treat 
these matters in a somewhat casual and cavalier manner which may conceivably 
result from the continuous use of suiJi unfettered powers may ultimately pose a 
senous threat to the basic values on wbidi the democratic way of life m this country 
IS founded It is true that cases of this kmd arc rare, but even the presence of such 
rare cases constitutes a wammg to which we think it is our dury to inv ite the attention 
of the appropriate authorities In the circumstances of this case we direct that 
respondent No I will pay the costs of the i>eUtioner quantified at Rs 500 

Pthlton alloioei 
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THE SUPREME COURT OF INDIA. 

' Present : — K. Sobba Rao And V. Ramaswami, JJ. 

M/s.i R^.tn Chand & Sons Sugar Mills, Private, Ltd., Bara- 
banki (U.P.) 


Appellants* 


V. 


Kanhayalal Bbargava and others 


. . Respondents. 

Cml Procedure Code {V of iQoti), section 151 and Order oq, rules i to '^—Company — Suit against Written 
statement signed by A a director — Order by Court directing director J. K. to appear in Court to answer 
material questions — J. K. pleading illness and evading appearance PPumber of adjournments granted 
Cmpany expressing its inability to compel J. K. —Defence struck off under inherent powers -Propriety. 

In a suit against a company and another for recover>- of a certain sum-and it was contested by 
the company, the Court on the application of the plaintiff (respondent) ordered the appearance m 
Court of the Jugal Kishore a director of the company, for the purpose of answering some matenal 
questions. Thesaid director pleaded illness and the Court gave a number of adjournments to enab e 
the company to produce him. At last the company represented it was powerless to compel him o 

appear. The Court thereupon struck of the defence of the compgny. n appea , t e ig ° 

Punjab (Circuit Bench) at Delhi held that the company ^eard to say that one o 

directon, did not obey the Court and dismissed the appeal. Hence the instant appeal by Sp 
Lease. > 

Held the inherent posver of a Court is in addition to and complementar>’ to the powers expressly 
conferred under the Co,de. But that power will not be exercised iHts 

comes into conflict with, any of the powers expressly or by nccessar>’ imp ica 1 . 

construction on the provisions of section 15 1 of the Code, the> do not ton the abuse of 

the Court conferred under section 15. of the Code to make a suitable order to present the 

the process of the Court. • , t j- 

1 1 ai, Hirrrtor who has si^ed and ^ erificd a pleading 

'Any director’ in rule 3 need not be the same dir directors \vlio will be in a position 

or on svhom summons has been sers-ed. He can be any indicates that any one of the 

to anssver material qdestions relating to the suit. T J ^ 2 and 3 can perform the function laid 
directors with the requisite qualifications prescribed y mentioned, in rule i, that can 

down in each of the rules. The contention that it is only me a 

be ordered to appear under rule 3 is not sound. necessary implication, precludes 

* There is nothing in Order 29 of the Code, svhich express y Code. 

‘he exercise of the inherent posver of the Court under section 15 1 o ricofdirec- 

nnHifferent legal personalities. The acts of direc- 

A company and the 'director of the company ar binding on the company, 

lors within the powers conferred by the Memorandum o associa 

but their acts outside the said powers do not bind the comp..ny. en 

' • . ix- in refusing to respond to the notice given 

It is not possible to hold that the director Jugal Kislio , , q-j^^re is no finding that the 

by the Court was acting within the scope of the powers con circ ° director from attending 

'ompany was guilty of abuse of the process of the Court >' .trikme off the defence. 

Court ; ifit had been so found the Court would have been justified m sinking n 

The orders of the Court below are not correct. lOfiS of the 

i " Appeal by Special Leave from Revision No. 289-D of 1965. 

Punjab High Court (Circuit Bench) at Delhi m Civil Revision 

„ S.N.Andley, Rvmshwar Nath and MahinderNarain, Advocates of J1 / • 

Rarain & Co., for Appellants. _ , rn P Mahsslwari, P. D- P^tar- 

A. K. Sen and B. Sen, Senior Advocates (• Respondents. 

Sova and M. S. Narasimhan, Advocates, with — - — 

~ ^ kfarch. JcGC. 


C.A. No. 166 of 1966. 
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The JudgTi’nt of the Court was delivered by 

Subba Kao /—This appeal by Special Leave is directed against the order of 
the Punjab High Court confirming that of the Subordinate Judge, Delhi, striking 
out the defence of the appellant under section 151 of the Cede of Civil Procedure, 
hereinafter called the Code 

Kanhaya Lai Bhargava, the 1st respondent filed a suit on 27th April, 1962 in 
the Court of the Subordinate Judge, First Class, Delhi, against Messrs Ram Chand & 
Sons Sugar Mills Private Limited the appellant, and one Ram Sarup for the recovery 
of a sum of Rs 45 112 94 Pending the suit, on 27th October, 1964, the Istrespon 
dent filed an application in the said Court under Order 1 1, rule 21 of the Code read 
with Order 29, rule 3 thereof, for striking off the defence or in the alternative for 
directing Jugal Kishore, a director, of the appellant company, to appear in Court 
on 14th December 1964 On 3rd December, 1964 the Court made an order therein 
directing the said Jugal Kishore to be present in Court on I4th December, 1964, to 
answer material questions relating to the suit The appellant took a number of 
adjournments to produce the said Jugal Kishore on the ground that the latter was ill 
On 3rd February, 1965, the Court gave the appellant a final opportunity to produce 
the said Jugal Kishore Even so, the appellant look two more adjournments to 
produce him but did not do so on the ground that he was ill Finally on 25th 
February 1965, the Court issued a notice to the 1st defendant, appellant herein 
to show cause why his defence should not be struck off On 16th March, 1965, after 
hearing the arguments the Court held that Jugal Kishore had failed to comply with 
the orders of the Court and was persistent m his default m spite of chances given to 
him , and on that finding u struck offthe defence of the appellant The High Court, 
on revision held that Jugal Kishore did not appear in Court m spite bf orders to that 
effect and that the learned Subordinate Judge bad junsdiction to strike out the defence 
of the app-llant It further negatived the contention of the appellant that it was 
not in Its power to compel Jugal Kishore to appear in Court on the ground that he 
was the director of the company and was under its control and, therefore, the appel 
lant-company could not be beard to say that one of the directors did not obey the 
orders of the Court Hence the present appeal 

The argument ofMr S N Andley, learned Counsel for the appellant, may be 
briefly stated thus The Cede of Civil Procedure provides express power for a 
Court to strike out defence against a party under specified circumstances and there 
fore, section I5I thereof cannot be invoked to stnke out the defence in other ar 
cumstances for to do so will be to override the provisions of the Code Order 
29, rule 3 of the Code does not empower the Court to require the personal appearance 
of a director other than a director who signed and verified the pleading withm the 
meaning of Order 29, rule I thereof 

Mr Sen learned Counsel fQrthetes9iiodcot,ijat.bA«atte,cb.a>?/i,c/walK.’?4ed.tbat 
the Court had ample jurisdiction to stnke out the defence of a party if he was guilty 
of abuse of the process of the Court In the instant case, he contended, Jugal jCsbore, 
one of the permanent directors of the appellant company had adopted a recalatrant 
attitude in defying the orders ofthc Court to be present for interrogation and there- 
fore, the Subordinate Judge nghtly, after giving every opportunity for him to he 
present, struck off the appellants defence 

Section 151 of the Code reads 


Nothing in l&s ^de shall be deemed to limit or otherwise affect the inheient power of th* 
Court to make such orders as nuy benecejsary for the ends of justice or to orevent abuse of the 
process of the Court ' 


The words of the section appear to be rather wide But the decisions of this Court, 
by construction, limited the scope of the said section In Padam Sen v The State 
of Vitar Pradesh\ the question raised was whether a Munsif had inherent powers 
under section 151 of the Code to appoint a comimssioner to seize account books 


I a961)2SCJ79 (I961)MLJ(&I) (SC ) 22 (1961) 1 S C R 8M 887 A I R 19^* 
05 (I961)2AnWR (SC)22 (196I)2MLJ SC 218 
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This Court held that he had no such power. Raghubar DayaL J., speaking for the 
Court, observ'ed : 

“ The inherent powers of the Court are in addition to the powers specifically conferred on the 
^urt jjy the Code. They are complementary to those powers and therefore it must be held that the 
Court is free to exercise them for the purposes mentioned in section 151 of the Code when the 
wercise of these powers is not in any way in conflict with what has been expressly provided in the 
Code or against the intentions of the Legislature. It is also well recognised that the inherent power 
IS not to be exercised in a manner which will be contrary to or different from the procedure expressly 
providedin the Code.” 

This Court again in Maiiohar Lai Chopra v. Rai Bahadur Rao Raja Seth Hiralal^, 
considered the question whether a Court had inherent power under section 151 of 
the Code to issue a temporary injunction restraining a party from proceeding with a 
suit in another State. In that context, Raghubar Dayal, J., after quoting the passage 
cited above from his earlier judgment, interpreted the said observations thus ; 

“ These observations clearly mean that the inherent powers are not in any way controlled by 
the provisions of the Code as has been specifically stated in section 151 itself. But those powers 
are not to be exercised when their exercise may be in conflict with what had been expressly provided 
m the Code or against the intentions of the Legislature. This restriction, for practical purposes, on 
the exercise of these powers is not becatise these powers are controlled by the provisions of the Code 
but because it should be presumed that the procedure specifically provided by the Legislature for 
orders in certain circumstances is dictated by the interests of justice.” 

This Court again in Arjtm Singh v, Mohindra Kumar-, considered the scope of section 
151 of the Code. One of the questions raised was whether an order made by a Court 
under a situation to which Order 9, rule 7, of the Code did not apply, could be treated 
as one made under section 151 of the Cede. Rajagopala Ayyangar, J., made the 
following obsetvations : 

“It is common ground that the inherent power of the Court cannot override the express pro- 
visions of the law. In other words, if there are specific provisions of the Code dealing with a parti- 
cular topic and they expressly or by necessary implication exhaust the scope ofthepowers of the 
Courier the jurisdiction that may be exercised in relation to a matter the inherent power of the 
Court cannot be invoked in order to cut across the powers conferred by the Code. The prohibition 
Contained in the ^de need not be express but may be implied or be implicit from the very 
nature of the provisions that it makes for covering the contingencies to which it relates.” 

Having regard to the said decisions, the scope of the inherent power of a Court 
under section 151 of the Code may be defined thus : The inherent power of a Court 
is in addition to and complementary to the poxvers expressly conferred under the 
Code. But that power will not be exercised if its exercise is inconsistent with, or 
comes into conflict with, any of the powers expressly or by necessary implication 
conferred by the other provisions of the Code. If there are express provisions 
exhaustively covering a particular topic, they give rise to a necessary implication that 
no power shall be exercised in respect of the said topic otherwise than in the manner 
prescribed by the said provisions. Whatever limitations are imposed by construc- 
tion on the provisions of section 151 of the Code, they do not control the undoubted 
power of the Court conferred under section 151 of the Code to make a suitable order 
to prevent the abuse of the process of the Court. 

Now let us look at the relevant provisions of the Code. 

Order 29, rtde 1. — ^In suits by or against a corporation, any pleading may be 
signed and verified on behalf of the corporation by the secretary or by any director 
or other principal officer of the corporation who is able to depose to the facts of 
the case. 

Rule 2. — Subject to any statutory provision regulating service of process, 
where the suit is against a corporation, the summons may be served — 

(a) on the secretary, or on any director, or other principal officer of the 
corporation, or 
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R^,le 3 —The Court may, at any stage of the suit, require the personal appea- 
rance of the secretary or of any director, or other principal officer of the corporation 
who may be able to answer material questions relating to the suit 

The contention ofthelearned Counsel for IhcnppeJJantjs that the director mentioned 
in rule 3 is the director mentioned in rule 1 thereof To pul it in other words, the 
director who signs and verifies the pleadings can only be required to appear person- 
ally to answer material questions relating to the suit Though this contention 
appears to be plausible it i* not sound Rules 1, 2 and 3, of Order 29 of the Code 
use ibe words “ any director ’ Under rule I thereof a director who is able to depose 
to the facts of the case may sign and verify thcpleadincs , under rule 2, a summons 
may be served upon any director , and under rule 3 any director who may be 
able to atiiwer material questions rUating to the suit may be required to aj^ear 
personally before the Court The adjective “any” indicates that any one efthe 
directors with the requisite quahficaiions, prescribed by rules 1, 2 ard 3 canpeiform 
the functions laid down in each of the rules respectively One can visualize a situa 
tion where a director who signed and verified the pleadings may not be in a position 
to answer certain material questions relating to ih“ suit If so, there is no reason 
why the director who may be able to answer such material questions is excluded from 
the scope of rule 3 Such an interpretation will defeat the purpose of the said rule 
Therefore, “ any director ” in rule 3 need not be the same director who has signed 
andvenfiedapleadingoronwhomsummonshas beenserved He canbeanyoncof 
the directors who will be in a position to answer material questions relating to the 
suit 

Even so, learned Counsel for the appellant conlerded that Order 29, rule 3 of 
the Code did not provide for any penalty in case the director required to appeat Ja 
Court failed to do so By drawing an analogy from other provisions where a parfi 
cular default carried a de6ni(c penalty, it wras argued that in the ab>ence of any such 
provision it must be held that the Legislature mtenlionoDy had not provided for any 
penalty for the said default In this context the learned Counsel had tal.en us through 
Order 9, rule 12, Order 10, rule 4, Order II, rule 21, Order 16, rule 20, and Order 18, 
rules 2 and 3 of the Cede No doubt under these provisions particular penalties 
have been provided for specific defaults For certain defaults, the relevant orders 
provide for making an ex parte decree or for sinking out the defence But it 
docs not follow from these provisions that because no such consequential provi- 
sion is found m Order 29, the Court is helpless against recalcitrant plaintiff or 
defendant who happens to be a company There is nothing irl Order 29 of the 
Code, which, expressly or by necessary implication, precludes the exercise of the 
inherent pow'cr of the Court under section 151 of the Code We arc, therefore, 
Of the opinion that in a case of default made by a director who failed to appear in 
Court when he was so required under Order 29, rule 3, of ths Code, the Court 
Can make a suitable consequential order under section 151 ofihe Code asmaybe 
necessary for (he ends ofjustice Of to prevent abuse of the process of the Court 

The next question is whether the Court can, as it did in the present case, strike 
off the defence of the appellant for the default made by its director to appear in 
Court Learned Counsel for the respondent contended that both the Courts in effect 
found that the director was guilty of a recalcitrant attitude and that he had abused 
the process of the Court and, therefore, the Subordinate Judge had n^tly exercised 
his inherent poner in striking off the defence of the appellant We arc satisfied as 
the Courts below were, that Jugal Ki«horc, the director of the app“Ilant<ompany. 
purposely for one reason or other, defied the orders of the Court on the pretext of 
Jllness and had certainly abused the process of the Court The learned Subordinate 
Judge would have been well within hisnghts to lake suitable action against him, but 
neither of the Courts found that the appellant was responsible or instrumental for 
the director not attending the Court Unless there is a finding of collusion between 
the appellant and the drcctor m tbatihe former prevented the latter from appearing 
in Court, we find it difficult to make the company constructively liable for the default 
Of one of Its director*. Many situations may be visualized when one of the directors 
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inay not obey the directions of the company or its board of directors or may be even 
working against its interests. 

It cannot be disputed that a company and the directors of the company are diffe- 
rent legal personalities. The company derives its powers from the memorandum of 
association. Some of the powers are delegated to the directors. For certain purposes 
they are said to be trustees and for some others to be the agents or managers of the 
company. It is not necessary in this case to define the exact relaticnship of a director 
qua the company. The acts of the directors within the powers conferred on them 
inay be binding on the company. But tbeir acts outside the said powers will not 
bind the company. It is not possible to hold that the director in refusing to respond 
to the notice given by the Court was acting within the scope of the powers conferred 
on him. He is only liable for his acts and not the company. If it was established 
that the company was guilty of abuse of the process of the Court by preventing the 
directors from attending the Court, the Court w'ould have been justified in striking 
off the defence. But no such finding was given by the Courts below. 

The orders of the Courts below are not correct. We set aside the said orders' 
and direct the Subordinate Judge to proceed with the suit in accordance with law. 

The appeal is allowed, but, in the circumstances of the case, without costs. 

K.G.S. Appeal allowed ; Suit remitted 

to trial Court. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present: — K. N. 'IVanchoo and S. M. Sikrt, JJ. 

Murlidhar Himatsingka and another . , Appellants* 

V. 

Commissioner of Income-tax, Calcutta , . Respondent. 

Income-tax Act {XI of 1922), section 23 (5) (a ) — Finn and partner — Registered firm— 
Assessment — Apportionment of income among partners — Income if assessabie in the hands of the 
partner or as the reai income of some other person — If income of another firm — FirmAiable to be 
assessed — Assessee, partner in a registered fit m. catrying on his indhidual business — Sub-partnersiixp 
in respecPof indh idiial business by assessee and his sons — Deed providing for the division of the share 
of profits and losses of the assessee in the registered firm — Sub-parntership-Creation of a superior-title 
— Diversion of inOome before it becomes the income of the assessee — Assessable as the income of the 
sub-partnership — Income — Receipt — Application or diversion — Tests. 

The assessee, a partner in a registered firm, was also carrj'ing on business in his own name, 
entered into a partnership with his sons and grandsonin respect of his business, under adeed which 
provided also that his share of profits and losses in the regis’.crcred partnership of which he was a 
partner, shall belong to the patnership, while the capital with its assets andliabiliticsin the registered 
firm shall belong to him. For the assessment year 1955-56 the Income-tax Officer included the in' 
come from the sharein the registered firm, in the individual assessment of the assessee. On appea 
the Appellate Commissioner, referring to section 23 (5) (o) of the Act, held as the assessee was a 
partner i n the registered firm, his share had to be assessed i n his hands and as the subsequent agree- 
ment was merely an arrangement which came into force after the profits were earned and not before 
they were earned. The Tribunal confirmed the appellate order dismissing the tw o appeals preferred 
by the assessee and the firm consisting of the assessee and his sons and grandsons. On a reference 
the High Court answered the reference against the assessee by holding that it w as a case of diversion 
'of income by the assessee aftcrit had accrued to him and it was not a diversion at the source by 
any overriding interest. The assessee and the firm appealed. 

■ JTeW, that, thereisnothingin sccticn 23(5)(a)ofihc Act that prevents the income from the 
registered firm being treated as the income of the firm consisting of the’ assessee, his sons and 
grandsons. The firm constituted a sub-partnership in respect of the assessee’s share in the 
registered partnership. 

The object of section 23 (5)(a)isnQt to assess the firmitself but toappoition th’cir.comc among 
the various partners. After the income has been apportioned, the Inccmc-tax Officer has to find 
whether it is the partner who is assessable, or whctl cr ihcir.ccmc'sliould be talcn to be (he rcalin- 
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come of some other person ifitis the real income of another firm it is that firm which is liable 

to be assessed under section 23 (5) (fl) of the Act . .1 4 j , .t,. 

In the case of a sub-partnership the sub-partnership createsa superior title and diverts the in 
come before it becomes the income of the partner In other words the partner in the main finn 
receives the income not only on his behalf but on behalf of the partners m the sub partnership 
The true is whether the amount sought to be deducted in truth never reached the assessec as 
his income Obligations no doubt there arc in every case but it is the nature of the obligation 
whichis the decisive fact There is a difference between an amount whicha person is is obliged to 
apply out ofhisincomcand an amount which byihenaiureoftheobligation cannot be said to bca 
part of the income of the assessee Where by the obligation income is diverted before it reaches the 
assessec it is deductible but where thelncome is tequiitd to be applied to discharge an obh^tion 
after such income reaches the assessec the same consequences in law, does not follow The first 
isacaseinwhichtheincomcreachestheassessce whoevcnif he were to collect it does so not 
as part of his income but for and on behalf of the person to whom 1 1 is payable The second pay. 
mentis merely an obligation to pay another a portion of one s own income which has been received 
and 1$ since applied 

Appeals by Special Leave from the Judgment and Order dated the 1st August, 
1962, of the Calcutta High Court in Income tax References Nos 20 and 21 of 1959 
A K Sen Senior Advocate (5 C Mazumdar and J Datta Gupta, Advocates, 
with him), for Appellants fin all the Appeals) 

R A/ Hajarnavis Senior Advocate (R Ganapathy Iyer and R N Sachihey, 
Advocates, with him), for Respondent (In all the Appeals) 

The Judgment of the Court was delivered by 


Sikn, J— These appeals by Special Leave arc directed against the judiTOcnt cf 
the High Court of Calcutta in two cases refemd to it by the Inccme tax Ajpellstt 
Tribunal, Calcutta Bench under section 66(1) of the Indian Inecjne tax Act {XI 
of 1922) (hereinafter called the Art) One of the references (Inccme tax Reference 
No 20 of 1959) was made at the instance of M/s Fatechand Murlidhar, ard the ether 
(Income tax Reference No 21 of 1959) was made at the instance of Shn Murlidhar 
Kimatsingka In the former reference the question referred wes 

"Wheihcronthefactsandintbecifcuimtances of ihe case the income cf Murlidhar 
Himatsingkaforhissharemihe firmer Messrs BauntlalOhanshyamdasforthe assessment years 
1952 53 and 1953 54 was rightly excluded from the income of the applicant firm ’ ^ 

the latter reference the question referred was 
•Whether on the facts and Circumstances of the case Ihe income of Murlidhar nTmafsinglia 
for tus share in the firm of Me«$rs Baaantlal Ghanshyamdas for the assessrrent year 1955 56 was 
rigntly included in his personal asses'meot for that year 

The facts and circumstances out of which these references were made are cem 
mon because the real question raised by these references is whether the inccme of 
Murlidhar Hunatsmgka, from the firm of M/s Basantlal Ghanshyamdas in which 
he Was a partner should be included in his personal assessment or in the assessment 
ot the firm of Fatehchand Murlidhar, to which Murlidhar Hunatsmgka had puiporlcd 
to assign the profits and losses from M/s Basantlal Ghanshyamdas It is sufficient 
to take the facts from the statement of the case in Inccme tax Rcfercrce No 21 of 
1959, made at the instance of Murlidhar Himaisingka Murlidhar H/matsmgte 
was carrying on business m shellac julc hessian etc under the name and style of 
“ Fatehchand Murlidhar” at 14/1, Clive Row and 71, Burtolla Street, Calcutta 
He was also a partner m the registcredfinn.Mcssis Basantlal Ghanshyamdas, having 
0-2 8 share On 2Ist December, 1949, a deed of partnership was executed by the said ’ 
Murlidhar Himatsiagka and his two sons, Madanlal Himafsingka and RadhafcaJ/av 
Hiniatsingka and a grandson named Mafaabir Prasad Himalsin^ The deed 
recited that Murlidhar Himatsingka bad become too old and infirm to look after the 
various busines-'es and that Madanlal and Radha Ballav were already practically 
managing the business and that they had signified iheir intention to become the 
partners of the said firm “Fatehchand Murlidhar” and had agreed to cohtTibvte 
capital. Rupees ten thousand Rupees five thousand and Rupees five thousand res- 
p-c ively The parties further agreed to becwine and be partners m the business 
mettioned in the deed Clause 5 of this deed is important for our purpose and 
reads as follows ; f t- 
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“ The profits and losses for the share of the said Marlidhar Himatsingka as partner in the said 
partnership firm of Basantlal Ghanshyamdas shall belong to the present partnership and shall be 
divided and borne by the parties hereto in accordance with the shares as specified hereafter, but 
the capital with its assets and liabilities will belong exclusively to Murlidhar Himatsingka the 
party hereto of the First Part and the parties hereto of the Second, Third and Fourth Parts shall 
have no lien or claim upon the said share capital or assets of the party hereto of the First Part in 
the business, of the said Messrs. Basantlal Ghanshyamdas.” 

Clause 10 provides ; 

“ The profits and losses (if any) of the partnership including the shares of the profits and losses 
of the said partnership firm of Basantlal Ghanshyamdas aforesaid shall be divided and borne by 
and between the parties in the following manner ; — 

Party hereto of the First Part — Six annas (Murlidhar Himatsingka). 

Party hereto of the Second Part — Four annas (Madanlal Himatsingka). 

Party hereto of the Third Part — Three annas (Radhaballav Himatsingka). 

Party hereto of the Fourth Part — Three annas (Mahabirprasad Himatsingka).” 

Clause II provides that : 

“ allpirtnership moneys and securities for money shall as and when received be paid into 
and deposited to the credit of the partnership account.” 

In clause 13 it is provided that : 

. “theparty thereto of the First Part shall have the sole control and direction of the partnership 
business and his opinion shall prevail if there be any dispute between the parties hereto.” 


Clause 16 provides that ; 

“ the net profits of the partnership after payment of all outgoings, inter^t on capital or loans 
and subject to the creation and maintenance of any reserve or other fund shall belong to the parties 
and thelosses, if any, shall also be borne and paid by the parties inproportion to their shares as 
stated in clause 10 hereof.” 


f’or the assessment year 1955-56 the inceme-tax Officer included the income 
from the share in the registered firm of Basantlal Ghanshyamdas m the individual 
assessment of Murlidhar Himatsingka. Murlidhar Himatsingka /Fpe/jed to the 
Appellate Assistant Commissioner. Referring to section 23 (5) (a) of A , 
held that as Murlidhar Himatsingka was a partner in the 
Ghanshyamdas, his share had to be assessed in his hands He 
agreement was merely an arrangement which erme into ffirce af er I P 
earned and not before they were earned. He held 

sequent disposition of profits, after they had been earned, had to be disiegaroeo. 

Murlidhar Himatsingka appealed to bv Ws 

Appellate Tribunal heard'this appeal together with the .two aPP^^ ® ^ 

Fatehchand Murlidhar. The Appellate Tribunal, agreeing wi h 
Appellate Assistant Commissioner, dismissed the appeal. 

The High Court held that it' was a case of ° ^"ersffin at the source 

Himatsingka after it had accrued to him and it w^ no „ j ..Up ruiestions in 

by any overriding interest. In the result, the High Cour Fatelichand 

the affirmative in both the references. Murlidhar himatsingka and M/s^^FaJ^ 
Murlidhar having obtained Special Leave, the appeals ar ^ 

The learned Counsel for the appellants, Mr. A. K. jealf with as 

yare is property capable of being assigned, mortgaged, cha S though that 

yy other property, and where a partner sells his share to . . , ® -ypperty as 
franger does not become a partner yet the vendor P^^ner holds the prop ^^y 

Hie purcha§er and consequently the . simiffirly ifa partner 

not his income but the income of the purchaser. He says 1 ^ ,,( 3 ^ that in this 

a signs part of his share the same result foHows. He fur her 
enf ’ agreement dated 21st December, 1949, respect of his share 

^ sub-partnership with his two sons and a ‘ . j^jp that is entitled to 

a the firm Basantlal Ghanshyamdas, and it is the sub-P T^u^fidhar Himatsingka 

income from the firm Basantlal Ghanshyaindas an , . j x^m-jidfiar. Mr, Sen 

Miomust be taken to beacting on behalf of the firm Fatehchand MurJiunar 
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further urges that the Indian Income tax Act taxes real inccmc and not notional’ 
income and the real income in this case belonged not to Murlidhar but to M/s 
Fatehchand Murlidhar | 

Mr Hazarnavis, on the other hand contends that this agreement is a mere ; 
device for dividing income which had accrued to Murlidhar Himatsingka among his , 
sons and grandson In the alternative he contends that the Indian Income lax Art 
does not contemplate the application of section 23 (5) (a) twice He says ' 

firm of Basantlal Glianshyamdas vras a registered firm and the Income tax Ouicer' 
was bound, under section 23 (5) (a) to assess Murlidhar in resoeef of the income 
received from this firm , he could not carry this income to the assessment of another 
registered firm, namely, Fatehchand Murlidhar, and then apply section 23 (5) (a) 

The first point that arises is whether the agreement dated 21st December, 1949, 
has succeeded in diverting the income from Murlidhar's share in M/s Basantla 
Ghanshyamdas to M/s Fatehchand Murlidhar before it reached Murlidhar 
What is the effect of the agreement '> In our opinion the agreement dated 21st 
December, 1949, constituted a sub partnership in respect of Murlidhar s share in 
M/s Basantlal Ghanshyamdas Th** High Court in this connection observed 

At best iicouldbocilled a sub pirtn'^rship entered into by Murlidhar with strangersio 
respect of his share of the partnership 

In arriving at this conclusion we attach importance to the fact that losses were 
also to be shared and the right to receive profits and pay losses became an asset of 
the firm, Fatehchand Murlidhar 

In Commissioner of Iitcome tax.Sombay v i’/fflWpjJ'irflf/icfdrSHidayatullah,! 
speaking for the Court, laid down the following test for determining questions liif' 
the one posed above After reviewing a number of authorities, he observed 

‘ In our op n on the true test is whether Ihe amount sought to be deducted in truth, 
reached theassesseeashisincome Obligations nodoubi there are In every case butitisthenattiri 
of the obligation which is the decisisc fact Thcreis a difTcrcnce between an amount which a persot 
IS obi ged to apply out of h sincomeandanamouQt which by the nature of iheobligationcanno' 
besaidtobeapartof the income of the assessec Where by the obligation income isdivcr 
ted before It reaches the asscssee it is deductible , but where the income is required to be appli« 
tod schargeanob! gallon after suchincomerracheslhcassessee the same consequence inlaw dw 
notfollow It IS the frsl kind of payment which can inily be cxcusedand not the second Thi 
second payment IS merely anobligation to pay another a portion of one s own income which ha! 
been rece ved and is si nee appli ed The fint i s a case i n which Ihe i ncome never reaches t he assessa 
whoevenifbeweretocollectit doesso nolaspartofhis income but for and on behalf of thi 
person to whom it is payable 

This test clearly shows that it is not every obligation to apply income m i 
particular way that results in the diversion of income iKfotc it leaches the assessee 
In Its judgment in the above case (Sita/Jas Tnathdas v Commissioner of Income tai 
Bombay^) the High Court of Bombay had observed 

It IS not essential that there should b** a charge itis quite sufTicient if there isa legall 
enforceable claim 

These observations must be treated as unsound The test laid down by thi 
Court IS quite clear, though like some other tests it is not easy of application in al 
cases 


The other cases cited before us, namely, K A Ramachar v Commissioner c 
Income tax, Madras'^ and Probat Kumar Milter v Commissioner of Income tax, ffej 
Bengal*, do not assist us m disposing of this case because the facts are not similai 
Only two cases, one of the Bombay High Court and the other Of the Calcutta Higl 
Court, havejilose resemblance to the fhets of this case and we may now conside 
them la Ratiial B Daftart v Commissioner of Income tax, Bombay^, the assessc 


1 (1961) IMLJ (SC) 128 0961)1 
AnWR (SC) 128 (1961)1 SCJ 472 
0961)41 fTR 367 atp 374 (!96n2SCR 
634 A I R 1961 S C 728 

2 (1958) 33 I T R 390 at p 394 

3 {1962)2SCJ 504 (1961) 42 1 T R 25 


0961) 3 S C R 380 AIR 1961 S C 1059 

4 (1961) 41 I T R 624 (1962) 2 M L J (S 

C)1I9 (I962)2An WR (SC)119 (1963): 
SCJ 496 (1961) 3 SCR 37 AIR 

1961 SC 1019 

5 (1959) 36 1 T R 18 
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partners in a registered partnership had contributed 
Rs.25,000 out of the capital of the partnership, Rs. 3,45,000. In order to contribute this 
capital of Rs. 25,000 he had entered into an agreement with four others on the same 
date on which the registered partnership deed was executed, which provided fer 
contribution of diverse sums by the four others and it was further provided in this 
agreement that the five parties would share the profits and losses in proportion to 
their individual contribution. It was also mentioned that the terms and cerdi- 
tions mentioned in the registered partnership were to be applicable ard binding cn 
them. The Bombay High Court held that the assessee was liable to be assessed 
only in respect of his share of the profits of the registered partnership. In ceming 
to this conclusion, the High Court relied on tw'o other decisions of the seme Ccurt 
^&Taz\y,MotilalManekcl]and'v. Commissioner of Income-tax^, and Sitaldcs Tirathdas 
V. Commissioner of Income-tax As pointed cut by the learneci Counsel for the respon- 
dent, Mr. Hazarnavis, Sitaldas Tirathdas v. Commissioner of Inccme-tax\ was 
reversed by this Court in Commissioner of Income-tax v. Sitaldas Tircthdcs^. 
Hidayatullah, J., at p. 374 of his judgment reversing the judgment of the Bombay 
High Court had also relened to MotilalManekcfwmN. Commissioner of Income-tax^, 
but did not expressly dissent from this case. In our opinion, the case of Batiial 
B. Daftari V. Commissioner of Income-tax, Bombay‘S, vias rightly decided, although 
t^he reasoning given by the learned Judges of the High Court has to seme extend not 
been accepted by Hidayatullah, J., in Commissioner of Income-tax v. Sitaldas 
Tirathdas^. We say so for the following reasons. Bindley on Partnership, 12th Edn., 
page 99, deals with sub-partnerships as follows : — 

A sub-partnership is, as it were, a partnership within a partnership: it presupposes the exis- 
tence of a partnership to whtch it is itself subordinate. An agreement to share profits only consti- 
® partnership between the parties to the agreement. If, therefore, several persons are partners 
wtl one of them agrees to share the profits derived by him with a stranger, this agreement does not 
i^fte the stranger a partner in the original firm. The result of such an agreement is to constitute 
a sub-partnership, that is to say, it makes the parties to it partners inter se; but it in no 
'ray affects the other members of the 'principal firm.” 

He further states : 


„ ‘‘ Since the decision of the House of Lords in Cox v. mckman a sub-partner could not before 
the Partnership Act, 1890, be held liable to the creditors of the principal firm by " 5 "'^ °;bis 

participitionin theprofits thereof, and there is nothingin that Act to alter the law in th s p 

Sub-partnerships have been recognised in India and registraticn 
them under the Indian Income-tax Act ; (See Commissioner of Income-tax, riwja 
Laxmi Trading Company^. 

The question then arises is whether the interest of the sub-partnership 
profits received from the main partnership is of such a nature as dwerts the 
from the original partner to the sub-partnership. Suppose that A is 
business as a sole proprietor and he takes another person B as a partner, is 

no doubt that the income derived by A after the date of the partnership cannm he 
treated as his income ; it must be treated as the income of the Pj’r ^ „ 

ofX and B. What difference does it make in principle where ^ >s Mt 
usiness as a sole proprietor but as one of the partners in a firm • hccome 

hat there is this difference that the partners of the sub-partnership . 

partners of the original partnership. This is because the Law of <rtranirers 

not permit a partner, unless there is an agreement to the contrary, -ft£ibe deed 
'nto the firm as partners. But as far as the partner himself is concerne , 
agreement of sub-partnership, he cannot treat the income as hi 
the case of Cox v. Hickman^, sub-partners were even liable to Ih assignee 

partnership . Be that as it may, and w'hether he is trea partner has 
Within section 29 of the Indian Partnership Act, as some cases do, a sub p 


1 . 


I.L.R. (1957) 
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n " t’957) 3] I.T.R. 735 : 

3 ■ 390 at p. 394. 

Sr 1 M.L.J. (S.C.) 128 : (1961)1 
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definite enforceable ri^ts to claim a share m the profits accrued to or received by 
the partner 

The decision of this Court in CkaratfdasHandasw Commissioner of Income lax 
seems to support at least by inference this conclusion In that case the facts were 
as follows CharandasHandas was the too ofa Hindu undivided familyconsisting 
of his wife his three minor sonsand himself Hewasapartner insix managing 
agency firms and the share of the managing agency commission received by him as 
such partner was being assessed as the income of the family By a memorandum 
executed by the coparceners of the family a partial partition of the income irom 
the managing agency was brought about The memorandum stated 

Wchavcdec dedthat mrcspeciofthccomtn ss on wh ch accrues from 1st January 

1946 and received after that date each of us becomes absolute owner of h s one fifth share ana 
therefore from that date these comm ssions cease to be the joint property oi our 

family 

This Court held that the document effectively divided the income and the 
income could no longer be treated as that of the Hindu undivided family This case 
shows that although the karta continued to be a partner m the managing 
firms yet the character in which he received the income viy a v/jthc Hindu undivided 
family had changed and the Court gave effect to the change of his position Previously 
he was acting as a karia on behalf of the Hindu undivided family m the 
managing agency firms later he became a partner on behalf of the members of the 
family It seems to us that when a sub partnership is entered into the partner changes 
his character vtj a vij the sub partners and the Income tax Authorities although 
other partners m the original partnership arc not affected by the changes that may 
have taken place 

In our view the Calcutta High Court decision relied on by the High Court and 
the learned Counsel for the respondent (Mabahram SanthaUa v Contmissicmer of 
Income tax^) was wrongly decided The facts in that case were these 
Mahaliram fianthalia was a partner m the firm M/s Benares Steel Rolling Mills 
He was also a partner m another firm named M/s Kadhakissen Santhaha By agree 
ment dated 3rd April 1944 befween the partners of M/s Radhokissen Santhaha 
It was provided that the partnership income from M/s Benares Steel Rolling Mills 
would belong not to Mahaliram Santhaha individually but to the firm of M/s 
Radhakissen Santhaha The High Court of Calcutta held that the agreement 
amounted only to voluntary disposition by Mahaliram Santhaha of his inccine and 
there was no diversion of income to the firm M/s RadJiakiss^n Santalia before it 
became Mahaliram Santhaha s income The High Court observed at p 272 

If as Mr M tra conceded Mihal ram was nghtly taken as a partner of the Bcnafcs Steel 
Roll ngM llsinhispersonalcapacityandifaonc founhshareof the income was rightly allocated 
to him, any agreement between h mand 0 s three partnersofthe firm of Radhakissen Sanlhal a under 
wh ch the income was to be treated as the income of the whole firm coxild only be an agreement 
by wh ch Mahal ram Sanihal d was avowing what was really h s income lobe treated as the income 
of the firm or n other words an agreement by which be was applying or d slributing an income 
wh ch he had already h roself earned and rcce ved Such appi cation or d slnbution would be a 

voluniaryactofMahaliramSanthaliainrespectofasumwh eh it was conceded had r ghtly been 

included in h s own total income and therefore was h s own income If the moment the share of 
the income from theBmares S ee) Roll ngM Us was allocated to Mahaliram Santhal a it became 
his income and liable to b in ludedinh s own total inoorre for the purpose of his personal assess 
ment an agreement by h m w ih other persons regarding the rights to that income could only be a 
voluntary oisposition of hisincomebyhim Noquestionof adivcrsion by supenorfitle could 
possibly ansc 

With respect, we are unable to agree with most of this reasoning In our view, 
in the case ofa sub-partnership the sub partnership creates 3 superior title and diverts 
thejncomebeforeilbecomestbeincomcofthepartner Inother words ihepartner 
in the main firm receives the income not only on his behalf but on behalf of the partners 
m the sub partnership The Calcutta Hi^ Court also seems to be m our opinion 
erroneously impressed by the argument that 
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“ it is impossible to see how, after a proportionate share of the income had thus been included 
inthetotalincome of apartner for the purposes of hispersonal assessment, it could then go any- 
where else or could be further divided between such partners and other parties.” 

We will deal with this aspect while dealing with the second point raised by the 
learned Counsel for the Revenue. 

Mr. Hazarnavis, in this connection, drew our attention to the following passage 
in K. A. Ramacbar v. Commissimer of Income-tax, Madras'^ : 

“ This in our opinion, is neither in accordance with the law of partnership nor with the facts as 
w'e have found ontherecord. Under the law of partnership.itisthepartnerandthepartneralone 
who is entitled to theprofits. A stranger, even if he were an assignee, has and can have no direct 
chim to the profits. By the deeds in question, the assessce merely allowed a payment to his wife 
and daughters to constitute a valid discharge in favour of the firm ; but what was paid was, in 
law, a portion of his profits, or in other words, his income.” 

This passage was also relied on by the High Court. In our opinion, these 
observations have to be read in the context of the facts found in that case. In that 
case it was neither urged nor found that a sub-partnership came into existence beh 
v/een the assessee who w,as a partner in a firm and his wife, married daughter and 
minor daughter. It was a pure case of assignment of profits (and not losses) by the 
partner during the period of eight years. Further, the fact that a sub-partner can 
have no direct claim to the profits vis-a-vis the other partners of the firm and that it 
is the partner alone who is entitled to profits vis-a-vis the other partners does not 
show that the changed character of the partner should not be taken into ccn^deration 
for income-tax purposes. This Court held in Commissioner of Income-tax, Gujarat v. 
Abdul Rahim & Co.^, that registration of the firm could not be refused on the grouna 
that a partner was a benamidar and that a benamidar is a mere trustee of he rea 
owner and he has no beneficial interest in theprofits of the business of the real ■ 
Under the law of partnersliip it is the benamidar who would be entitled ® 

the profits from the other partners but for income-tax purposes it_ does not mean 
that it is the benamidar who alone can be assessed in respect of the incom 
by him. 

In conclusion we hold that the High Court was in enw 
was no question of an overriding obhgation in this case and that the in j ky 

the income of Murlidhar Himatsingka in spite of the sub-partnership creat a y 
him under the agreement dated 21st December, 1949. 

^ The second contention raised by Mr. Hazarnavis was not Sjy 

Court, but in our opinion, there is no substance in this coMention. -LTazamavis’s 
mentioned that a benamidar can be a partner in a firm. I Up who could be 

contention is right, under section 23 ( 5 ) («) of . the Act it 

^sessed but there is no warrant for this proposition. In , Q^x)Xoye\ Kanircm 

West Bengal v. Kahi Babii Lai Chand^, this Courtmentioned wi PP^ partnership 
Hazarimull v. Commissioner of Income-tax , where me Hindu undivided 

received by a was held to be assessable in the hands of the Hindu unoiv 

family. This Court observed at p. 128 as follows : . . brought in 

If for the purpose of contribution of his share of the regarfed as having entered 

monies out of the till of the Hindu undivided family, ‘hen he must be regara^^ him and the other 
m ° ‘h® partnership for the benefit of the ky him as his share out of the 

members of his family he would be accountable for all the hands of the Hindu 

P^rjpership profits and such profits would be assessable Ha'onnmuU v. Comnussioncr 

undivided family. Reference hiay be made to the cases of ' ^^^his view.” 

of lncoms-tax\ and. Dhanwatayv. Commissioner of Income-tax apportion 

The object of section 23 (5) (a) is not to assess the firm itself ^ apportioned, 

the income among the various partners. After the assessable or 

the Income-tax Officer has to find whether it is the partn person, 

whether the income should be taken to be the real income of seme oin ^ 
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If It IS the real Jncome of another firm, it is that firm which is liable to be assessed 
under section 23 (5) (a) of the Act 

This View was taken by the Bombay High Court m Ratilal B Da/iari v Com- 
missioner of Income tax''^ The Bombay High Court observed at p 24 as follows 
‘ Th* prmcip'c asserted in that rase is that even in the case of a partner in a rcgistcicd fim 
when the queuion arises as to his individualassessment what is to be considered is not the income 
allocated to hts share by employing the madnnery of section 2J (S) (at but his real income and 
that real income IS what remains after deductingtheamounts which may be said to have been diverted 
and never constituted his real income and such amounts will have to be excluded before his real 
income IS reached 

In conclusion v,e hold that there is nothing in section 23 f5) (a) that prevents 
the income from the firm Basantlal Ghanshyamdas being tri.atcd as the inccme of 
M/s Fatehchand Murlidhar and section 23 (5) (a) being applied again 

In the result we accept the appeals, set aside the judgment of the High Court and 
answer the questions in the negative The appellants will be entitled to costs here 
and m the High Court One hearing fee 

V S Appeals allcn^eil 


THE SUPREME COURT OF INDIA 


(Criminal Appellate Jurisdiction ) 

Present — K Sueda Rao, V Ramaswami and J M Shelat, JJ 
V D Jlungan , AppeUant* 

V 

The State of Uttar Pradesh Respondeni 

Prevention of Corruption Act {// of 1947) section 5 (2) read v/uh section $ (J) (£)— Offence under 
•—Proof of payment of money— Presumption under section 4 (\)—Onus on person against whom 
presumption is drawn and the prosecution — Comparative extent of 


In a prosicution for an ofTence under section 161, Penal Code and section 5 (2) read with section 
5 (1) (O of the Prevention of Corruption Act whenever it is shown that the valuable thing has been 
received by the accused, section 4(1) of the Prcventionof Corruption Act requires the presumption 
to b» drawn w thout anything more that it was received as illegal gratification Then the burden 
IS oa th* accused to rebit the presumption But he is not required to discharge that burden by 
leadtns’ evidence to prove his case beyond a reasonable doubt I| is sufficient if the accused person 
succeeds m proving a prcpondercnce of probability in favour of his ease As soon as the accused 
succeeds in doing so the burden is shifted to the prosecution which still has to discharge its original 
oijs that n*vef shifts i e , that of establishing on the whole rase the guilt of the accused beyond 
a reasonable doubt 


Appeal by Special Leave from the Judgment and Order dated ihe 20th March, 
J964 of ihe Anahahad High Ccart (Lvckmw Bench) at Luckrow m CnmriraJ 
Appeal No 20 of 1962 

Jai Gopal Sethi, Senior Advocate, (C L Sareen and R L Kohh Advocates 
with him), for Appellant 

« Advocate, (J? J Mehta and 0 P Rana, Advocates with 

him), for Respondent 


The Judgment of the Court was delivered by 

Ramasisamt,J—lhe appellant was tried for offences under section 161, Indian 
Penal Code and section 5 (2) read with section 5 (1) (d) of the Prevention of Corrup- 
tion Act by Special Judge, Anti Corruption, Uckrow, who by his itdpment dated 
SthJanuary. 1962, convicted the appellant and sentenced him to three years’ rigorous 
imprisonment and a fine of Rs 2000 In default for pajment of fine the appellant 
was further ordered to undergo rigorous imprisorment for one year The appellant 
preferred an appeal to the Allahabad High Court. Lucknow Bench which di'missed 
the appeal by its judgment dated 20th March, 1964 and affirmed the conviction ard 


*Crl A No 157 of 1964 
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bT£eSlT™ Special Judge upon the appellant. This appeal is brought, 

y bpecial Leave, from the judgment of the Allahabad High Court, Lucknow Bench. 

was employed as Assistant Director Enforcement, Government 
fhp r Commerce at Kanpur and used to deal with matters regarding 

of cloth dealeis at Kanpur. On or about 5th September! 
nterV- received a confidential letter dated 30th August, 1951 from the 
uisinct Magistrate Kanpur. On the same date the appellant called one Ram Lai 
t t j Adviser of New Victoria Mills Ltd. at his house. The 

ts M showed him the letter of the District Magistrate and on the strength of 
mai letter he demanded through Ram Lai Kapoor a bribe of Rs. 30,000 from Sidh 
opal lor saving his licence from being cancelled. It appears that Sidh Gopal was 
tna^i of various firms dealing in cloth and it was suspected that these firms were 

uigmg in black-marketing in cloth. Sidh Gopal came to the appellant on 9th 
rvfn -i? f matter and the appellant made the same demand 
•fa n ^ September, 1951, the appellant is alleged to have agreed 

vitii Ram Lai Kapoor to receive a sum of Rs. 10,000 as first instalment of the bribe 
rom Sidh Gopal through Ram Lai Kapoor. Accordingly on 11th September, 

^ ^tout 8 p.M. the appellant went to the house of Ram Lai Kapoor and ac- 
JfPwd the bribe of Rs. 10,000 in currency notes and also a ihan of long cloth from 
the said Ram Lai Kapoor undertaking that in lieu thereof the appellant would not 
^S^inst Sidh Gopal and thereby save his licence from cancellation. A raid 
pre-arranged and the raiding party consisting of Shri Satish Chander, P.W. 1 
p • Onkar Singh, P.W. 2, the District Magistrate and the Senior Superintendent 
ot Police respectively were lying in wait at the premises of Ram Lai Kapoor. At 
about 9-45 p.m. the appellant came out of the bungalow of Ram Lai Kapoor and 
on the agreed signal being given, the raiding party came and on search of the 
appellant an amount of Rs. 10,000 was found from his person. At the time_ of the 
recovery of the money the appellant made a statement that the amount received by 
him was as a loan as he wanted topurchasea bungalow. Tire defence offhe appellant 
was that he never negotiated with Ram Lai Kapoor or Sidh Gopal regarding the 
bribe but the appellant had been falsely implicated because he had prosecuted one 
Bhola Nath of the firm of M/s. Mannulal Sidh Gopal under section 7 of Essential 
Supplies Act and the District Magistrate had arrested Bhola Nath and kept him under 
detention under the powers conferred by the Preventive Detention Act. In order 
to take revenge for tl.e arrest of Bhola Nath, Sidh Gopal and Ram Lai Kapoor had 
conspired together and falsely implicated the appellant. Tlie Special Judge dis- 
believed the case of the appellant and held that the prosecution evidence sufiicientjy 
established the charses under section 161, Tndian Penal Code and section 5 (2) 
read with section 5 fl) (d) of the Prevention of Corruption Act. Tlie findings of 
the trial Court have been affirmed by the Allahabad High Court in appeal which 
also rejected the case of the appellant as untrue and held that the amount of 
B.S. 10,000 was received by the appellant from Ram Lai Kapoor by way of illegal 
gratification and not as a loan for purchasing a house. 


The first question for determination is whether a presumption under sub- 
section (1) of section 4 of the Prevenrion of Coiruption Act arises in this case. That 
provision reads as follows : 


“ Where in anv tri.al of an otfence punishable under section t6I or section 165 of the Indian 
Penal Code it is nroved tliat an accused person has accepted or obtained, or has agreed to accept or 
attempts m obtSn for himself or for any other person, any firjt ification (other than legal remunera- 
tinni tuine from any person, it shall be presumed unless the contrary is prosed that 

he?cceDtcd or obta nod of a^ecd to arcept or attempted to obtain, that sratification or that saiuable 
he as a motive or rcsv.ird such as is mentioned in the said section I6I, or, as 
the may^c s^lhout’ consideration or for .a consideration sshich he knosss to be inadequate.” 


It was held by this Court in Dhanvantrai Balwantrai Desaiv. State of Maharash- 
tra'^, that in order to raise the presumption under this sub-section what the prosccu- 
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tion has to prove is that the accused person has received ' gratification other ^han 
legal remuneration ” and when it is shown that he has received a certain sum of money 
which was not a legal remuneration, then the condition prescribed by this section is 
satisfied and the presumption thereunder must be raised It was contended in that 
case that the mere receipt of any money did not justify the raising of the presumptmn 
and that something more than the mere receipt of the money had to be proved The 
argument was rejected by tins Court and it was held that the mere receipt of the money 
was sufficient to raise a presumption under the sub section A similar argument 
wis addressed in C / Emden\ Staieof Uttar Pradesh^ In rejecting that aigument 
this Court observed 


I/lheworU gratification is constnicd to mean moncypaid by way of bribe then it would ^ 

futile or superfluous to prescribe for the raising of the presumption Teclmically 1 1 may no doubt oe 
suggested that the object which the statutory presumption serves on this construction i* that me 
Court may then presume that the money was paid by way of a bribe as a motive ot reward 
by section 161 of the Code In our opinion llui could not have been the intention of the Leg slature 
in prescribing the statutory presumption under section 4 (1) 


This Court proceeded to state 

“ It cannot be sugg^ted that the relevant clause in section 4 (1) which deals with the acceptance 
of any valuable thing should be interpreted to impose upon the prosecution an obi gatioo to prove 
not only that ihe valuable thing has been received by the accused but that jt has been reived by 
him without consideration or for a consideration which he knows to be tnadequafe The plain 
meaning of ih s clause undoubtedly requ res (he presumption to be raised whenever it is shown that 
the valuable tlung has been received by the accused without anything more If that is the true 
position in respect of the construction of this part of section 4 (1) it would be unreasonable to nolo 
that the word ‘ gratification m the same clause imports the necessity to prove not only the payment 
of money but the incriminating character of Ihe said payment It is true that the Legislature 
have used the word money" or consideration as has been done by the relevant section of the 
English statute 

It must therefore, be held that, m the circumstances of the present case, the 
requirements of sub section (I) of section 4 have been fulfilled and the presump 
tion thereunder mu t be raised 


The next question arising m this case is as to what is the burden of proof placed 
upon the accused person against whom the presumption is drawn under section 4 (1) 
of the Prevention of Corruption Act It is well-established that where the burden 
of an issue lies upon the accused, he is not required to discharge that burden by 
leading evidence to prove his case beyond a repsonaWe doubt Tliat is, of course, 
the lest prescribed in deciding whether the prosecution has discharged its onus to 
prove the guilt of the accused, but the «ame test cannot be applied to an accused person 
vjho seeks to discharge the burden placed upon him under section 4 (I) of the Proven 
tion of Corruption Act It is sufficient if the accused person succeeds in 
proving a preponderance ofprobabjlily in favour of his case It is not necessary 
for the accused person to prove his case beyond a reasonable dovbt or in default to 
incur a verdict of guilty The onus of proof lyingupon the accused person is to prove 
his ca«e by a preponderance of probability As soon as he succeeds in doing 'O 
the burden is shifted to the prosecution which still has to discharge its original, 

onus that never shifts 1 e , that of establishing on the whole case the guilt of the 
accused beyond a rea«onabIe doubt It wis observed by Viscount Sankeyin Wool- 
mington v Director of Public Prosecutions*, that 

No mitter whit thechir8<*oi where Ih' trial thsprirtc pie that Ihe prosecution must prove the 
g’ailtoflh'*prisoi‘*r IS part of the Common law of Eagland and no attempt to whittle it down can be 
entertained 

This principle IS a fundamental part of the English Common Law and the same 
position prevails in the Criininal Law of India That dees not mean that if the statute 
places the burden of proof on an accused penon he is not required to establish 
his plea , but the degree and character of proof which the accused rs expected to 
furnish in support of his plea cannot be equated with the degree and char^-cter of 
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proof expected from the prosecution which is required to prove its case. In Rex v. 
Carr-Rriant\ a somewhat similar question arose before the English Court of Appeal. 
In that case, the appellant was charged with the offence of corruptly making a gift 
or loan to a person in the employ of the War Department as an inducement to 
show, or as a reward for showing favour to him. The charge was laid under the 
Prevention of Corruption Act, 1916 and in respect of such a charge, section 2 of the 
Prevention of Corruption Act, 1916, had provided that a consideration shall be deemed 
io be given corruptly unless the contrary is proved. The question which arose 
before the Court was : what is the accused required to prove if he wants to claim the 
benefit of the exception ? At the trial, the Judge had directed the jury that the onus of 
proving his innocence lay on the accused and tha‘t the burden of proof resting on him 
to negative corruption was as heavy as that ordinarily resting on the prosecution. 
The Court of Criminal Appeal held that this direction did not correctly represent the 
true position in law. It was held by the Court of Appeal that where, eitl er by statute 
or at Common law, some matter is presumed against an accused person “ unless the 
contrary is proved’’ the jury should be directed that the burden of proof on ihe accused 
is less than that required at the hands of the prosecution in proving the case beyond 
a reasonable doubt’ and that this burden may be discharged by evidence satisf^g 
the jury of the probability of that which the accused is called on to establish . Die 
ratio of this case was referred to with approval by this Court in Harbhajaii Singh v. 
Ue State of Punjab^. We are accordingly of the opinion that the burden of proof 
lying upon the accused under section 4 (1) of the Prevention of Corruptmn Act wi 
be satisfied if the accused person establishes his case by a preponderance of proba 1 1 y 
and it is not necessary that he should establish his case by the test of proo 
a reasonable doubt. Dn other words, the onus on an accused ^ 

compared to the onus on a party in civil proceedmgs, and 

the Court trying an issue makes its decision by adopting J J . Ya rrenon- 
must a criminal Court hold that the plea made by the accused is proved if a prepon 
derance of probability is established by the evidence led by hi . 

It is against this background of principle that we must p®™l"cSe 

contention of the appellant that the charges under 

and section 5 (2) read with section 5 fl) (d) .v- * the^circums- 

have not been proved against liim. It was argued by M • '■j- , annellant 

fances found by the High Court in their totality do not f 
accepted the amount of Rs. 10,000 as illegal gratification and £ 

also argued for the appellant that he had adduced Having examined 

the amount was really given to him as a loan by Ram Lai Kapoor, 

the findings of both the lower Courts, we are Courts rightly 

proved his case by the test of preponderance of probabihty^^^^^^ 

reached the conclusion that the amount Conrt^hat Ram Lai Kapoor 

butasillegalgratification. IthasbeenfojmdbytheHighCoi^rtM 

was not likely to lend a sum of Rs. I0,060 to the a hand- 

document executed. It is not suggested by the aPPellan eranted a receipt 

noteinfavourofRamLalKapoor. rStSC^^ u'e 

forRs. 10,000 to Ram Lai Kapoor but the 

appellant on this point. The High Court has Tcceint as soon as the amount 

appellant did not make a statement with r^ard 1° J} Mardan Singh’s place that 

was recovered from him. It was only after he was ^ fo by Ram Lai 

he made a belated - statement that the amount was . q^at it was 

Kapoor as a loan and he had granted \receipt. „ ' • ^ of Police to have 
the duly of the District Magistrate the Senio P^^ alleged receipt and 

Wade a search of the whole bungalow of Ram Lai Kp taken to prove the 

the failure of these two officers to make the ^jo i^ot accept the sub- 

appellant’s case regarding the grant of the all^c remarked that the 

Wission of the learned Counsel as correct. ^ ,r„n:cfricf authorities were justified 
statement of the appellant was highly belated and h 
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m not making a search and ransacking the \\hoIe bungalow of Ram Lai Karoor for 
the recovery of the alleged receipt It was then contended on behalf of the appellant 
that no panchmma was prepared by the District Magistrate or the Senior Superin- 
tendent of Police who recovered the money from the appellant It \va« also stated 
that no independent witness was summoned to be present at the time of the search 
It was pointed out that the District Magistrate is related to Sidh Gopal and it was 
suggested fay Mr Sethi that the evidence of the District Magistrate, of the Senior 
Superintendent of Police and of Sidh Gopal should not have been accepted by the High 
Court as true But all the circumstances have been taken into account by the High 
Court in discussing the testimony of these witnesses and ordinarily it is not permissible 
for the appellant to reopen conclusions of fact in this Court, especially when both the 
lower Courts have agreed with those conclusions which relate to the credibility of 
witnesses who have been believed by the Inal Court which had the advantage of seeing 
them and hearing then evidence It was then contended by the appellant that the 
High Court has taken into account the statement of Ram Lai Kapoor made in a 
departmental proceedings in coming to a conclusion regarding the guilt of the appel- 
lant We do not think there is any justification for this argument The High Court 
has properly held that the evidence of Raml^l Kapoor dated l6th December, 1952^ — 
Exhibit P 1 1 — was not admissible and has excluded it from its consideration in dis- 
cussing the guilt of the appellant It is true that in setting out the history of the case 
the High Court has refened to the statement of Ram Lai Kapoor but that docs not 
mean that the High Court has used the statement of Ram LaJ IKapoor for the purpose 
of convicting the appellant in the present case It was also contended by Mr. Selhi on 
behalf of the appellant that the sfaiemcnis— Exhibits P*3 and P-4— should have been 
excluded from consideration It was contended that these statements were made 
by the appellant to the District Magistrate after the recovery of the money and were 
bit by the provisions of section 162 of the Criminal Procedure Code On behalf of 
the respondent Mr Desai said that these statements ere admissible because they were 
made to the District Magistrate and not to a police officer and were not during the 
course of investigation because the First Information Report was lodged on I3th 
September, 1951 at 8-30 pm long after the statements were made Wedonotcon- 
sider It ncces<ary to express any concluded opinion as to whether Exhibits P-3 and 
P-4 are admissible but even if they are excluded from consideration there is sufficient 
evidence to support the conviction of the appellant on the charges under section 161, 
Indian Penal Code and section 5 (2) read with section 5 (I) (rf) of the Prevention 
of Corruption Act 

It was also submitted by Mr Sethi that the evidence of Sidh Gopal should net 
have been accepted by the High Court It was pointed out that the appellant had 
received the letter of District Magistrate— Exhibit P-] on 5th September 1951 and 
It was, therefore, not likely that the appellant should have contacted Ram Lai 
Kapoor and Sidh Gopal on the 18th or 19ih August, 1951 TTiere is, however, 
evidence, m this case that Bhola Nath who was a salesman of M/s Mannulal Sidh 
Gopal was arrested in August, 1951 on ilie report of the appellant and Sidh Gopal 
apprehended that he would also come under the clutches of the law and his licences 
may also possibly be cancelled In any event, this is a question regarding the credi- 
bility of Sidh Gopal and it is not open to the appellant to contest the finding of the 
lower Courts with regard to the ciedibility of that witnc's m this appeal. 

Lastly, Mr Sethi submitted that the appellant was 66 years old ard the offence 
was committed in 1951 and legal procecdingshave protracted for I5year< Sethi, 
therefore, prayed that the sentence imposed on the appellant may be reduced We 
are unable to accept this argument ^Ve do not consider that the sentence is excessive 
in the circumstances of the case 

For the reasons already expressed, we hold that there is no mcril m this appeal 
which is accoidingly dismissed , 

K.S •, Appeal dismissed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. N. Wanchoo, J. C. Sham and S. M. Sikri, JJ. 

Biswarabhar Roy (deceased) by bis Legal representatives . . Appellants* 

V. 

Girindra Kumar Paul (deceased) by his Legal representatives , . Respondents. 

Assam Non-Agricultural Urban Areas Tenancy Act {XII of 1955) section 5 (1) {a)— Lessee of land 
building permanent structures “ for residential or business purposes"— If structures should be for 
his own use to entitle him to acquire rights of permanent tenant. 

Section 5 (1) (a) of Assam Non-Agricultural Urban Areas Tenancy Act merely requires that the 
permanent structure must be one adopted for residential or business purposes. To read the 
expression “permanent structure on the land of the tenancy for residential or business purposes as 
meaning permanent structure on the land of the tenancy constructed by the tenant for his own resi. 
dential or business purpose is to add words which are not in the section. The protection of section 
5 (1) (a) extends to a tenant who has constructed on the land obtained on lease permanent structures, 
which are adopted for use for residential or business purposes and by letting'out the structures the 
tenant does not forfeit the protection conferred by the statute. The structure does not cease to be 
one for residential or business purposes when it is let out nor does the lessee cease to e m possession 
of the land by letting out the structures. 

Appeal by Special Leave from the Judgment and Decree dated the 26lh June, 
1959 of the Assam High Court in Letters Patent Appeal No. 1 ol ivpy. 

N. C. Chatterjee, Senior Advocate (D. N. Mukheijee, Advocate with him), for 
Appellants. 

Sarjoo Prasad, Senior Advocate (K. P. Gupta, Advocate with him), for Res- 
pondents. 

The Judgment of the Court was delivered by 

Shah, J.-Biswambar Roy-predecessor-in-interest of 

granted on 20th February, 1928, a lease for ten years J 335 B S Jo J ® 

annual rental of Rs. 75 in respect of a plot of land, part 

ofSilehai, District Cacharinjhe State of Assani. Biswamba^^^^^^^^ 

the land buildings some for residential use, others . ggpg^t 

of the period oAhe original lease, Biswambar Roy obtaimd a ^ 

ofa part of the land for ten years -BaisakI, «« 'gys. 

annual rental of Rs, 70 under an instrument dated 22nd February, 

The respondents purchased the interest of Munsiff Silchar, against 

tuted on 3rd August,1951 an action in the Court of decreed 

Biswambar Roy for a decree for vacant P°®®®®®'°R„i-_rdinate Judge Silchar. During 
By the Munsiff. Biswambar Roy appealed ^ /^Teas Tenancy Act XII of 

the pendency of the appeal, the Non-Agncultural force. Biswambar Roy 

1955, enacted by the Assam Legislature was Brough Subordinate 

claimed protection from eviction under section 3 ol r /jx fg-\ of the Act the 

Judge held that Biswambar Roy had acquired f^ldn the period prescribed 

rights of a permanent tenant, since he had constru accordingly reversed 

permanent structures for residential or business pu^oses. Aeainst that decree, an 
the decree passed by the trial Court and dismissed the sun. ^ Biswaxnbar 

appeal was preferred to the High Court of Assam- r y^ct, since he had let 
Roy could not claim the protection of secUon 5 f ) 9 learned 

out to tenants the buildings constructed on the ' purposes ” in section 5 ( ) 

hy the use of the expression “ for residential or R Jould be utilized by the 

1“) It IS intended that buildings constructed By 1 business and that it is n 

onant himself for his own residence or for carry B , , j, protected by sectio 
the intention of the Legislature that third pcreonsjhouJO_Dej^ ^ 

— — -M — — ^ -iniU Kfnrch- 19wO« 
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from eviction from those structures An appeal under the Letters Patent from that 
judgment was heard by C P Sinha, C J , and Mehrotra, J The learned Judges 
differed Smha, C J , was of the view that permanent structures constructed by 
Biswambar Roy conformed to the description “residential or business purposes” 
and Biswambar Roy became under Act Xfl of 1955 a permanent tenant thereof and 
was not I lable to be evicted except for non payment of rent With that view Mehrotra, 
J did not agree He held that a tenant who obtains land on lease for erecting a 
structure thereon not fothis own residential or business purposes but for lethng out 
to others does not build ‘a permanent structures on the land of the tenancy for resi- 
dential or business purposes and may not claim protection under section 5 (1) (o) 
Since there was no majority concurring in the Judgment agreeing or reversing the 
decree appealed from, under section 98 (2) of the Code of Civil Proceduie the appeal 
was ordered to be dismissed Against the decree passed by the Higli Court, with Special 
Leave, this appeal is preferred 

This Court has held that section 5 of Assam Act XII of 1955 has retrospective 
operation Rafiquennessa v Lai Bahadur Cheiin and others^ and the only question 
to be determined in this appeal is whether a tenant qualifies for protection under 
section 5 of the Act only after building permanent structures on the land of the 
tenancy if he occupies them for his own residential or business purposes The 
material part of the section reads 

“ (1) Notwithstanding anything in any contract ©r m any law for the time being in force— 

fa) Where under the terms of a contract entered info between a landlord and his tenant whe- 
ther before or after the commencement of this Act, a lemnt is cniitled to build and has in pursuance 
of such terms actually built within the period of five yearsfrom the date of such contract a permanent 
structure on the land of the tenancy for residential or business purposes or where a tenant not being 
so entitled to build has actually built any such structure on the land of the tenancy for any of the 
purposes aforesaid with the knowledge and acquiescence of the landlord the tenant shall sot be 
ejected by the landlord from the tenancy except on the ground of non payment of rent ’ 

Protection under the first part of section 5 (I) (o) may be claimed by a tenant 
if three conditions co exist , (i) under the terms of the contract of tenancy the tenant 
is entitled to build on the land of the tenancy , (ii) that pursuant to such liberty he 
has actually built within the period of five years from the dale of the contract a per- 
manent structure on the land of the tenancy , and (iii) that the permanent structure 
is for residential or husincss purposes The first two conditions are fulfilled in this 
case But the learned Judges of the High Court disagreed on the fulfillment of the 
third condition , they differedas to the true mcanmgof the expression “a permanent 
structure • • •for residential or business purposes In 

the view of Smha, C 3 .underthe Act thecharacter of the structure is determinative 
and not personal use by the tenant Mehrotra, J , held that the permanent structure 
must be for residential or business purposes of the tenant We are unable to agree 

with the view taken by Mehrotra, J , because the Legislature has not, in conferring 
<rf pcfrffSfKCTt fenf/rey, eri'Acr expressfjr or by impi’icafion enaclerf any such 
qualification as is suggested by the learned Judge The section merely requires that 
the permanent structure must be one adapted for residential or business purposes 
If the structure is not adapted to such purposes, the protection of Section 5 (1) (a) 
will not be available To read the expression ‘permanent structure on the land 
of the tenancy for residential or business piu 7 >oses*’ a$ meaning permanent structure 
on the land of the tenancy constructed by the tenant for his own residential or busi 
ness purposes is to add words which arc not found m the section 

It was urged on behalf of the landlords that it could not have been the intention 
of the Legislature to confer by section 5 (1) (a) protection upon sub-tenants It 
was said that a sub-tenant is not a tenant within the meaning of section 3 (g) of 
the Act, and he cannot claim protection from eviction under section 5 (1) (a) In 
our judgment, the argument is wholly misconceived Protection is conferred m 
terms by section 5 upon the tenant of the land and not upon the tenant of the build- 
ings constructed upon the land It is not necessary in this case to consider whether 
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by virtue of the definition of “ tenant” in section 3 fg) of the Act which includes a 
person who derives his title from a tenant, a sub-tenant of the land is entitled to pro- 
tection of section 5 Cl) {a). In the present case, the tenant of the land has claimed 
protection. By merely letting the premises constructed on the land obtained by him 
on lease, the tenant does not cease to be in possession of the land. The relation bet- 
ween the landlord and the tenant of the land continues to subsist until it is lawfully 
determined. Possession of the land obtained by the tenant remains his even after 
he has let out the building constructed by him, and a building constructed by the 
tenant for use as residential or business purposes does not cease to be one for 
residential or business purposes when it is let out. 

We therefore agree with the view taken by Sinha, C.J., that the protection of 
section 5 (I) (a) extends to a tenant who has constructed on the land obtained on lease 
permanent structures which are adapted for use for residential or business purposes 
and by letting out the structures the tenant does not forfeit the protection conferred 
by the statute. 

The appeal is therefore allowed and the decree passed by the Hi^ Court vacated 
and the plaintilFs’ suit dismissed. The appellants vvho are the representatives of the 
tenant will be entitled to their costs in this Court. There will be no order as to costs 
in the High Court. 

K.S. Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, V. RAAUswAxn and J. M. Shelat, 3J. 
Ghanshiam Das • • Appellant^ 

V. 

Debi Prasad and another • • Respondents. 

U.P. Zamindari Abolition and Land Reforms Act (/o/1951), section 9-" Building'’ -Meaning of 
—Brick kiln which is a mere pit without waits or roof— If a “ building under section 

The word “ building” has not been defined in the U.P. Zamindari Abolition and 
Act (I of 1951) and must therefore be construed in its ordinary gramma ica n different 

something in the context or object of the statute to show that it is used m a “J*" ” 

horaits ordinary grammatical sense. The existence of a roof is not always neressa 
to be regarded as a building. Residential buildings ordinarily have roofs 
residential building for which a roof is not necessary. A large stadium structure and 

pool Constructed at a considerable expense would be a building as i ^ cprtlnn 9 of the U P 
feigned for a useful purpose. The question as to what is a “ bui ding” under 9 of the aF. 

AelCIof 1951) must always be a question of degree-a question depending on the facts and 

eircumstances of each case. . . . 

_ A brick kiln which has no walls and no roof, which is a mere pit ^””9 ^the U.P. 

bricks by its sides would not be a “ building” within the meaning of that term m section 
Act (I of 1951). 

■^PPsals by Special Leave from the Judgment and Decree dated ^ 2957 

i960, of the AllaLbad High Court in Second Appeals Nos. 2510 and 

respectively, 'v 

S.P. Sinha, Senior Advocate (M.L Khowaja, Advocate, w'lth him), for Appe 
(In both the Appeals). . 

J.P. Goyal, Advocate, for Respondents (In both the ppea s. 

The Judgment of the Court was delivered by • 1 ibe 

Ramaswami, J . — ^Tlie question of law inyolwd m and District 

disputed brick kiln on plots Nos. 596 and 597 m Mauza Sarwat I argana^^" 


*C.As‘. Nos. 80 and 81 of 1964- 
s c J— 96 


lllh March, 1966. 
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Muzaffarnagar and leased out to the appellant is a “ building” wilhin the meaning 
of section 9 of the U P Zamindati Abolition anJd Land Reforms Act (UP Act I of 
1951) 

The respondents are the owners of a brickkiln located on the two plots Nos 596 
and 597 m Mauza Sarwat, Pargana and District Muzaffarnagar They leased out 
the brick kiln to the appellant under a registered lease deed dated 29thDecember, 1950 
The lease was to take effect from 1st January, 1951, and terminate on 30th September, 
1953 Tlie rent was fixed at Rs 41 per mensem payable annually in the month of 
October The rent for the period Ut October, 1952 to 30th September, 1953, re- 
mained due against the appellant The respondents filed a suit 1125 of 1953) 
in th- Court of Munsif Muzaffarnagar for the recovery of Rs 492 being arrears of 
rent from 1st October 1952 to 30th September, 1953 The suit was contested by 
the appellant who pleaded that after the passing of the U P Zamindan Abolition 
and Land Reforms Act fU P Act I of 1951)— hereinafter called the ‘ Act’— the plots 
of land had vested m the Slate of U P under section 6 of the Act with effect from 1st 
July, 1952, and the respondents were, therefore, not entitled to claim any rent front 
the appellant By his judgment dated 12ih February, 1955, the Additional Munsif, 
Muzaffarnagar held that the brick kiln did not vest in the State and as it occupied 
only l/3rd of the total area of the land, the respondents were entitled to a decree 
for l/3rd of the rent claimed The Munsif accordingly granted a decree for a sum 
of Rs 164 and dismissed the balance of the claim of the respondents Against the 
judgment of the Additional Munsif both the parties filed appeals before the District 
Judge Both the appeals were disposed of by the Civil Judge of Muzaffarnagar by a 
common judgment dated 19ih August, 1957 It was held by the Additional Civil 
Judge that the brick kiln could not be regarded as a ” building ’ wiihm the meaniD| 
of section9 of the Act and the entire area of the two plots Nos 596 and 597 had vested 
in the State The Additional Civil Judge accordingly allowed the appellant s appeal 
and dismissed the appeal of the respondents The net result was that the suit of the 
respondents for areas of rent was dismissed as a whole Against the judgment of 
the Additional Civil Judge the respondents filed two Second Appeals Nos 2510 
and 2511 of 1957 to the High Court The High Court held that the brickkiln was a 
•• building” withm the meaning of section 9 of the Act and the title to the two plots 
of land did not vest in the State and the respondents acquired the rights of statutory 
tenants under section 9 of the Act and they had a right to demand rent from the 
appellant under th** terms of the lease The High Court accordingly allowed both Ihe 
Second Appeals and granted a decree to the respondents for the entire amount of 
rent claimed 


Section 4 of the Act deals with the acquisition of the interests of intermediaries 
The section provides as follows 

u ‘ ,\J}? ^ afler the coiwnccinent of this Act the State Govcnunenl may, 

by notifiration declare that as from a dale to ^specified all estates situate in Uttar Pradesh shall 
-St in the State and as ftom the beginning of »h- date so specified {hereinafter called the date of 


(2) It shall be hwful for the Slate Government tfit so considers necessary to issue from 
tim- to tim- th- natificaiion referred tom sutwcction (1) m respect only of such area or areas as 
may b- sp- fi-d and all th- provisions of sub-section (1) shall be applicable to and m the case of 
every suen notification 

Section 6 (a) sets out the consequences of the vesting of an estate in the State Sec- 
tion 6 (fl) reads as follows 

' 6 Wien the natifi-at on under seaioii 4 has been published mtheCazettc then notwith 

standing anything contained m any contract or document or in aiy other law for the time in 
fore- and save as o n'nvje provid^ in this Act the consequences as hereinafter set forth slull. 
from the b-g rvasogotth" date of vesting ensuemthe area to which the notification relates namely— 
(a) all righ s title and interest of all Ihe intermediaries 

(i) incveryestateinsucharMin-lnduglandfcullmbleor barren) grove land forestwhe- 
th-rwthnorojtsid-villag boun<^ri« tree* (other than trees m village abadi holding or gro^ 
Csh-nes tanicj p33d> water-channels femes pathways abadi sites, bazars and melas other than 
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hats, bazars, and raelas held upon land to which clauses (a) to (c) of sub-section (1) of section 18 
apply and, 

(ii) in all sub-soil in such estate including rights, if any, in mines and minerals, whether being 
worked or not ; 

shall cease and be vested in the State of Uttar Pradesh free from all encumbrances ; 

Section 9 of the Act states : 

“ 9. All wells, trees in abadi and all buildings situate within the limits of an estate, belonging 
to or held by an intermediary or tenant or other person, whether residing in the village or not, shall 
continue to belong to or be held by such intermediary, tenant or person, as the case may be, and the 
siteofthewellsorthebuildings with theareaappurtenant thereto shall be deemed to be settled with 
him by the State Government on such terms and conditions as may be prescribed. 

The word “ building” has not been defined in the Act and must, therefore, be 
constructed in its ordinary grammatical sense unless there is semething in the context 
or object of the statute to show that it is used in a special sense different frem its 
ordinary grammatical sense. In the Websters New International Dictionarj' he 
word “ building” has been defined as follows : 

. “ That which is built specie ; (a) as now generally used a fabrie or edifice, 
designed to stand more or less permanently and covering a space of land for Hncc^nnt in- 

house, factory, shelter for beasts or some other useful purpose. Pf nermanent 

elude a mere wall, fence, monument, hoarding or similar structure though des gn d p 
use where it stands, nor a steamboat, ship or other vessel of navigation. 

From this definition it does not appear that the existence of a 
sary for a structure to be regarded as a building. Residential buildings or ^ 

have roofs but there can be a non-residential building for which a root is ii® " 

sary. A large stadium or an open-air swimming pool constructed at ^ con 
expense would be a building as it is a permanent structure 

purpose. The question as to what is a “ building circumstance 

always be a question of degree — a QU^stion dependingon the facts a 


of each case. As Blackburn, J. observed in R. v. Nealh Canal ‘S ^ > 

“ The masonary on the si des of a canal is not ^aduct 

street, though paved and faced with stonework, would yet be land , whilst the Hoioorn 

would be a ‘ building’.” . i. ,, , 1 , Vlu 

The question for determination in the present case, ’p J] ^ OoftheAct, 

leased out to the appellant is a “ building” within "o site and is 

It ka, been found by the first appellate Court that the br,ck Mn to no she ana re 

not a roofed structure. It was a mere pit noth some bricks^ Bbatta. Upon 

admitted in this case that there was no structure standing ^ 

these facts, it is clear that the brick kiln has no walls , „£s are of the 

pit dug in the ground with bricks by its side. In the cir ^ is not a 

opinion that the brick kiln leased out to the ^ppol^ont, m F ^i^gj-gfore, that 
‘ building” within the meaning of section 9 of the Act « the State 

the title to both the plots Nos. 596 and 597 along v ithth entitled to 

Government with effect from 1st July, 1952, and p^^^®P?"^oiober 1952 to 30th 
claim any rent from the appellant for the period from 1st uci 
September, 1953 

For the reasons expressed, we hold that Suit No. 1125 costs, 

pondents should be dismissed and these appeals mu j^ppeals allowed , 

V.K. 


1 , 40 L.J.M.C. 197, 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — K N Wancuoo, J C Shaii, and S M Sikri, JJ 
Gyasi Ram .. Appellant* 

V 

Brijbhtishandas alias Nathelal and others . . Respondents 

Civil Procedure Co Je (V of 190i) Order34 rules 1 and% — Preliminary decree for redemption— 
Appeal and application for stay — Conditional on undertaking to pay 6 per cent Increase in Interest danng 
the period of stay — Deposit of amount du* under the preliminary decree — Additional interest due 
und-r the stay order not deposited— Deposit proper 

A suit by the mortgagor for redemption was decreed and the usual preliminary decree in ierms 
of Order 34 rule? was passed fixing the principal due and the amonnl of interest due up to a ccr 
tain date as also the time for deposit of the said sums together with interest at 3 per cent per annum, 
ton such deposit a final decree will be passed in his favour and on default the mortgagee will be en 
illed toadecreefor forclosure On an application for stay of the direction todeposit in the appeal 
preferred to theHighCourt it was ordered that theslaywillissue if he undertook topa> the interest 
at 9 per cent during the period of stay and the unde taking was given On the dismissal of the appeal 
the plaintiff deposited the amount due as per the directions of the preliminary decree before any final 
decree was passed prohibiting him from redeeming the property On the objection of the mort 
gagee, additional sums were also deposited later (sums due in respect of increased rate of interest 
due under the stay order) but still short of Rs 88 or thereabout The High Court in Second Appeal 
held the deposit was made before the final decree in the suit though beyond the date fixed in the 
preliminary decree but the amount d'positcd was still short and confirmed the final decree (for fore* 
closure) of the trial Court 

Oa Appeal aeaitist the said decree 

Held, under O der 34 rule 7 (1) (e)(i) and (ii) what the appellant has to deposit to entitle hm 
to the final decree for redemption was the amount due under the preliminary decree and also “ the 
amount adpidged due in respect of subset) sent costs, charges expenses end interest “ 

It IS tv3t m dispute that the amount so due had been deposited before the passing of any 
final decree as retjiurcd by Order 34, rule 8 (1) and only a small sum of Rs 88 or so was short and 
that too in respect of the undertaking for the stay That amount so due arose out of an mdepen 
dent order— on the stay petilion— and was not incorporaled id the preliminary decree confinned by 
the High Court while dismissing the appeal , it cannot be considered as due m respect of * subse- 
quent costs or charges* Further even Ihc shortage has been made up long before d-cision of the 
High Court 

The appellant is entitled to a final decree for redemption 

6ateci fne 'tbfn’Mardn, 

1963, of the Madhya Pradesh High Court in Second Appeal No 86 of 1962 

S V Gupte, Solicitor General of India, {Ranteshwar Nath, S N Andley, 
P I Vohra and Mahirtder Naram, Advocates of Mfs Rajinder Naraln & Co with 
him), for Appellant 

A K ^en, Sanior Advocate (R GopalaKrishrtart, Advocate, with him), for Res 
pondent No I 

The Judgment of the Court was delivered by 

IVanchoo, 7— This is an appeal by Spscial Leave against the judgment of the 
Madhya Prad“sh High Court and arises in the following circumstances Thfe appel- 
lant brought a suit for redemption of certain mortgaged property A preliminary 
decree was passed m the suit on 3rd February, 1954 It specified the amount due as 
principal and the amount due as interest upto a certain date It also provided that 
future interest was to be paid at three per cent per annum on a certain sum from that 
date till the date of realisation Parties were to bear their own costs Further the 


C-A No 959 of 1964 


30ib March, 1966. 
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decree provided for payment ofthe amount due on or before 15th July, 1954, or within 
such time as might be extended. It also provided that if pa>’ment was made within 
the time limited under Order 34, rule 7 (I) (c) of the Code of Civil Procedure, final 
decree would be passed. In the alternative it was provided that if the deposit was 
not made, the respondent would be entitled to apply for passing of a final decree 
praying thatthe right of the appellant to redeem the mortgaged property be debarred. 


There were appeals by both parties from this preliminary' decree to the High 
Court. In the meantime the appellant had prayed for extension of time and the trial 
Court had extended time for making payment upto 15th August, 1954. About the 
same time, the appellant applied to the High Court praying that the ptder requiring 
him to deposit the decretal amount by 1 5th August, 1954, be stayed till the disposal, 
ofthe appeal by the High Court. On this application, the High Court passed an 
order on26th July, 1954. This order provided that if the appellant gave an undertaK- 
ing to pay nine per cent, per anniun interest instead of three per cent, per animm 
during the period of stay, the order of the trial Court directing the a^e 
deposit the decretal amount by 15th August, 1954, would be stayed. 
the appellant gave an undertaking to the trial Court on 7th > 

would pay nine per cent, per annum simple interest instead of three p mscpk bv 
annum during the period of stay. In consequence 1954 

the High Court came into force and no deposit was made by t^nrelimi- 

On 16th October, 1958, the High Court dismissed both the appeals and the prei m 

nary decree stood confirmed. . . 

On 20th March, 1959, the appellant applied nemitSd^^^^^^ 

depositthe sum of 42,204-5-0. On 27th March, 1959 he trial Court permitted 

appellant to deposit the amount but made it clear yjjgther the deposit was 

extension of time for making the deposit, and the question jqolice was also 

madft wifliJn fJmA fifter hearing both Parties, i . , 


UUCi Wao ilUt XNJ3* 

was short by a sum over Rs. 4,000. Thereupon ^ fnlijs favour. The 

sum of Rs. 4,590 on 9th April, 1959 and pra^d ^f^fSeyond time and there- 

trial Court held on 18th April, 1959, that the deposit was mad d > tie drawn 

fore directed that a final decree for foreclosure in . t jgp -phe Additional 
The appellant then went in appeal to fte j of appeal as insufn- 

District Judge who heard the appeal rejected the me Court. Tlie 

ciently stamped. The appellant then filed a r^visio -gn^edthe appeal to the 
H'gh Court allowed the revision on 22nd July, 196 , March, 1962, the 

Additional District Judge for decision on ‘ „ +}je basis of Order 34, 

Additional District Judge allowed the apP^uI f , decree was passed, it was 

rule 8 that as the amount had been paid . t io-e ordered that a final demee 

Within time. Consequently the Additional Histri - “ , ^vas also oont^'^^ 

Redrawn up in favour ofthe appellant. It may b , deposited was shorty y 

fe^fore the Additional District Judge that the t ,,,35 not maoe a 

Rs- 88-1-0. The Additional District Judge that the amount which had 

pound of attack in the trial Court. In any and that the f me had 

m be deposited was as required by the pruj'.mj jT dispute between the pa 
cptainly been deposited. We may add that it 1 , jtb the preliminaD' > 
Jut if the amount to be deposited is to be m accordance . 

're appellant has deposited that amount, rathe ordered the payment of an 
=ause for the period of stay the High Court had f "^gterestthat the 1 


or the period of stay the High Court had “^^^^terest that the shortag- 
per cent per annum interest and it is with respect to that 
nas occurred. ' , Court. The Higlt Court 

Tlierespondentthen went in Second Appeal to the ^ 

apeed with the Additional District “d heW jn decree was pussedj^^j 

.“ f ^ (1) the deposit made on 9th April, “ money mieW have been P 

18th April, 1959^vas within time, even though the money . 
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after the time fixed under Order 34, rule 7 But the High Court also took the 
view that the mortgagor appellant had to deposit the entire amount due on the date 
of the deposit and as there was a shortage of Rs 88-1-0 the entire amount had not 
been deposited and in consequence no final decree could be passed in favour of the 
appellant In the result the High Court set aside the order of the Additional Dis 
tnet Judge and restored the order of tlie trial Court passing a decree for foreclosure 
in favour of the respondent Thereupon the appellant obtainedSpecial Leave from 
this Court and that is how the matter has come before us 


The only qu*stionraised on behalf of the appellant is that he had deposited the 
amount which was strictly due under the preliminary decree and something more 
The shortage was only on account of the sum due as a result of the stay order passed 
by the High Court by which he was required to pay six percent per annum more as 
interest for the duration of the stay Tt is urged that this amount could not be taken 
into account in considering the question whether the appellant had deposited the 
entire amount due under the preliminary decree We are of opinion that there 
IS force in this contention and the appeal must succeed Under Order 34, rule 
8 (1) the mortgagor can deposit all amounts due under Order 34, rule 7 (1) 
before the final decree debarring him from all rights to redeem is passed Order 
34, rule 7 (1) lays down what a preliminary decree should contain and we are in the 
pres“nt case concerned with clauses (6) and (c) thereof In this case the preliminary 
decree had declared the amount due upto a certain date towards principal and 
interest and had also provided for three per cent per annum interest on a certain 
sum from that date and had directed as required by clause (c) of Order 34, rule 
7 (1) that if the mortgigor plaintiff paid in Court the amount found before a certain 
date a final decree in his favour would be passed The preliminary decree also laid 
down that if payment was not made within the lime fixed a final decree for foreclosure 
in favour of the defendant mortgagee would be passed Now under Order 34, 
rule 7 (I) (c) (i) and (ii) what the appellant had to deposit was the amount found 
under the preliminary decree and also “the amount adjudged due in respect of sub 
sequ-nt costs, charges, expenses and interests V It is not in dispute, as ue have 
already indicated that the appellant paid the amount found due under the preliminary 
decree and also the subsequent interest as provided in the decree Only there was a 
shortage m the extra amount he had undertaken to pay as extra interest at the rate 
of SIX percent p*r annum for the period of stay The question is whether this amount 
can be said to be withm the words “the amount adjudged due in respect of subse- 
quent costs, charges expenses and interests ” We are of opinion that this extra 
amount which was to be paid on account of the undertaking of the appellant for the 
purpose of stay cannot come within the words “ in respect of subsequent costs, charges, 
expenses and interests ” Tt is not m dispute that the High Court dismissed the ap- 
peal of the appellant in 1958 and confirmed the preliminary decree and that the 
amount due on account of the undcrtakmgio pay extra interest at the rate of six per 
cent per annum for the period of stay was notincludcd by the High Court in the pre 
Iiminary decree This amount arose out of an independent order of stay and though 
the app-llant was bound to pay it in view of Ins undertaking, it was not made a 
part of the amount due under the preliminary decree Nor can it be said that it was 
due in resp’ct of subs-quent costs, charges, expenses and interests Besides such 
subsequ*nt costs, charg s,expensesand interests have to be adjudged before the mort 
gagor IS ask^d to deposit the amount and it is not in dispute that no adjudgment as 
to any subsequent costs charges expenses and interests was made So in order that 
a final decree may be passed in favour of the appellant, he had to carry out the terms 
of the greliminary decree and it is not in dispute that he had earned out the terms of 
that dfcree and h“ had to pay nothing on account of subsequent charges, costs, ex- 
pense! and interests, for nothing was adjudged m respect of these Nor as we have 
said already can the amount due as extra interest on the basis of the undertaking 
given by th“ appellant for the period of stay be considered to be of the nature of 
suSs“qU'-nt costs charges, expenses and interests mentioned in Order 34, rule 7 
(1) (c) (i) and (ii) 
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It is however urged that on this view there would be no way to enforce the 
appellant’s undertaking to pay extra interest for the period of stay. We do not think 
so. It would in our opinion be in order for the Court to insist before it passed the 
final decree that the appellant honohrs his undertaking. But that is not to say that 
this amount due under an independent order of the High Court in connection with 
stay became part of the amount due under the preliminar>' decree or could be con- 
sidered to be “ subsequent costs, charges, expenses and interests ”. We may add 
that the shortage in question was made good by the appellant soon after the order 
of the Additional District Judge and long before the judgment of the High Court. 
As we have come to the conclusion that this amount due on account of the under- 
taking given by the appellant in the matter of stay cannot be taken to be part of the 
amount due under the preliminary decree, it must be held that the appellant was 
entitled to a final decree in his favour. We therefore allow the appeal, set aside the 
order of the High Court and restore the order of tlie Additional District Judge. The 
respondent will be entitled to withdraw the amount deposited by the appellant 
including the amount deposited on 21st April, 1962, on the conditions in that order. 
In the circumstances however we pass no order as to costs throughout. 

K.G.S. Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hida- 

YATULLAH, V. RAitASWAMI AND P. SATYANARAYANA RAJU, JJ. 

The State of Jammu and Kashmir and others . . Appellauts* 

V. 

Caltex (India) Ltd. , . Respomlent, 

Constitution of India (1950), Articie 286 (2) — Jammu and KaJimir Motor Spirit {Taxation of 
Sales) Act (2005), section 3 — Scope — “ Retail sales of motor spint ” in the com sc of mter-State trade 
during January, 1955 to May, 1959 — Property in the goods sold passing inside the State of Jammu 
and Kashmir — Levy of sales tax under section 3 of Jammu and Kashmir Act — Validii ) . 

Sales Tax Laws Validation Act {VII of 1956) — Scope of. 

The Director-General of Supplies, Delhi entered into a contract with the respondent, the 
General Manager, Caltex India(Ltd.) at Bombay for the supply of petrol to the State Farm at Nandput 
located in the State of Jammu and Kashmir. In pursuance of this contract the respondent directed 
its depot at Pathankot situated in the Punjab State to supply petrol to the Nandpur Farm. The 
procedure adopted was as follows. The ofHcer in charge of the Nandpur Farm placed indents with 
the Pathankot depot for supply of a specified quantities of petrol to the Farm and on receipts of the 
indents, the Pathankot depot transported petrol in its own tank-lorries to Nandpur and delivered 
the petrol which was measured and approved by the indenting officer at Nandpur Farms and 
thereafter the petrol was delivered to the Nandpur Farm through pumps which belonged to the 
respondent. Thepriceofpetrolso supplied was paid to the respondent at Delhi by the Director- 
General Supplies. The Petrol Taxation Officer at Srinagar considered that sales of petrol to Nand- 
pur Farm were liable to be taxed under section 3 of the Jammu and Kashmir Motor Spkit (Taxation 
of Sales), Act (2005) and for the period January, 1955 to May, 1959 assessed the respondent to tax 
accordingly. On the question of the propriety of this order. 

Held, that the transactions of sale made between the parties were unquestionably in the course 
of inter-state trade ; that the levy of tax under the Jammu and Kashmir Act in respect of the sales 
which took place during the period 1st January 1955, to 6th September, 1955, was valid : but that 
the levy in respect of rest of the period was invalid in view of the prohibition contained in Article 
286 (2) of the Constitution of India. 

The levy in respect of the sales during 1st January, 1955 to 6th September, 1955 was valid be- 

causctheSalcsTaxLawsValidationAct(VIIofl956)removedtheban contained in Article 286(2) 
retrospectively for the period between 1st April, 1951 to 6th September, 1955. 


• C.A. No. 864 of 1964. 


17th December, 1965. 
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U ttu- that th- Sales Tax Laws Validation Act by Uself did not empower any Slate to levy 
anytaxonsal s of purchases in thecourscof infer Statetrade but it merely liberated Sates Tax 
Acts of several StatesfrointhcfcttcriinposcdbyAr|icIc286(2)oftbeCDnstifution and left the 
States to operate on its own terms and that therefore iflhere was no law m a State empowering 
the levy of a taxon sates or purchases in the courseof interstate trade or comm-rcc the Slate 
could not derive any advantage from the Sales Tax Laws Validation Act 

the transactions of sale between 1st January, 1955 to 6th Seputnber, 1955 in the prC'cnt 
case w re revail sales of motor spirit within the meaning of section 3 of the Jammu and Kash 
m r Motor Sp ni (Taxation of Sales) Act and the property in the petrol sold having passed icsidc 
the State of Jammu and Kashmir they were liable to bw taxed under that provision The fact that the 
respondent had no storage depot or place of bustn*ss within the Slate of Jammu and Kashmir or 
did not hold anylio*nce for storing of petrol within that State will not affect its liability to pay the 
tax Th» ,harg ng scciion of th* Jammu and Kashmir Act docs not require that for the purpose of 
asscssiB'mt of tax the asscssec should have hisplafti ofbusinc« orhisstoragcdepot wtlhinthe 
State of Jammu and Kashm r Nor is it a requirement of the section that the assessce should 
hold alic ice of a retail dealer under the Act 

[t would not be correct to say that th“ taxing authorities arc not entitled to levy sales fax 
for the period from 1st January 1955 to €th September 1955 because the assessment wax one com. 
poiitc who!" relating to the entire period from January 1955 to May 1959 and the assessment 
which was bad in part was infected throughout and must K treated as invalid The assessment for 
the p nod from 1st January 1955 to 6th September, 1955 can easily be separated and dissected 
from the assessment of the rest of the pn-iod and enforc'd as such 


App'al from the Judgment and Order dated the lOih July, 1962, of the Jammu 
and Kashmir High Court in L P Appeal No 4 of 1962 

5 y Gapte, Solicitor Gvneral of India, J?dya Jas^^aiii Siftgh, Advocate General 
for the State of Jammu and Kashimr and N S Hmdra, Senior Advocate, (J? JJ 
Dhebar&nAR N i'ac/i/A^y, Advocates, v/ith him), for Appellant Nos 1 and2 
iV C Seialvad, S»0ior Advocate (D N Gupta, Advocate, with him), for 
Respondent 


Tne Judgm.nt of the Court was delivered by 

Ramasv/anu, J —Vus appeal is brought on a certificate against the judgment 
of th* Division B nch of the High Court of Jammu and Kashmir at Srinagar dated 
lOth July, 1962, holding that the respondent is not liable to pay sales tax for the 
^nod from January, 1955 to May, 1959 under the Jammu and Kashmir Motor Spirit 
(Taxation of Sales) Act, 2005 (1948 AD) 


General of Supplies, Delhi entered into a contract witli General 
Manager, Caff-x India (Ltd) at Bombay (hereinafter called the respondent for the 
pa powwfVcro to the State Mechanized Farm at Nand 
pur looted in the State of Jammu and Kashmir In pursuance of this eonfraef the 
Kspjpdsnt direcf d its D-pot at Palhankot situated m the p„„jab state to supply 
petrol to the Nandpur Farm, Thcproc-durc adopted was as follows TlicOfficcf in 
chirg* of the Nandpur Farm placed orders with the Pathankot Depot for supply of 
d quantities of petrol to the farm and onrec jpt of the indents the Pathankot 
D pot tra^portedtl^pelrol in it own tank lomes to Nandpur and delivered the 
^ wasn^asured by means of dipping rods and approved 

Nandpur Firm and thereafter the petrol was delivered to 
the Nandpur From througn pumps whico b“longed to the respondent The price 
respond-nt at Delhi by the Director General 
of sappli s Tht, Petrol Taxation at Srinagar considered that the sales of 

f be taxed under the Jammu and Kashmir Motor 

Spirit (Taxation of Sales) Art 2005 and called upon the respondent to furnish returns 
of sales between 1952 to 1959 The respondent, however, furnished returns only 
wT the January, 1955, to May, 1959 On the basis of the returns the Petrol 

Taxation Olliecf assessed thertspond-nt to pay sales taxtotheextentofRs 39,619 75 
in respect of sales of petrol from January, 1955. to May, 1959 The respondent there 
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after moved the High Court under section 103 of the Constitution of Jammu and 
Kashmir for grant of a writ to quash the assessment of sales tax and to restrain the 
State of Jammu and Kashmir and the Petrol Taxation authorities (hereinafter called 
the appellants) from levying the tax. It was contended on behalf of the respondent 
that the sales tax could not be imposed as the sales took place in the course of inter- 
state trade and commerce, Syed Murtaza Fazl Ali, J., held that the respondent was 
liable to pay sales tax in respect of the sales which took place during the period 
January, 1955 to September, 1955 Regarding the rest of the period of assessment, 
the learned Judge held that the appellants were not entitled to levy tax and accordingly 
issued a writ restraining the appellants from levying the tax for the period from 
October, 1955 to May, 1959. The appellants took the matter in Letters Patent 
appeal and the respondent also filed cross-objection with regard to the liability to 
tax for the period from January, 1955 to September, 1955. The Division Bench 
dismissed the appeal in Letters Patent and allowed the cross-objection of the res- 
pondent, holding that the appellants were not entitled to levy sales-tax for the entire 
period from January, 1955 to May, 1959 and accordingly quashed the assessment 
of sales-tax dated 3rd October, 1960. 

It is necessary, at this stage", to indicate the legislative development in the State 
of Jammu and Kashmir which provides the setting for the questions to be investiga- 
ted in this case. 

Article 286 of the Constitution, as it was originally enacted, read as follows ; 

“(1) No law of a State shall impose, or authorise the imposition of, a fax on the sale or 
ipurchase of goods where such sale or purchase takes place — 

(a) outside the State ; or 

(h) in the course of the import of the goods into, or export of the goods out of, the territory 
•of India. 

Explanation . — ^For the purpose of sub-clause (a), a sale or purchase shall be deemed to have 
(taken place in the State in whtch the goods have actually been delivered as a direct result of such 
sale or purchase for the purpose of consumption in that State, notwithstanding the fact that under 
the general law relating to sale of goods the property in the goods has by reason of such sale or 
purchase passed in another State. 

(2) Except in so far as a Parliament miy by law otherwise, provide, no law of a State shall 
i mposc, or authorise the imposition of, a tax on the sale or purchase of any goods where such sale 
or purchase takes place in the course of inter-State trade or commerce : 

Provided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the 
provisions of this clause, continue to be levied until the thirty-first day of March, 1951. 

(3) No law made by the Legislature of a State imposing, or authorising the imposition of, 
a tax on the sale or purchase of any such goods as have been declared by Parliament by law to be 
essential for the life of the commanity shall havo effect unless it has been reserved for the considera- 
tion of the President and nas received his assent.” 

Article 286 therefore imposes four bans upon the legislative power of the States. 
Clause (1) prohibited every State from imposing or authorising the imposition of, 
a tax on outside sales and on sales in the course of import into or export outside the 
territory of India. By clause (2) the State was prohibited from imposing tax on the 
sale of goods where such sale took place in the course of inter-State trade or 
commerce. But the ban could be removed by legislation made by the Parliament. 
By clause (3) the Legislature of a State was incompetent to impose or authorise 
imposition of a tax on the sale of any goods declared by the Parliament by law to be 
essential for the life of the community unless the legislation was reserved for the 
consideration of the President and had received his assent. But Article 286 of the 
Constitution did not apply to the State of Jammu and Kashmir till 14th May, 1954 
because the Constitution (Application to Jammu and Kashmir) Order, 1950 made by 
the President of India on 26th January, 1950 excepted Article 286 from its applica- 
bility to the State of Jammu and Kashmir. Reference, in this connection, may be made 
s c J— 97 
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to th“ Second Sch’dule to the Constitution (Application to Jammu and Kashmir) 
Order, 1950, relevant excerpt from which is reproduced below 
• THE SECOND SCHEDULE 


proMShns of the 
Constitution applicable 


Part Xll 


2 Articles 282 and 284 
shall apply only in so 
far as they relate to 
the Union or the public 
account of India 

3 Articles 293 299 

and 300 shall apply 
only in so far as they 
relate to the Union or 
the Government of 

of India 


(Sec paragraph 3 ) 
Exceptions 


Modifications 


Articles 264aaid 263, Clause (2) 
of Art 267 Articles 268 to 281, 
Clause (2) of Art 283, Articles 
286 to 291 293 295 296 and 
297 


1 Article 266 shall 
apply only in so far 
as It relates to the 
Consolidated Fund 
of India and the public 


But Article 286 was applied to the State of Jammu and Kashmir by the Consti 
tution (Application to Jammu and Kashmir) Order, 1954 which came into force on 
14th day of May, 1954 In The Sengal Immunity Company, Ltd v Stale of Bthar^, 
this Court held that the operative provisions of theseveral parts of Art jcle 286 namely, 
clause(l) (fl),clause(l)(b),clausc(2) andclause(3)wefeintended to deal with diffe- 
rent topics and one cannot be projected or read into another and therefore the 
Explanation in clause (1) (o) cannot legitimately be extended to clause (2) either as 
an exception or as a proviso thereto or read as curtailing or limiting the ambit of 
clause (2) This Court further held that untiMhe Parliament by law, made in 
exercise of the powers vested in it by clause (2) of Article 286, provides otherwise 
no State may impose or authorise the imposition of any tax on sales or purchases of 
goods when such sales or purchases take place m the course of inter State trade or com- 
merce, and therefore the State Legislature could not charge inter State sales or pur- 
chases until the Parliament had otherwise provided The judgment of the Court m 
Tho Bengal Immunity Company s case' was delivered on 6lh September, 1955 
Th“ President issued the Sales Tax Laws Validation Ordinance 1956, on 30ih January, 
1956 the provisions of which were latterembodiedin the Sales Tax Laws Validation. 
Act, 1956 By this Act notwithstanding any judgment, decree or order of any Court, 
no law of a State imposing or authorising the imposition of, a tax on the sale or 
purchase of any goods where such sale or purchase took place in the course of inter- 
state trade or commerce during the period between the 1st day of April, 1951 and 
th" 6th day of September, 1955, shall be deemed to be invalid merely by reason of the 
fact that such sale or purchase took place in the course of inter State trade or 
commerce , and all such taxes levied or collected or purported to have been 
levied or collected during the aforesaid period shall be deemed always to have 
b'en validly levied or collected m accordance with law The Parliament thus 
removed the ban contained m Article 286 (2) of the Constitution retrospectively 
but limited only to the period between 1st April, 1951 and 6th September, 1955 
All transactions of sale, even though they were inter State could for that period be 
lawfully charged to tax But Article 286 6) remained operative after 6th September, 
1955 till th" Constitution was amended by the Constitution (Sixth Amendment) Act, 
I e, 1 1th S ptember, 1956 By the amendment, the Explanation to clause (1) 
Article 286 was deleted and for clauses^) and (3) the following clauses were 
substituted 


1 (I955)SCJ 672 (1955) 2 MLJ (SC) 168 (1955)2S C R 603 
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“(2) Parliamept may by law formulate principles for determining%\hen a sale or purchase 
of goods takes place in any of the ways mentioned in clause (1). 

(3) Any law of a State shall, in so far as it imposes, or authorises the imposition of, a tax on 
the sale or purchase of goods, declared by Parliament by law to be of special importance in inter- 
state trade or commerce, be subject to such restrictions and conditions in regard to the system of 
levy, rates and other incidents of the tax as Parliament may by law specify.” 

By clause (2) of Article 286 as amended. Parliament was authorised to formu- 
late principles for determining when a sale or purchase of goods takes place in any 
of the ways mentioned in clause (1), namely, outside the State or in the course of the 
import into, or export out of the territory of India. By the Constitution (Sixth 
Amendment) Act, Parliament was entrusted with power under Article 269 (3) to 
formulate principles for determining when a sale or purchase of goods takes place 
in the course of inter-State trade or commerce ; and to efldctuate the conferment of 
that power in the Seventh Schedule, Entry 92-A was added in the First List and Entry 
54 in the Sceond List was amended. The Parliament enacted, in exercise of that 
power, the Central Sales Tax Act, LXXIV of 1956 to formulate principles for deter- 
mining when a sale or purchase of goods takes place in the course of inter-State trade 
orcomraerce or outside a State or in the course of import into orexportfrom India, 
and to provide for the levy, collection and distribution of taxes on sales of 
goods in the course of inter-State trade or commerce and to declare certain goods 
to be of special importance in inter-State trade or commerce, etc. Article 286 as 
amended by the Constitution (Sixth Amendment) Act, 1956, vms applied to the State 
of Jammu and Kashmir on 16th January, 1958 by the Constitution (Application to 
Jammu and Kashmir) Aonendment Order, 1958. The Central Sales Tax Act 
(LXXlV of 1956) was enacted by Parliament on 21st December, 1956 but it was 
applied to the State of Jammu and Kashmir on 23rd March, 1958 by Act V of 1958. 

The questions presented for determination in this appeal are: (1) whether sales 
tax could be imposed on the respondent for the period from October, 1955 to May, 
1959 in view of the prohibition contained in Article 286 (2) of the Constitution as 
it stood before its amendment, (2) whether sale tax could be validly levied on 
sales taking place between 1st January, 1955 to 6th September, 1955 in view of the 
lifting of the ban under the Sales Tax Laws Validation Act (VII of 1956). 

As regards the first question, it is admitted by the parties that petrol was trans- 
ported from Pathankot in the State of Punjab to Nandpur in the State of Jammu 
and Kashmir under the contract of sale. The petrol was kept in storage at a depot 
of the respondent at Pathankot and it was carried in the trucks of the respondent from 
Pathankot and delivered to the Nandpur farm in the State of Janunu and Kashmir. 
The price of the petrol supplied was paid to the respondent at Delhi by the Director- 
General of Supplies. Upon these facts it is manifest that there was movement of 
goods from the State of Punjab to the State of Jammu and Kashmir under the con- 
tract of sale and there was completion of sale by the passing of property and the 
delivery of the goods to the purchaser. As pointed out by Venkatarama Ay>'ar, J., 
in the Bengal Immunity Company case^: 

“ A sale could be said to be in the course of inter-State trade only if two conditions concur : 
(1) A sale of goods, and (2) a transport of those goods from one State to another under the contract 
of sale. Unless both these conditions are satisfied, there can be no sale in the course of inter-State 
trade.” 

In the present case, both these conditions have been satisfied and the transactions 
of sale made between the parlies were unquestionably in the course of inter-State 
trade. Indeed, the Solicitor-General on behalf of the appellants did not seriously 
challenge the finding of the High Court on this point. 

We proceed to consider the next question, viz., whether the respondent was liable 
to pay sales tax for the period from 1st January, 1955 to 6th September, 1955 in view 
of the lifting of the ban under the Sales Tax Validation Act, 1956. 

1. (1955) S.C.J. 672 ; (1955) 2 M.L.J. (S.C.) 168 : (1955) 2 S.C.R. 6^03. 
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On behalf of tne respondent Mr Betalvad put forward the argument that the 
Sales Tail Validation Act by itself did not empower any State to levy any tax on sate 
or purchases in the course of inter State trade but it merely liberated Sales Tax AMs 
of several States from the fetter imposed by clause (2) of Article 286 of the Const! 
tution and left the State Act to operate in its own terms It was submitted tnat ii 
there was no law in a State empowering the levy of a tax on sales or purchasesm 
the course of inter State trade or commerce, the State could not derive any advan- 
tage from the Sales Tax Validation Act It was contended that the Explananon to 
Article 286 (I) (a) of the Constitution did not confer any taxing power on any btate 
Legislature On the contrary it was intended to place a limitation on the States tax 
mg power and therefore the mere lifting of the ban under clause (2) of Article 2oo did 
not enable the State to impose the tax on sales in the course of inter State trade and 
such levy of tax could bsTOade only wh*n the taxing statute of the State ^pressiy 
provides for It Incur opinion, the argument of Mr Setalvad ts well founded 
The question, therefore, arises whether the Jammu and Kashmir Motor Spirit 
<TaxationofSal6s)Act,2005(h5reiiiaftercaIlcd the Act), applies to the sales oi 
petrol made by the respondent between Isi January, 1955 to 6th September, i9ji 
and whether the appellants can validly assess the respondent to sales tax with 
regard to these transactions 


The preamble of the Act states that it is expedient to provide for the levy oj a 
tax on the retail sale of motor spirit Section 2 (g) of the Act defines ‘ retail sale to 
mean a sale by a 'retail dealer’ of any motor spirit to a consumer or to any other per- 
son for any purpose other than resale Section 2 (/^defines 'retail dealer’ to mean 
^nyparsonwho, on commission or otherwise, sellsanymototspinttoaconsumcr 
cr to any other person for any purpose other than resale or keeps any motor spuit 
for sale to consumers or to any other persons for purposes other than resale Under 
section 2 (ft) of the Act the words “ sale ” and" sell ” include exchange, barter and 
also the consumption of motor spirit by the ‘ retail dealer ’ himself Section 3 deals 
with the imposition of tax and reads as follows * 


•3 Th*« shall b’ levied and paid to ihe Government on all retail sales of motor spirit* tax 
at the rate of four annas for each imperial gallon of motor spirit or at such other rale as the Govern 
ment may prescribe from time to time ” 


SectionSofths Act deals with the licensing of (he retail dealers and states that 
after the expiry of a period of two months from ihe commencement of the Act no 
person shall carry on business as a retail dealer unless he is in possession of a valid 
licence SectionTrelatestotheproccdurcforgrantofliccncc Section 7(4)siates 
as follows 


No licence under this Act shatl be granted to any person who does not hold a licence for the 
storage of dans-rousp-lroleum under th' Petroleum Act 1898 and if any such licence granted 
und-r that A-n \s caneelled suspended or n not renewed any licence granied under this A« lo the 
holder thereofshallb'* deemed to be cancelled, susp-nded or not renews as the case nuy b*’ 

It was contended on behalf of the respondent that no tax could be levied under the 
Act unless the assessee has his place of business or storage of moto’- spirit within the 
State of Jammu and Kashmir It was pointed out that no retail dealer was permitted 
to carry on business as a retail dealer of motor spirit unless he holds a licence for 
storage of petroleum under the State Petroleum Act It is admitted that the res- 
pond'nt had no storage depot or place of business within the State of Jammu and 
Kashmir at the matenaUime It is also conceded that the respondent did not hold 
any licence for storage of petrol within the State Mr Setalvad therefore contended 
that the appellants were not authorised to levy sales tax under the provisions of the 
Act We are unable to accep*^ this contention as correct The charging section— 
■section 3— authorises the Government to levy tax on “all retail sales of motor spirit’’ 
at the rate of four annas for each imperial gallon of motor spirit or at such other rate 
as the Governm*nt may prescribe fromtira*to tune The charging section does not 
require that for the purpose of assessment of tax the assessee should have his place 
of ba>m“ss or his storage depot within the State of Jammu and Kashmir Nor is 
It a r-q Jiremmt of the section that the assessee should hold a licence of a retail dealer 
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under the Act. The provisions in regard to licence contained in sections 6 and 7 
deal With the machinery of collection and it is not permissible, in our opinion, to 
conrtnie the language of section 3 of the Act with reference to sections 6 and 7 or 
to place any restriction on the scope and effect of the charge of tax in the context 
of these sections. We may, in this context, refer to the provisions of section Id 
of the Act which states : 

10. Whoever contravenes the provisions of section 6 shallbe punishable with fine which 
may extend to one thousand rupees or to a sum double the amount of tax due m respect of the- 
sale of any motor spirit conducted by or on behalf of such person, Vihicheverrs greater.” 

It is evidentfrom the section that a person who trades in petrol without taking out a 
licence under section 6 of the Act is liable to pay double the amount of tax due from 
him. In other words, the requirement of section 6 is only a matter of machinery 
and does not affect the liability of the person who trades in petrol to pay tax in. 
accordance with the charging section. It follows therefore that the respondent will be 
liable to pay sales tax if it is shown that it has made retail sales of motor spirit within 
the meaning of section 3 of the Act. This takes us to the question whether the transac- 
tions of sale between 1st January, 1955 to 6th September, 1955 were “ retail sales of 
motor spirit ” within the meaning of section 3 of the Act. As observed earlier, the 
procedure for supply of petrol was that the officer-in-charge of the Nandpur farm 
placed indents on the Pathankot depot of the respondent for supplies of specified 
quantities of petrol to the farm. On receipt of the indent the Pathankot depot 
transported the petrol in its own tank-lorries to Nandpur within the State of Jammu 
and Kashmir and decanted the petrol in its own underground tanks where it was 
measured by means of dipping rods and approved by the indenting officer and was then 
delivered to Nandpur farm. In this state of facts it was contended by the Solicitor- 
General that the property in the petrol passed to Nandpur farm inside the State of 
Jammu and Kashmir. It was submitted that the sales were, therefore, liable to be 
taxed under section 3 of the Act for the period from I st January, 1955 to 6th September, 
1955 when the ban was removed. On behalf of the respondent Mr. Setalvad said 
that there was appropriation of the goods to the contract at the bulk depot of the 
respondent at Pathankot and therefore the property of the goods passed to the 
Nandpur farm at Pathankot outside the State of Jammu and Kashmir. No such 
argument appears to have been advanced on behalf of the respondent before the 
High Court which decided the case on the assumption that there was appropriation 
of the goods to the contract at Srinagar when the petrol was transferred from the 
tank-lorries of the respondent for delivery to Nandpur farm and measured by means 
of dipping rods and approved by the indenting officer. The question as to passing 
of title of goods is essentially a question of fact and we must deal with the present 
case on the same basis as the High Court has done, viz., that there was passing of 
title inside the State of Jammu and Kashmir. We accordingly hold that section 3 
of the Act applies to transactions of sale of petrol made by the respondent for the 
period from 1st January, 1955 to 6th September, 1955 and assessment of sales tax 
made by the taxing authorities for this period is legally valid. 

It was lastly contended by the Solicitor-General that the High Court was in error 
in taking the view that the taxing authorities were not entitled to levy sales tax for 
the period from 1st January, 1955 to 6th September, 1955, because the assessment 
was one composite whole relating to the entire period from 1st January, 1955 to May, 
1959, and the assessment which was bad in part was infected throughout and must 
be treated as invalid. In oijr opinion, the criticism of the Solicitor-General on the 
point is well-founded and must be accepted as correct. It is true that there was one 
order of assessment for the period from 1st January, 1955 to May, 1959 but the assess- 
ment can be easily split up and dissected and the items of sale can be separated and 
taxed for different periods. In reaching the conclusion that the entire assessment was 
invalid the High Court has relied on the decision of the Judicial Committee in 
Bennett and White (Calgary) Ltd. v. Municipal District of Sugar City No. 5^ in which 
Lord Reid observed as follows at page 816 of the Report ; 
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“ When an assessment is not for an entire sum but for separate sums dissected and earmarked 
eacliorthemtoaseparateassessablcitcm aCourlcansevcr theitems and cut out one or more 
along with the sum. attributed to it while affirming the residue But where the a^'es'inent consists 
of a single undivided sum m respect of the totality of property treated as assessable, and when one 
component (not dismssible as deminmis is on anyviewnot assesab/e and worgJyinduded.it 
would seem clear that such a procedure is barred, and ine assessment is bid wholly 
Butthe principle has no application inthe present case because the sales taxisjmposed 
in ultimate analysis, on receipts from mdmdua} sales or purchases of ^oods effected 
during the entire period and it is possible to separate the assessment of the receipts 
derived from the sales for the period from 1st January, 1955 to 6th September, 
1955 and to allow the taxing authorities to enforce the statute with respect to the 
sales taking place in this period and also prevent them by grant of a wit front 
imposing the tax with regard to sales for the exempted period Tn other words, the 
assessment for the period from 1st January, J955 to 6th September, J955canbe 
separated and dissected from the assessment of the rest of the period and the High 
Court was m error m holding that the assessment for the entire period was invahd 
iritoio The view that wehaveexpressedis borneout by the decision of this Court 
in The State of Bombay v The United Motors (India), Ltd ' 

For these reasons we allow this appeal in part and order that the respondent 
should be granted a writ m the nature of mandamus directing the appellants not to 
realise sales tax with regard to transactions of sale between the period from 7th 
■September, 1955 to May, 1959 but the respondent will not be entitled to any writ 
with regard to transactions of sale between 1st January, 1955 to 6th September, 1955 
The appeal is accordingly allowed to this extent but the parties will bear their own 
costs 
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Comniulton of India (1950) ArUeUs 133 (1) ond 22f>-~Words ‘ Ctvll Proceeding " tn Article 
133 tl)— Meaning of—Rigkt of appeal under Ankle 133 il)-^lf[ies only cgainit /tu/gments decreet 
or final orders of High Court made In excrebe of appellate or ordinary original civil jurtsdietion—lf 
uwailoble against orders made In exercise of extraordinary original civil Jurisdiction under Article 
^&-Order dismissing summarily apuuha under ArlMe22S^l/ end wh-m amounts fa "Judgment, 
■decree or final order" 

Article 133 of the Constitution of India must cover all civil proceedings because no exception 
IS indicated Theleim** civil proceeding* ha^becnhcldfoinclude atjeast aUproCEcdinfsafTeciirg 
civil rights which arc not criminal The dichotomy between civil and criminal pro«edirgs made 
by the civil law Jurists IS apparently followed in Artictes 133 and 134 and anyproceedingafTeciiDg 
•civil rights, whichu not criminal in nature is civil A petition under Article 226 of the Constitution 
/orflWTittobnngupaproccedingforconsiderationmustbeacivil procecdingifthe original precee, 
4ing conoemed civil rights The contention that a proceeding commenced on an application for 
i writ cannot be regarded as a civil proceeding must therefore fail 

Theaubmisjion that Article J33 (I), considered as a whole gives a nghf of appeal enjy against 
judgments decrees or final orders passed by the Ibgh Court in the exercise of cither the appellate 
•orordinaryoriginalciviIjurisdiclionbutiJotagainstajudgment decree or final order passed m 
-theexerciscofe«raordinaryongin3lcmIjimtdictjonUDderArIicJe226 ,j„ot correct ArticIeJ33 
not only discards the distinction between appellate and original jurisdictions but deliberately uses 
■words which are as wide as langiage can make th-in The intention is not only to indude alljudg 

menls decrees andfinal orders passed mtheexeteiseof appellateand ordinary originalciviljunsdio- 
tjons but also to make thelanguag- wide enough to cover other jurisdiaions under which civil rights 
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would come before the High Coart for decision. The right of appeal to the Supreme Court is 
acmrdingly stated in general terms in Articles 132 and 133 and no exception not mentioned in 
them can be implied. 

Nor would it be correct to say that an order dismissing summarily a petition under Article 226 
Cannot be regarded as a “judgment, decree or final order” for the purpose of filing an appeal under 
Article 133 (1) . Under Article 226 the High Court does not hear an appeal or revision. A petition 
to the High Court invoking this jurisdiction is a proceeding quite independent of the original con- 
troversy. The controversy in the High Court, in proceedings arising under Article 226 ordinarily is 
whether a decision of or a proceeding before a Court or tribunal or authority should be alfowed to 
stand or should be quashed, for want of jurisdiction or on account of errors of law apparent on the 
face of the record. A decision in the exercise of this jurisdiction, whether interfering with the pro- 
ceeding impugned or declining to do so, is a final decision in so far as the High Court is concerned 
because it terminates finally the special proceeding before it. But it is not to be taken that any 
order will be a final order. The question will always arise what has the High Court decided and 
what is the effect of the order. If, for example, the High Court declines to interfere because all the 
remedies open under the law are not exhausted, the order of the High Court may not possess that 
finality which the Article contemplates. But the order would be final if the jurisdiction of a tribunal 
is questioned and the High Court either upholds it or does not. In either case the controversy in 
theHigh Courtis finally decided. To judge whether theorder is final in that sense it is not always 
necessary to correlate the decision in every case with the facts in controversy especially where the 
question is one of jurisdiction of the Court or tribunal. The answer to the question whether the 
order is final or not will not depend on whether the controversy is finally over but whether the con- 
troversy raised before the High Court is finally over or not. If it is, the order will be appealable 
under Article 133 (1) provided the other conditions are satisfied ; otherwise not. 

In the instant case the question raised was whether the Commissioner had jurisdiction to set 
aside the discharge of a secured debt ordered by the Claims Officer underthe M.P. Abolition of Pro- 
prietary Rights (Estates, Mahals and Alienated Lands) Act, 1950. His jurisdiction was challenged 
by proceedings under Article 226 of the Constitution of India. TheHigh Court summarily dismissed 
the petition. In other words, it upheld the jurisdiction andin the circumstances i t makes no difference 
whether the High Court pronounced a speaking order or not. The proceeding before the High 
Court was a civil proceeding and the order made by it was a final order. As the other requirements 
of Article 133 (1) were also satisfied the High Court was in error in refusing a certificate under Article 
133 (1) to the petitioner in the writ petition. 

Appeal by Special Leave from the Judgment and Orderdated the 1st February, 
1965 of the Bombay High Court (Nagpur Bench) at Nagpur in Miscellaneous 
(Civil) Application No. 13 of 1965 (with Application for dismissal of the Appeal 
for want of prosecution). 

' C. B. Aganvala, Senior Advocate (B. R. L. Iyengar, G. L. Sanghi and A. G. 
Ratnaparkhi, Advocates, with him), for Appellants. 

M. S. Gupta, Advocate, for Respondent No. 1. 

D. R. Prem, Senior Advocate {B. R. G. K. Achar, Advocate, with him), for 
Respondents Nos. 2 and 3. 

The Judgment of the Court was delivered by 

HidayatuUah, J.— This is an appeal by Special Leave against an order dated 1st 
February, 1965 of the High Court of Bombay (Nagpur Bench) in Miscellaneous Peti- 
tion No. 13 of 1965 refusing a certificate under Article 133 (1) (a) or (&) of the Consti- 
tution. This certificate was asked by the appellants in respect of the order of the 
High Court dated 21st September, 1964 in Special Civil Application No. 471 of 1964. 
Both these orders summarily dismissed the respective petitions. Against the main 
order Special Leave Petition (Civil) No. 395 of 1965has been filed but by an order of 
this Court dated 30th July, 1965, it has been kept pending sine die with liberty to bring 
it up for hearing after the disposal of the present appeal. This is because the 
appellants claim in this appeal that appeal lay as of right to this Court and the certi- 
ficate was wrongly refused by the High Court. Before wediscussthe question mooted 
before us we shall state the facts sufficient for the purpose. 

On the passing of the Madhya Pradesh Abolition of Proprietary Rights (Estates 
Mahals, Alienated Lands) Act, 1950, the appellants applied under section 19 (1) or 
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the Act for the determination of their debts, specifying lie sinounls ard jjartjcuJajs 
of all secured debts and claims together with the names of the credilcrs One sut 
cfeditor,namedbythem,isGendalaIMotilalPatni uhois the first respondent His- 
debt was a mortgage debt originally but had resulted in a decree for Rs 2,16 309 
Patni objected that this had ceased to be a secured debt or secured claim for the apph 
cation of section 17 (fl) of the Abolition Act The objection was taken under 
section 21 

The Claims Officer overruled the objection of Patni by an order dated 19tli 
November, 1951 He held that although the debt had merged m a decree it remained 
a secured debt nevertheless and that as the amount was recoverable on the date of 
vesting the provisions of the Act were applicable to it By another order of the 
same date the Claims Officer called upon Palm to file his statement of claim under 
section 22 of the Act Patni did not file the statement but instead preferred an appeal 
against the mam order before the former Madhya Pradesh Board of Revenue The 
Board of Revenue held on 15th June, 1954 that the Claims Officer had no jurisdic 
tion to determine the character of the debt and only the civil Court could decide 
this issue In reaching this conclusion the Board followed a decision of the Nagpur 
High Court reported in Ramknshna v Hoard of Heienue^ 

Patni next moved the civil Court and the civil Court decided lh£t the debt in 
question rvas a secured debt for the application of the Abolition Act Patni appealed 
to the High Court but out of caution filed his statement of claim before Claims 
Officer on 23rd January, 1958 The ex proprietors (the appellants hcic) objected to 
the statement on the ground that it was out of time and asked that the claim be held 
discharged The Claims Officer accepted the objection ard disch*. ged the claim 
by an order dated 24th December, 1962 Patni appealed to the Cczrmisstcrer» 
Nagpur Division, Nagpur (Rev Appeal No 2/57/62/63) and by an order of 5th May, 
1964 the order of the Claims Officer was set aside The Commissiorcr pointed out 
that the decision ofthe Nagpur High Court earlier referred to was overruled in the 
subsequent case of the High Court reported in Jethalal Bhaivanji Thakcr v Prabhakar 
Sadashiv Talamte* and the Claims Officer had jurisdiction to pronounce on the 
character of the debt The order of the Claims Officer of 19th November, 1951 
ivas thus held to have revived but the claim could not be discharged as action under 
section 22(l)hadnot been taken Thecase was remanded to the Claims Officer for 
disposal according to law 

The appellants thereupon fileda petition under Articles 226 and 227 ofthe Consti- 
tution in the High Court of Bombay (Nagpur Bench) on the ground that the Com- 
missioner had no jurisdiction to entertain and decide the appeal and that the ClaiirS 
Officer had ordered the continuation ofthe proceedings and so the order ofthe Com- 
missioner was wrong The High Court summarily dismissed the petition by its 
M ^ September, 1964 against which Special Leave Petition (Civil) 

No 395 of 1965 has been filed The appellants next applied for a certificate which 
was refused b> order dated 1st February, 1965, impugned in the present appeal, 
and the question involved is whether the appellants were entitled to a certifcate as 
of right under Article 133 (1) (a) or (b) 

This question fals to be considered under Article 133 ofthe Constitution That 
Article reads 

mefSuprmeCotattn appeals from Ugh Cowls tn regard la avil malltrt-~- 
he ^Tpreme Court rrom any judgment decree or final order In 3 civil 
in Ihc territory of India if the High Court ceriifies— 
fa) lhat the amount or value of lhe«ut)jcct matter of the disputem the Court of first instance 
and still In dispute on appeal was and is not less than twenty thousand rupees or such other sum as 
may be speafied m that behalf by Parliament by law or 

(b) that the judgment de^ce or final order involves directly or Indirectly some claim ©r 
<;uesticn respecting property of the like amount or value , or 


‘ 133 Appellate jtmsdtci 
(1) An appeal shall lie tot 
proceeding of a H gh Court 
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(c) that the case is a fit one for appeal to the Supreme Court ; and, where the judgment,, 
decree or final order appealed from affirms the decision of the Court immediately belowin any case 
other than a case referred to in sub-clause (c), if the High Court further certifies that the appeal 
involves some substantial question of law.” 

[CJauses (2) and (3) of Article 133 are not relevant]. 

Under sub-clauses (a) and (6) of clause (1) of this article an appeal lies on certi- 
ficate of the High Court. That certificate may only be issued in cases in which the 
amount or value of the subject-matter of the dispute in the Court of first instance 
and still in dispute on appeal to the Supreme Court was or is not less than Rs. 20,000,. 
or the judgment, decree or final order involves directly or indirectly some claim or 
question respecting property of the like amount or value. Sub-clause (c) is free from 
any monetary valuation, and under it a special certificate can be issued even in cases 
involving claims or questions respecting property less than Rs. 20,000 if the High 
Court considers the case as fit for appeal. Other considerations then apply which need 
not be considered here. The present appeal involves a consideration of sub-clauses 
(a) and (b) only, because, it is submitted, the certificate was claimable as of right. 

There is, to begin with, no doubt that the amount or value of the subject-matter 
of the dispute in the High Court and still in dispute on appeal to this Court is well 
above Rs. 20,000. This attracts sub-clause (a). In any event, the decision of the High 
Court involves, directly or indirectly a claim above that amount and that attracts, 
sub-clause (b). Mr. M. S. Gupta for the answering respondent does not rj^tly 
contest this fact. He submits that clause (1) of Article 133, considered as a whole, 
gives a right of appeal only against judgments, decrees or final orders passed by 
the High Court in the exercise of either the appellate jurisdiction or ordinary origi- 
nal civil jurisdiction (where a High Court possesses that jurisdiction under its Letters 
Patent) but not against a judgment, decree or final order passed in the exercise of 
extraordinary original civil jurisdiction under Article 226 of the Constitution. He 
further submits that an order dismissing summarily a petition under Article 226 of 
the Constitution is not a judgment, decree or final order from which an appeal can 
properly be brought under Article 133. Lastly, he submits that a proceeding ccm- 
menced on an application for a writ is not a civil proceeding at all. 

/vracle 133 must cover all civil proceedings because no exception is indicated- 
The question is whether the proceedings in the High Court can be described as civil 
proceedings. The High Court in the present case was invited to interfere by issuing, 
writs of certiorari and prohibition against the reopening of the case in which the Claims 
Officer had discharged a debt due to the answering respondent. The revenue 
authorities in such matters act analogously to civil Courts, have a duty to act judi- 
cially, and pronounce upon the ri^ts ofparties._ In the present case the Claims Officer 
purported to exercise a jurisdiction under which he could order the discharge of a 
debt which means the order affected the civil riglits of the parties. The Cemmis- 
sioner’s order reversing the order of the Claims Officer also affected the srme civil 
rights of the parties. The proceedings before the revenue authorities thus v ere cen- 
cerned with the civil rights of two contending parties. They were civil prcceedings. 
The proceedings in the High Court must also be regarded as of the same nature. 
The term civil proceeding has been held in this Court to include, at least, all 
proceedings affecting civil ri^ts, which are not criminal. The dichotemy bet- 
ween civil and criminal proceedings made by the Civil Law Jurists is apparently fol- 
lowed in Articles 133 and 134 and any proceeding affecting civil i.e., private rights, 
which is not criminal in nature, is civil. This view was expressed recently by this 
Court in S. A. L. Narayan Row and another, etc. v. Ishwarlal BIwgwandas and another, 
etc.^, Shah, L, speaking for the majority, first summarises all the provisions in the 
Constitution bearing upon appeals to this Court and after analysis, holds that the 
words “ civil proceeding” are used in the widest sense, that in contradistinction 
to criminal proceedings they cover all proceedings which affect directly civil rights- 
A proceeding under Article 226 for a writ to bring up a proceeding for consideration 
must be a civil proceeding, if the original proceeding concerned civil rights. Here 
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the civjI rights of the parties were directly involved and the proceeding before the 
High Court was thus a civil proceeding The first requisite fer the application 
of Article 133 (1) is thus satisfied 


The next question is what are the different kinds of decisions frem which appeals 
Jie under Article 133 Mr Gupta s contention that under that article an appeal can 
onlylie in respect of a judgment or decree Of final order passed in the exercise of 
appellate or ordinary original civil jurisdiction but not of extraordinary original civil 
jurisdiction , is not right He is apparently harking back to the provisions for appeal 
in sections 109 and 1 10 of the Code of Civil Procedure ard inasmuch as appeals under 
those sections were availab'e against judgments decrees and final orders passedin the 
exercise of appellate or ordinary oiiginal civil jurisdictions cnly he thirJes, Ihe saire 
position continues still to obtain and judgments, decrees or final orders passed in 
the exercise of the extraordinary original civiljunsdicticns are excluded He seeks, 
mother wordsjto limit the opening words of Article 133 (1) by reference to the history 
of appeals to the Privy Council under sections 109 and 110 of the Code of Civil 
procedure In Municipal Officer, Alien v Abdul Kanm^ this distinction in fact was 
made and the provisions of the amended Clause (40) of the Letters Patent of the 
Bombay High Court were called in aid Mr Gupta cannot avail himself of the same 
argument in view of the use of the words “ any judgment, decree or final order in 
a civil proceeding of a High Court” in the opening part of Article 133 (I) Article 
133 not only discards the distinction between appellate and original jurisdictions but 
deliberately used words which are as wide as language can make them Tlie intention 
IS not only to include all judgments, decrees and orders passed in the exercise of 
appellate and ordinary original civil jurisdictions but also to make the langucge wide 
^ough to cover other jurisdictions under which civil rights would come before the 
High Court for decision The drafters of the Constitution were aware that a new 
jurisdiction was bsingconferred onthe High Courts by Article 226 of the Constitution 
Md proceedings before any Court or TVibunal within the jurisdiction of the High 
Coirt, including in appropriate cases before Government would be brought before 
theHigiiCourtand dealt with byissuingwritsofcerr/orcri.wmrdhmuyandprohibilion 
That the new jurisdiction would often result in decisions affecting civil t e , private 
rights must have been apparent and the need to provide for appeals to this Court 
from the determinations of the High Courts must have been equally obvious The 
right of appeal to this Court is thus staled in general words in Articles 132 and 133 
ana no exception not mentioned in the articles can be implied 


^^®®**°'^o^'^*^8®uiuterpretationofihcConstiiulionare dealt within Article 132 
lhat article covers all cases in which a High Court certifies that any judgment decree 
or nnalorderofthe High Court imolvesa substantial question as to themlerpretation 
ot the Constitution A certificate under that article may issue ift any civil, criminal 
or other ^occeding, to bring to appeal a judgment, decree or final order of the High 
court The reference to ** other proceedings ” was considered necessary because 
there are certain proceedings, which arc not strictly civil or criminal in nature, and 
they may involve the interpretation of the Constitution Article 132 therefore, 
omits no decision if a substantial question as to the interpretation of the Constitu 
"Z" js necessaty to be decided provided, of course, that the decision in respect of 
wiiicn the certificate is asked or granted is ” a judgment, decree or final order ” 


Article 133, on the other hand, provides for appeals against any judgment, 
deCTecorfiaaIorderina‘‘civil proceeding” We have explained what is meant 
by a civil proceedings and have held that such proceedings must concern civil rights 
including those arising from status as well as contract Once that test is satisfied 
the word proceeding” is a word of very wide import We have held that the 
proceeding in the High Court was a civil proc“eding and although it was for the 
exercise of extraordinary original civil jurisdiction, the word “any ” must take m a 
'decisioQ provided it is a judgment, decree or final order 
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Mt. Gupta, lio%vever, submits that the order of the High Court was not a “judg- 
ment, decree or final order ” and gives two reasons. He says that as the order said 
nothing about the merits of the controversy it cannot amount to the kind of determi- 
nation which those words contemplate and that as it does not of its own force afiicct 
the rights of the parties or finally put an end to the controversy it cannot be regarded 
as final. 

There is no doubt that the order must possess a finality for that is what the 
article itself says. It is also true that it has been held that an order is not a final 
order, unless it finally disposes of the rights of the parties and does not leave them 
to be determined in the ordinary way or as it is said that if the suit is still a live suit 
in which the rights of the parties have still to be determined, there is no finality and 
no appeal lies. Mr. Gupta has brought to our notice all the cases of the Judicial 
Committee and this Court in which this test has been applied. 

The submissions of Mr. Gupta would have had considerable force if w'e were 
considering the exercise of appellate or revisional jurisdictions of the High Court 
and the whole of the controversy had not been decided by the High Court. An 
appeal and a revision is a continuation of the original suit or proceeding and the 
finality must therefore attach to the whole of the matter and the matter should not 
be a live one after the decision of the High Court if it is to be regarded as final for 
the purpose of appeal under Article 133. 

We are concerned here with the exercise of extraordinary original civil jurisdic- 
tion under Article 226. Under that jurisdiction, the High Court does not hear an 
appeal or revision. The High Court is moved to intervene and to bring before itself, 
the record of a case decided by or pending before a Court or tribunal or any authority 
within the High Court’s jurisdiction. A petition to the High Court invoking this 
jurisdiction is a proceeding quite independent of the original controversjA The 
controversy in the High Court, in proceedings arising under Article 226 ordinarily 
is whether a decision of or a proceeding before, a Court or tribunal -or authority, 
should be allowed to stand or should be quashed, for want of jurisdiction or on 
account of errors of law apparent on the face of the record. A_ decision in the 
exercise of this jurisdiction, whether interfering with the proceeding impugned or 
declining to do so, is a final decision in so far as the High Court is concerned because 
It terminates finally the special proceeding before it. But it is not to be taken that 
any order will be a final order. There are orders and orders. The question wdll 
always arise what has the High Court decided and what is the effect of the order. If, 
for example, the High Court declines to interfere because all theremedies open under 
the law are not exhausted, the order of the High Court may not possess that finality 
which the article contemplates. But the order would be final if the jurisdiction of a 
tribunal is questioned and the High Court either upholds it or does not . In either 
•case the controversy in the High Court is finally decided. To judge whether the 
order is final in that sense it is not always necessary to correlate the decision in every 
case with the facts in controversy especially where the question is one of jurisdiC': 
tion of the Court or tribunal. The answer to the question whether the order is final 
or not will not depend on whether the controversy is finally over but whether the con- 
troversy raised before the High Court is finally over or not. If it is, the order will 
be appealable provided the other conditions are satisfied, otherwise not. 

In the present case the question raised was whether the Commissioner had 
jurisdiction to set aside the discharge of the debt ordered by the Claims Officer. This 
jurisdiction was challenged by the proceedings under Article 226. The High Court 
summarily dismissed the petition. In other words, it upheld the jurisdiction and in 
the circumstances it makes no difference whether the High Court pronounced a 
speaking order or not. By its decision the High Court has finally decided the question 
of jurisdiction. It is obvious that if the High Court had decided to hold that there 
Was no jurisdiction, the debt would have stood discharged. The order once again 
r«^ived the debt. Now the order of tne Commissioner was challenged on the ground 
of jurisdiction in a separate proceeding. The High Court decided to dismiss-the 
petition and the order that was passed must be regarded as final for the purpose 
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of appeal to this Court As the other requirements of the article were satisfied the 
High. Court was m error in refusing the certificate in this case 

The appeal must therefore, succeed The order dated 1st February, 1965, is 
Set aside and the case will now go back to the High Court for disposal according to 
law The first respondent shall bear the costs of the appellant 
Civil Miscellaneous Petition No 2180 of 1965 was not pressed 
There will be no order as to costs m this petition 

VK 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendragadicar, Chief Justice, K 
V Ramaswami and P Saiyanarayana Raju, JJ 
Sheodan Singh Appellant* 


and IS dismissed 
Appeal allowed 

N WaNciioo, 


Daryao Kunwar Respondent 

Civil Procedure Code (F of 1908) seeiuyn I l^^perathn of bar of les judicata under— Catutiions 
to be fulfilled— Tivo suits having common issues between some parties consolidated and decided bx 
trial Court on merits — Two appeals one front each suit filed—One of the appeals dsrnissed on a 
prel mmary ground— If amounts to appeal being heard and finaHy decided— Other appeal If gets barred 
by res judicaU 

A plaia reading of section II of the Civil Procedure Code shows that to constitute a nutter 
res judicata the following conditions must be satisfed namely ^ 

0) thematterd rectlyaodsubstant allyinissueiolbesubsequentsuitmustbethctameinatter 
which was dtrealy and substantially in Issue id the former suit 

Explanation /to section It shows that even If a nut was filed later itwillbeaformerniilif 
It has been decided earlier 

(u) the former nut must have been a suit between the same parlies or between parties under 
whom they or any of them claim 

(ill) the parties must have litigated under the same title in the former suit 
’ mix “ C<>“' rompelcM to try the njbscquna 


tniufejed to another Court for trial It it 
afr- 'o try the subsequent suit has to te consi 

dered and not the Court in which the foraier suit was filed 

hard 'c’ ir*!)" ■« '"Sue in the subsequent suit trust have been 
beard and finally dec ded by the Court in the first suit 

the ."V’ "■»' '>"= 1" “sn I” aPP”' a“‘‘ 

«o I te limitation or dcraolt m pnnl.ng the records 

of the aoDeal amounts toThJ^' ““a’ ^ such d sm ssal 

T, !■ T appeal, tself being heard and finally decided on the merits and as sneh 
Se “ ™'”“I™«‘n.l betweeotho san» parties To hold olhersiise nould 

^s« ,h f 'temalter on merits but the app-al 

&urt *sm ssa the appeal on some pietmnoary groond Actnplancc of sneh a proposition will 
mean that all Ihal the losing party has to do to destroy the elfcct of n decision given by the Wat 
a ,wh “ ’’PPP®' disnussed on some preliminary ground 

with the result that the dec sion given on ments also becomes useless as between the parties 
Thus whcrethetnalCourldecidcsoam-nlstwosmts consolidated and tried togclfier between 
the sam- patties having common issues and there are two app-als therefrom and one of them is 
dismssed on some ptelnn^ ground |,leI.n«ta„on nr defantt In printing the records etc with 
the resnh that th-triatC^ s decision on the me„K,n that suit stands confirmed the decision of the 
appealConrlw.llope,aleasrerj»fcninii.l heoi|ierpendiogaooealand .wni„„ 11 Civil Proendure 
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Code would bar the hearing of that appeal. In such a case the result of the decision of the appeal 
Courtis to confirm the decision of the trial Court given on merits and if that is so, the decision 
of the appeal Court will be res Judicata whatever may be the reason for the dismissal - It would be a 
different matter, however, where the decision of the appeal Court does not result in the confirmation 
of the decision of the trial Court given on the merits, as for example, where the appeal Court holds 
that the trial Court had no jurisdiction and dismisses the appeal, even though the trial Court might 
have dismissed the suit on the merits. 

Simnkar Sahai v. Bhagwat Sahat, A.I.R. 1946 Oudh 33 and Obedur Rahman v. Darbari Lai, 
A.I.R. 1927 Lah. 1, Overruled. 

Appeals by Special Leave from the Judgment and Decree dated the 30th 
November, 1962 of the Allahabad High Court in First Appeals Nos. 365 and 366 of 
1951. 

JS. C. Misra and M. V. Gaswami, Advocates, for Appellant. 

J. P. Goyal and Prayag Das, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Wanchaa, J. — These are connected appeals by Special Leave against the judg- 
ment of the High Court of Allahabad and the only question raised herein is one of 
res judicata. They will be dealt with together. The appellant’s father brought Suit 
No. 37 of 1950 against the respondent, Smt. Daryao Kunwar for a declaration that 
he was the owner of the properties in suit and for possession in the alternative. 
The appellant was also a party to the suit as a pro forma defendant. Since his father 
is dead, he has been substituted in his place. The case put forward in the plaint was 
that Harnam Singh was the uncle of the appellant’s father. Ram Kishan was the 
adopted son of Harnam Singh and the respondent is his widow. The appellant and 
his father were living jointly with Harnam Singh and his adopted son Ram Kishan 
and on the deaths of Harnam Singh and his adopted son the appellant and his father 
hscame owners of the joint properties by survivorship ; but the names of the widows 
of Harnam Singh and Ram Kishan were entered in revenue papers for their consola- 
tion, though they had no right or title to any part of the property in dispute. There 
were other allegations in the plaint with which we are however not concerned in the 
present appeals. 

Shortly afterwards the appellant’s father filed another Suit No.42 of 1950 against 
the respondent and one other person claiming the price of the crops which stood on 
■certain sir and khudkashat plots in two villages on the allegation that the respondent 
had cut and misappropriated the crops standing on these plots without having any 
right, title or interest therein. The respondent Smt. Daryao Kunwar contested 
b 3th the suits. Her main defence was that there had been complete partition in the 
family as a result of which Harnam Singh and after him his adopted son Ram Kishan 
were the sole owners of their separated shares. After the death of Ram Kishan, 
the respondent inherited his entire property as his widow. Both these suits had been 
filed in the Court of the Civil Judge. 

While these suits were pending, the respondent instituted two suits of her own 
Nos. 77 and 91 of 1950 against the appellant and his father. Suit No. 77 was for 
covery of the price of her share of the crop grown on certain sir and khudkashat 
plots which had been cut and misappropriated by the appellant and his father. Suit 
No. 91 was also for a similar relief in respect of the respondent’s share of crops grown 
on certain sir and khudkashat plots in another village which had also been cut and 
misappropriated by the appellant and his father. Her case was that the plots in 
question in both the villages belonged to the parties jointly and the crop was jointly 
sown by them and she was entitled to half of the said crops. Further in Suit No. 77 of 
1950 she also claimed the relief of permanent injunction restraining the appellant 
and his father from letting out the said plots without her consent. These two suits 
were filed in the Court of the Munsif while suits filed by the appellant’s father had 
been instituted in tlte Court of the Civil Judge. Subsequently by an order of the Dis- 
trict Judge, the two suits filed by the respondent were transferred to the Court of 
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the Civil Judge Thereafter all the four suits were consolidated and tried together 
by the Cml Judge with the consent of the parties All these suits were disposed of 
by a common judgment but separate decrees srere prepared in each suit In all the 
suits five issues were common In addition there were other issues in each case 
tesp“ciing the parciccilar merits tfteieof One of the conttnon issues reinted to res- 
pective rights of the parties to the suit property The finding of the Civil Judge ^ 
this issue was that Smt Daryao Kunwar was entitled to the properties claimed by 
the appellant’s father in his Suit No 37 of 1950 The Civil Judge therefore Qis- 
raissed that suit Further in view of the finding on the question of title in Suit No 37 
of 1950 Suit No 91 of 1950 was decreed in favour of the respondent Further Suit 
No 42 by the appellant s father was on Ihe same finding decreed to the extent of 
half only Suit No 77 of 1950 was decreed also to the extent of half and a permanent 
injunction was granted m favour of the respondent Smt Daryao Kunwar as prayed 
by her m that suit 

The appellant’s father was aggrieved by these decrees Consequently be filed 
two first appeals in the High Court Appeal No 365 of 1951 was against the diS' 
missal of Suit No 37 while Appeal No 365 of 1951 was against the dismissal ofSuit 
No 42 The appellant’s father also filed two appeals in the Court of the District 
Judge against the judgments and decrees m the suits filed by the respiondent, Smt 
Daryao Kunwar Appeal No 452 of 1951 was against the decree in Suit No 77 
while Appeal No 453 of 1951 was against the decree in Suit No 91 By an order 
of the High Court , the two appeals pending in the Court of the District Judge were 
transferred to the High Court Thereafter Appeal No 453 of 1951 arising out ol 
Suit No 91 was dismissed by the High Court on 9th October, 1953 as being time- 
barred while Appeal No 452 of 1951 arising out of Suit No 77 was dismissed by the 
High Court on 7th October, 1955 on the ground of failure of the appellant s father 
to apply for translation and printing of the record as required by the rules of the 
High Court It may be mentioned tliat appc,»Is Nos 452 and 453 were given different 
numbers on transfer to the High Court, but itts unnecessary to refer to those numbers 
for present purposes 

After Appeals Nos 452 and 453 had been dismissed, an application was made 
on behalf of the respondent, Smt Daryao Kunwar, praying that first appeals Nos 365 
and 366 of 195! be dismissed as the mam question involved therein namely, title of 
gmt Daryao Kunwarto the suit property had become final oa account of the 
dismissal of the appeals arising out of Suits Nos 77 and 91 of 1950 Whenthis- 
question came up for hearing before a learned Single Judge, the following question,, 
namely — 

Whether the appeal « barred by section ll of theCode of Civil Procedure or by the general* 

pnncip)e?ofr«^U(//ea/fl a* iheappealj against IhodeeiJioDJ in Sun Nos 77 and 91 of 1951 were 
rejected and dismissed by this Court and those decisions have become final and bindng I elweca 
the parties 

was referred to a Full Bench for decision in view of some confiict between two 
Division Benches of that Court 

The Full Bench came to the conclusion that two matters were directly ard 
substantially in issue m all the four suits, namely— {i) whether Harnam Singh and 
his adopted son Ram Kishan died m a Slate orjointness with the appellant and his 
father, and (i/) whether the property in suit tvas joint family property of Ram Kishan 
and the appellant’s father The decision of the Civil Judge on both these issues was 
against the appellant and Ins father and in favour of Smt Darjao Kunwar Tlie 
Full Bench held that though there were four appeals originally before the High Court, 
two of them had been dismissed and the very same Issues which arose in first appeals 
Nos 365 and 366 had also ariseninthosetwoappcals which had been dismissed The 
Full Bench found further that the terms of section H ofthe Cede of Civil Procedure 
were fully applicable and therefore the two first appeals Nos 365 and 366 were barred 
by res judicata to the extent of the decision ofthe five issues which were common in 
four connected Appeals In the result the Full Bench returned that answer to lh^ 
question referred to it 
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After this decision of the Full Bench the matter went back to the learned Single 
Judge for decision, who thereupon dismissed the appeals as barred by section 1 1 of 
the Code of Civil Procedure. The appellant then obtained Special Leave from 
this Court ; and that is how the matter has come up before us. 

We may at the out-set refer to the relevant provisions of section 11 of the Code 
of Civil Procedure insofar as they are material for present purposes. They read 


No Court shall try any' suU or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit between the same parties or between 
parties under whom they or any of them claim, litigating under the same title, in a Court com- 
petent to try such subsequent suit or the suit in which such issue has been subsequently raised and 
has been heard and finally decided by such Court. ’ 

Explanation 1— The expression ‘ former suit’ shall denote a suit which has been decided 
prior to the smt in question whether or not it was instituted prior thereto. 

***** 

It is not necessary to refer to the other Explanations. 

A plain reading of section 1 1 shows that to constitute a matter res judicata, the 
following conditions must be satisfied, namely— (ij The matter directly and subs- 
tantially in issue in the subsequent suit or issue must be the same matter which was 
directly and substantially in issue in the former suit ; (if) The former suit must have 
been a suit between the same parties or between parties under whem they or any of 
them claim ; (Hi) The parties must have litigated under the same title in the former 
suit, (iv) The Court which decided the former suit must be a Court competent to try 
the subsequent suit or the suit in which such issue is subsequently raised ; and (v) 
The matter directly and substantially in issue in the subsequent suit must have been 
heard and finally decided by the Court in the first suit. Further Explanation f 
shows that it is not the date on which the suit is filed that matters but the date on which 
the suit is decided, so that even if a suit was filed later, it will be a former suit if it 
has been decided earlier. Jn order therefore that the decision in the earlier two 
appeals dismissed by the High Court operates as res judicata it will have to be seen 
whether all the five conditions mentioned above have been satisfied. 


Four contentions have been urged on behalf of the appellant in this connection.- 
They are — 

(/) that title to property was not directly and substantially in issue in Suits 
Nos. 77 and 91 ; 

(i7) that the Court of the Munsif could not try the Title Suit No. 37 of 1950 t 
(Hi) that it cannot be said that appeals arising out of Suits Nos. 77 and 91 
were former suits and as such the decision therein would be res judicata ; 

fiv) that it cannot be said that the two appeals from Suits Nos. 77 and 91 
which were dismissed by the High Court, one on the ground of limitation and the 
other on the ground of not printing the records, were heard and finally decided. 

So it is contended that the conditions necessary for res judicata to arise under sectic n 
11 have not been satisfied and the High Court was jn error in holding that its dis- 
missal of the two appeals arising from Suits Nos. 77 and 91 amounted to res judicata 
so far as Appeals Nos. 365 and 366 were concerned. 


Re (/). 

The judgment of the Additional Civil Judge shows that there v.crc five issues 
common to all the four suits, and the main point raised in these common issues 
was whether Harnam Singh and his adopted son Ram Kishan were joint vilh the 
appellant and his father and whether Ram Kishan died in a state of jointness v,i!h 
them. This main question was decided against the appellant and his father and it 
was held by the Additional Civil Judge that Harnam Singh and Ram Kishan were 
separate from the appellant and his father and that Ram Kishan did not die in a state 
of jointness with them. On this view of the matter, the Additional Civil Judge 
held that the respondent Smt. Daiy-ao Kunwar, succeeded to Ram Kishan on Ins- 
death and was entitled to the separated share of Ram Kishan and the appellant and 
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]iis father had no right to the property hy survivorship In the face of the judgment 
of the Additional Civil Judge which shows that there were five common issues in all 
the four suits, the appellant cannot behcard tosaylhatthese issues were not directly 
and substantially in issue in Suits Nos 77 and 91 also Further this contention was 
not raised in the High Court and the appellant cannot be permitted to raise it for the 
iirst time m this Court Besides the question whether these common issues were 
directly and substantially in issue in Buns Nos 77 and 91 can only be decided after a 
perusal of the pleadings of the parties In the paper book as originally printed, 
the app’llant did not include the pleadings at all Later he filed copies of the plaints 
only with an application Even now wc have not got copies of written statements 
and replications, if any, of Suits Nos 77 and 91 In the circumstances we must 
accept from the fact that the judgment of the Additional Civil Judges shows that 
these five issues were raised m Suits Nos 77 and 91, that they were directly and subs- 
tantially n issue in those suits also and did arise out of the pleadings of the parties 
We the e ore reject the contention that issues as to title were not directly and sub- 
stantially in issue in Suits Nos 77 and 91 
Jie (if) 

There is no substance in the contention that the Munsif before whom Suits Nos 
77 and 91 were filed could not try the Title Suit No 37 and therefore, there can be no 
question of res judicata, as the Title Suit No 37, assuming it to be a subsequent suit, 
-could not be tried by the MonsiFs Court which tried the former suit It is true 
thatSuits Nos 77 and 91 were fifed m the Munsifs Court buiihey were transferred 
to the Court of the Additional Civil Judge and m actual fact were tried by the Addi 
tional Civil Judge It is the Court waich decides the former suit whose jonsdietion 
to try the subsequent suit has to be considered and not the Court m which the former 
suit may have been filed Therefore, though Suits Nos 77 and 91 may have been 
filed in the Munsifs Court, they were transferred to the Court of the Additional Civif 
Judge and were decided by him T lerc is no dispute that the Court which decided 
the former suits, namely, Suits Nos 77 and 91 (assuming them to be former suits) 
"had jurisdiction to try the Title Suit No 37 The contention that the Munsif before 
whom Suits Nos 77 and 91 were filed, could not try the subsequent Suit No 37 
has th- wforc no force m the circumstances of the present litigation 
Re (i/O 

Taen it is urg'd that all the four suits were consolidated and decidcdVn the 
same day by the same judgment and there can therefore be no question that Suits 
Nos 77 and 91 were former suits and thus the decision as to title m those suits became 
res judicata It is not in dispute that the High Court’s decision m the appeals arising 
from Suits Nos 77 and 91 was earlier Reliance m this connection is placed on 
the decision of this CourtinJVahoriv Shankar' That case howeverhas no appli 
cation to the facts of the present case, because there the suit was only one which was 
followed by two appeals The appeals were heard together and disposed of by 
the same judgment though separate deaees were prepared An appeal was taVen 
against one of the decrees In those circumstances this Court held that as there was 
oily on- suit, it was not necessary to file two separate appeals and the fact that 
oni of the appeals was time barred did not affect the maintainability of the other 
appeal and the question of res Jadicala did not at all arise In the present case there 
w.re diffirent suits from which different appeals had to be filed The High Court's 
d*cisiOQ in the ^o appeals arising from Suits Nos 77 and 91 was undoubtedly 
earlier and th-refore the condition that there should have been a decision in a 
fo'H'r suitto give rise to rej yjiiicaW id a subsequent suit was satisfied in the 
p*'>*atcase Th“ contention thatthere was no formersuit mthe present case 
■must therefore fail. ^ 

Re (h) 


Tiisb mgiajto th'raiinpomtthathasb-en urged in these appeals, namely 
tjit tie Higi Court had not h“ard and fiially d-cid-d the appeals arising out of 
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Suits Nos. 77 and 91. One.of the appeals was dismissed on the ground that it was 
filed beyond the period of limitation while the other appeal was dismissed on the 
ground that the appellant therein had not taken steps to print the records. It is 
therefore urged that the two appeals arising out of Suits Nos. 77 and 91 had not been 
heard and finally decided fay the High Court, and so the condition that the former 
suit must have been heard and finally decided was not satisfied in the present case. 
Reliance in this connection is placed on the well-settled principle that in order that a 
matter may be said to have been heard and finally decided, the decision in the former 
suit must have been on the merits. Where, for example, the former suit was dismissed 
by the trial Court for want of jurisdiction, or for default of plaintiff’s appearance, 
orontheground of non-joinder of parties or misjoinder of partiesormultifariousness, 
or on the ground that the suit was badly framed, or on the ground of a technical 
mistake, or for failure on the part of the plaintiff to produce probate or letters of 
administration or succession certificate when the same is required by law to entitle 
the plaintiff tq a decree, or for failure to furnish security for costs, or on the ground 
of improper valuation or for failure to pay additional Court-fee on a plaint which was 
undervalued or for want of cause of action or on the ground that it is premature 
and the dismissal is confirmed in appeal (if any) the decision not being on the merits 
would not be res judicata in a subsequent suit. But none of these considerations 
apply in the present case, for the Additional Civil Judge decided all the four suits on 
the merits and decided the issue as to title on merits against the appellant and his 
father. It is true that the High Court dismissed the appeals arising out of Suits 
Nos. 77 and 91 either on the ground that it was barred by limitation or on the ground 
that steps had not been taken for printing the records. Even so the fact remains 
that the result of the dismissal of the two appeals arising from Suits Nos. 77 and 91 
by the High Court on these grounds was that the decrees of the Additional Civil 
Judge who decided the issue as to title on merits stood confirmed by the order of the 
High Court. In such a case, even though the order of the High Court may itself 
not be on the merits, the result of the High Court’s decision is to confirm the decision 
on the issue of the title which had been given on the merits by the Additional Civil 
Judge and thus in effect the High Court confirmed the decree of the trial Court on 
the merits, whatever may be the reason for the dismissal of the appeals arising f-om 
Suits Nos. 77 and 91. In these circumstances though the order of the High Court 
itself may not be on the merits, the decision of the High Court dismissing the appeals 
arising out of Suits Nos. 77 and 91 was to uphold the decision on the merits as to 
issue of title and therefore it must be held that by dismissing the appeals arising out 


of Suits Nos. 77 and 91 the High Court heard and finally decided the matter for it 
confirmed the judgment of the trial Court on the issue of title arising between the 
parties and the decision of the trial Court being on the merits the High_ Court’s deci- 
sion confirming that decision must also be deemed to be on the merits. To hold 
otherwise would make res judicata impossible in cases where the trial Court decides 
the matter on merits but the appeal Court dismisses the appeal on some preliminary 
ground thus confirming the decision of the trial Court on the merits. It is well- 
settled that where a decree on the merits is appealed from, the decision of the trial 
Court loses its character of finality and what was once res judicata again becomes 
res sub jiidice and it is the decree of the appeal Court which will then be 
'res judicata. But if the contention of the appellant were to be accepted and it is 
held that if the appeal Court dismisses the appeal on any prefiminary ^ound. like 
limitation or default in printing, thus confirming in mto the trial Court’s decision 
given on merits, the appeal Court’s decree cannot be res judicata, the result would 
be that even though the decision of the trial Court given on the merits is confirmed 
by the dismissal of the appeal on a preliminary ground there can never be res judicata. 
We cannot therefore accept the contention that even thougli the trial Court may 
have decided the matter on the merits there can be no res judicata if the appeal 
Court dismisses the appeal on a preliminary ground without going into thc incnts, 
even though the result of the dismissal of the appeal by the appeal Court is confirma- 
tion of the decision of the trial Court given on the merits. Acceptance of such a v 
proposition will mean that all that the losing party has to do to destroy the effect 
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of a decision given by the trial Court on the merits is to file an appeal and let that 
appeal be dismissed on some preliminary ground with the result that the decision 
given on the merits also becomes useless as between the parties We are therefore 
of opinion that where a decision is given on the merits by the trial Court and the 
matter is taken in appeal and the appeal is dismissed on some piehminary ground, 
like limitation or default in printing »t must be held that such dismissal when it 
confirms the decision of the trial Court on the merits itself amounts to the appeal 
being heard and finally decided on the merits whatever may be the ground for dis 
missal of the appeal 

It now remains to refer to certain decisions which were cited at the Bar in this 
connection The first decision on which reliance is placed on behalf of the appel 
lant is Sheosagar Singh v Sitaram ‘ In that case there was a suit for a declaration 
that the defendant was not the son of a particular person It appeared that in a former 
suit between the same parties iheissueso raised had been decided againstthc plaintiffs 
by the trial Court In appeal the only thing finally decided was that in a suit cons 
tituted as the former suit was no decision ought to have been pronounced on the 
merits In those circumstances the Privy Council held that the issue had not been 
heard and finally decided in the former suit These facts would show that that case 
has no application to the present case In that case the finality of the judgment of 
the trial Court in the former suit had been destroyed by the appeal taken therefrom 
and the appeal Court decided that no decision ought to have been pronounced on 
the merits in the former suit constituted as it was Jt was in those circumstances 
that the Privy Council held that the issue had not been heard and finally decided m 
the former suit The facts in that case therefore uere very different frem the facts 
in the present case for the very decision of the appeal Court showed that nothing 
had been decided in that case and the decree of the trial Court on the ments nas 
not confirmed In the case before u$ though the decision of the High Court nas on a 
preliminary point the decision on the merits of the trial Court was confirmed and 
that makes the decision of the High Court res judicata 

The next case to which reference has been made is Ashgar Ah Khan v Cenesk 
Das* In that case the appellant in pursuance of a deed of dissolution of partner 
ship executed a bond for the payment of some money to the respondent He sued 
to set aside the bond on the ground of fraudulent misrepresentation as fo the amount 
due The trial Court and on appeal the District Judge held that the alleged fraud 
was not established and dismissed the suit Upon a further appeal to the Judicial 
Commissioner it was held without entering into the merits that the appellant could 
not avoid the bond as he did not claim to avoid the deed The final Court of appeal 
thus refused to determine the issue of fraud and dismissed the suit on another ground 
In a subsequent suit by the respondent upon the bond the appellant raised as a defence 
the same case of fraud It was held that the issue raised by the defence was not 
resjud cata since the matter had not been finally decided by the final Court of appeal 
"piat case also has no application to the facts of the present case for in that case the 
final Court of appeal did not dec de the question of fraud and dismissed the suit on 
another ground In such a case it is well settled that there can be no res judicata 
where the final appeal Court confirms the dec sion of the Courts below on a difie 
rent ground or on one out of several grounds and does not decide the other ground 
Th« reason for this is that it is the decision of the final Court which is res hul cata 
and If the hnal Court does not decide an issue it cannot be said that that issue has 
b en heard and finally decided In the present case however the result of ihc 
d»c Sion of the High Court mdismissmgthe appeals ansingfromSmts Nos 77 ard 
judgnent of the ttial Court on all the issues which were common 
and thus it must b“ he d that the High Court s decision does amount to the appeals 
b'-mg heard and finally decided 

Then strong r l'ance has been placed on behalf of the appellant on Shankar 
Sahai V Bhagi at Sahai* In that case it was held that where two suits between 
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the same parties involving common issues were disposed of by one judgment but two 
decrees, and an appeal was preferred against the decree in one but it was either not 
preferred in the other or was rejected as incompetent, the matter decided by the latter 
decree did not become res judicata and it could be reopened in appeal against the 
former. This case certainly supports the view urged on behalf of the appellant. 
This case also overruled an earlier view of the Oudh Chief Court in Bhagauti Din v. 
Bhagwat\ The reason given for the main proposition in this decision is that the 
Court must look at the substance of the matter and not be guided fay technical consi- 
derations. In view of what we have said above, we cannot agree with the view taken 
in that case, and must hold that it was wrongly decided in so far as it holds that even 
where the appeal from one decree is dismissed, there will be no res judicata. 

The next case to which reference may be made is Obedur Rahman v. Darbari 
LaP. In that case there were five appeals before the High Court three of which had 
abated. There was a common issue in all the five appeals namely, whether a certain 
lease had expired or not and it was urged that in view of the abatement of the three 
other appeals, the decision of that issue had become res judicata. The contention 
was overruled by the observation that “ where there has been an appeal, the matter 
is no longer res judicata but res sub judice and where an appeal is not finally heard 
and decided any matters therein cannot possibly be said to be res judicaa”. This 
view in our opinion is incorrect. We may in this connection refer to Syed Ahmad 
AH Khan Alavi v. where it was held that where the appeal was struck 

off as having abated, the decision would operate as res judicata. If the view taken 
by the Lahore High Court is correct, the result would be that there may be inconsis- 
tent decisions on the same issue with respect to the point involved in that case, 
namely, whether a certain lease had expired or not and the very object of res judicata 
is to avoid inconsistent decisions. ’ "^ere therefore the result of the dismissal or 
abatement of an appeal is to confirm the decision of the trial Court on the merits 
such dismissal must amount to the appeal being heard and finally decided and would 
operate as res judicata. 

The next case to which reference has been made is Ghansham Singh v. Bhola 
Singh*. In that case there was a suit for sale on a mortgage and the trial Coun gave 
a decree in favour of the plaintiff but awarded no costs. The plaintiff appealed 
against the decree insofaras it disallowed costs. The defendant also appealed as 
to the amount of interest allowed to the plaintiff. Both the appeals were heard 
together and decided by one judgment, and both the appeals were allowed. The 
plaintiff appealed to the High Court against the decree jn the defendant’s appeal 
below but did not appeal against the decree which was in his Favour with respect 
to costs. It was held that the fact that the plaintiff had not appealed against the deci- 
sion in his appeal was no bar to the hearing oftheappeal against the decree passed in 
the defendant’s appeal below. We do not see how this case can help the appellant. 
The matters in the tsvo appeals were different one relating to costs and the other 
relating to interest ; the rest of the judgment of the trial Court was not disputed and 
had become final. In such a case there was no question of the plaintiff appealing 
from a decision in his own favour as to costs and there could be no question of the 
decision as to costs being res judicata in the matter of interest. The facts of that case 
were therefore entirely different and do not help the appellant. It may also be added 
that that was a case of one suit from which two appeals had arisen and not of 
two suits. 

The next case to which reference has been made is Manohar Vinayak v. Lfixman 
Anandraa^. In that case two suits were consolidated by consent of the parties and 
there were certain common issues. Appeal was taken from the decision in one suit 
and not from the decision in the other, and it was urged in the Higli Court that the 
decision in the oTher suit had become final. Tire High Court applied the principle 


1. A.T.R. 1933 Oudh 531. 

2. A.I.R. 1927 Lah. 1- 

3. I.L.R. (1946) 21 Luck. 586. 


4. I.I.R. (1923) 45 A11.509. 
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that tes judicata could not apply m the same proceeding m which the decision was 
given and added that by a parity of reasoning it could not apply to suits which were 
consolidated We may radicate that a contrary view has been taken m Mrs 
Gertrude Oates V Mrs Milhcent D Siha^ and Zahana V Debia^ We need 
not consider the correctness of these rival views as they raise the question as to 
whether one decision or the other can be said to be former where the two suits were 
decided by the same judgment on the same date This question does not fall to be 
decided before us and we do not propose to express any opinion thereon But the 
Nagpur decision is of no help to the appellant for m the present case res judicata 
arises because of earlier decision of the High Court m appeals arising from Suits 
Nos 77 and 91 Panchanada Velan v Vaithtnaiha SastnaP and Mst Lachhml 

V B iaIIi* arv similar to the Nagpur case and wc need express no opinion as to their 
correctness The next case to which reference has been made is Kltetramohan Baral 

V Rasamnda Misra^ In that case six suits were heard together mainly because 

anitoportant common issue was involved even though the parties were not the same 
and the properties in dispute were also different The decision in one of the suits 
was not challenged inappealwhileappcalsweretaken fromother suits TheHigh 
Court held that in such circumstances the decision m one suit from which no appeal 
was taken would not be res judicata m other suits from which appeals were taken 
In these cases the parties and properties were different and wc do not think it neces- 
sary to express any opinion about the corrcirtncss of this decision) The facts in the 
present case are clearly different for the parties are the same and the title to the pro- 
perties in dispute also depended upon one common question relating to jointncss 
or separation I ■* 

A consideration of the cases cited on behalf of the appellant therefore shows that 
most of them are not exactly m point so far as the facts of the present case are con- 
cerned Our conclusion on the question of res Judicata raised in the present appeals 
IS this Where the trial Court has decided two suits having common issues on the 
merits and there are two appeals therefrom and one of them is dismissed on some 
preliminary ground like limitation or default in printing, with the result that the 
trial Court’s decision stands confirmed, the decision of the appeal Court will be 
resjudicata and the appeal Court must be deemed to have heard and finally decided 
the matter In such a case the result of the decision of the appeal Court is to confirm 
the decision of the trial Court given on merits and if that is so, the decision of the 
appeal Court will be resjudicata whatever may be the reason for the dismissal It 
would be a different matter, however, where the decision of the appeal Court does not 
result in the confirmation of the decision of the trial Court given on the merits, as 
for example, where the appeal Court holds that the trial Court had no jurisdiction 
and dismisses the appeal, even though the trial Court might have dismissed the suit 
on the merits In this view of the raartcr.the appeals must fail, for the trial Court bad 
in the present case decided all the four suits on the merits including the decision 
on the common issues as to title The result of the dismissal on a preliminary ground 
of the two app-’nls arising out of Suits No 77 and 91 was that the decision of the trial 
Court was confirmed with respect to the common issues as to title by the High Court. 
In consequence the decision on those issues became res judicata so far as Appeals 
Nos 355and 355 areconcernedandscction 11 ofthe Code of CivilProcedure would 
bar the hearing ofthosc common issues over again Itisnot in dispute that if the 
decision on the common issues in Suits Nos 77 and 91 htis btcomt res judicata, 
Appeals Nos 365 and 366 must fail 

We therefore dismiss the appeals with costs, one set of hearing fee 

^ ^ Appeals dismissed. 
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STATE OF PUNJAB V. AMAR SINGH HAR3KA (Gc^'endragadkar, C. /.). 

THE SUPREME COURT OF liSDDIA. 

(Civil Appellate Jurisdiction. J 
Present :—P. E. Gajend^gadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 

'.ATT. \7 f< AlfACTArA-Srr A1f»rA C « ^ . ts . _ . t--*- ^ 


TUELAH, V. RamaSWAOT AND P. SatYANARAYANA RaJU, JJ, 
Tlie State of Punjab 


V. 


Appellant* 


Amar Singh Harika > Respondent. 

Patiala and East Punjab Stales Union General PiDvisions (Administration) Ordinance {Xt7q/'2005 BK) 
sections 13 and H (2)— Order of dismissal-When becomes effetike —Person in the employment of Patiala end 
East Punjab States Union— Dismissal in contravention of section 14 (2)~Suit against State challenging the dis- 
missal — Maintainability. 


It is plain that the mere passing of an order of dismissal would not be effective unless it is published 
and conmunicated to the officer concerned. An order of dismissal passed against an officer by an 
appropriate authority and kept on its file vdfhout commimicating it to the ofiicer concerned or other- 
wise publishing it tviU not take effect from the date on which the order was actually svritten out- 
Such an order can only be effective after it is communicated to the officer or is otherwise published. 

It is true that the Farman-i-Shahi which was the law in Patiala had provided that ho suit sha ll 
be instituted by any individual against the State or any Slate Officer in respect ofhis diCTnlwat from 
State service. After Patiala merged with and became part of the Patiala and East Punjab States 
Union, all laws, rules and regulations in the erstwhile State of Patiala were made applicable to the 
netvly formed Union. As such, the Farman-i-Shahi also continued to be in operation. Hoivcver, 
having regard to the specific provisions of sections 13 and 14 (2) of the Patiala and East Punjab States 
Union General Provisions (Administration) Ordinance (XVI of 2005-BK), tlie bar created by 
the Farman-i-Shahi against the competence of all suits must be deemed to have been removed in 
regard to cases of pubh’c servants who seek to challenge the legality or the validity of the orders of 
dismissal passed against them on the ground that they contravene the mandato’ry provisions of section 
14 (2) of the Ordinance. 

Appeal by Special Leave from the Judgment and Order dated the 28th Septem- 
ber, 1961 of the Punjab High Court in Civil Regular First Appeal Pso. 36-P of 1956. 

Bishan jfarain, Senior Advocate (R. Jf. Sachthey, 'Advonaic, with him), for Appel- 

lant. 

Sukkdev Singh Sodhi and Jiaunit Lai, Advocates, for'^Rcspohdent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J . — ^The respondent, Amar Singh Harika, who tvas _ an 
Assistant Director, Civil Supplies, In the l^atiala and East Punjab States Union, 
was ^smissed from service by arf order- purported- to have been passed on the 3rd 
June, 1949 ; this order \s’as, however, communicated to him by the Chief Secre- 
tary, Pepsu Government, on tlic 2nd/3rd January, 1953. -The r^pondent filed 
a suit against the appellant, the State of Punjab and alleged that the impugned order 
whereby he vvas disihissed from sendee, was invalid, inoperative and illegal. Tliis 
suit was instituted by the respondent in ihe Court of Sub-Judge, II Class, Patiala. 
The respondent pleaded tliat the impugned order had been passed without holding 
any enquiry', and that the procedure adopted fay the appellant in respect of the said 
enquiry was -wholly illegal and invalid. Tliat is why Jic claimed a declaration that 
despite the said order of dismissal, he continued to be an employee of the appellant 
and to hold his position as Assistant Director, Civil Supplies. As a consequtntjal 
relief, die respondent abo asked for an order calling upon the appellant to post lum 
as Assistant Director, Ciril Supplies, or to some other post of the same status. 

Tliis claim ivas lesistcd by the appellant on several grounds. Tlie appellant 
urged that tlie suit filed by the respondent was incompetent m law. It also aJieged 
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that the impugned order was valid, legal and binding on thc-^ respondent ; and it 
raised the plea of limitation. , ^ 

On thc'c pleadmgs, the learned trial Judge framed threc^ issues ; they were ■ 
(i) Is the dismissal of the plaintiff from service of the-defendant illegaI,’void and 
ultra virei ^ {2) Is the suit within time > and (3) Is the suit maintainable ? The first 
two issues were ansivercd by the trial Judge in favour of the respondent. He, 
hmvever, held that the suit filed by the respondent was not maintainable in law with 
the result that the respondent’s claim was dismissed with costs.’ Jf ’ : ' 


Against the decree passed by tlic learned trial Judge, the respondent preferred 
an appeal m the Punjab High Court. The High Court has upheld the findmg of 
the learned trial Judge in favour of the respondent on the first two issues, and has 
held tnat ^hc dismiss^ of the respondent was uUra vires, void and illegal and that the 
respondent’s suit was within time. In regard to the findmg of the learned trial Judge 
‘that the respondent’s suit was not maintamabic, (he High Court has taken a^contrary 
view , it has held that the suit was maintainable. In the result, the respondent’s 
claim has been decreed with costs throughout. It is this appellate decree wh ch 
is challenged before us by Mr. Bishan Narain on behalf of the appellant in Jhe present 
appeal which has been brought to this Court by Special Leave, ' 


' Before dealing with the points raised by Mr. Bishan Narain" for 'our decision 
in the present appeal, it is necessary to state the material facts leading to the 
present litigation. TTie respondent was appointed a'l a permanent Assistant 
Dirwlor, Civil Supplies, Patiala, on the 15th June, 1948. Soon thereafter, he 
was suspended on the 5th July, 1948. The cffder passed by the Prime -Minister, 
Pdtiala, wluih suspended him, directed that an Enquiry Committee consisting 
of Raja Shiv Dayal Singh, SardarKajwant Singh and Eabu Banwan Lai should 
enquire into the charges framed against Jum. The substance of the charges thus 
framed against him was that he had abused his powers by issuing certain permits 
for the procurement of a thousand maimds of Bajra. On the 1 2th July, 1948, the 
respondent made' a^ representation that Raja Shiv Dayal Singh who had been 
appointed the Chairman of the said Enquiry Committee, 'was disqualified to sit on 
theEnquiry Committce,becau3cthetransa*ctionwhichhadgivenrue tq the charge 

against the respondent, had been entered into under his directions. Thereupon, 
R.aja Shiv Dayal Singh was removed from the Chairmanship and Sodhi Sukhdev 
Smgh, Legal Bemcmbrancer, was appointed in h'ls place. Later, Sodhi Sukhdev 
Smgo became a member of the Enquiry Committee and Sardar Kartar Singh took 
the place of Ac Ctiairman. The Committee served a question naire on the respon- 
dent, and this questionnaire puiportcd to contain stveral charg<*s against him. This 
questionnaire was serv'cd oh the respondent on the 8th September, 1948, and the 
respondent submitted his reply thereto on the 2and September, 1948. On the 2nd 
October, 1948, the Committee submitted Its report. It found that the respon- 
dent was guilty of the charges framed against hun. In regard to the question of 
punivhment, it left the matter to bc'decided by the Government. 


j nol^nowlcdge ofthefact that the Cemmittee 

had submitted Its report ; and so, he Went on making representations to the Govern- 
in regard to the said charges. On the i6fh December, 1948, he wrote to the 
Chief Secreta^, Pepsu Government, Patiala, and cOmpiained that he had icamt 
from the L*gal ^membrancer that the Committee had submitted a report, and yet 

he had not received a copy of the said report. ' By this time, Patiaia State had 
merged m the Patiaia and East Punjab States Union. 


It Mtrms that the Chief Secretary was not at all satisfied with the report made 
by the Committee against the icspondent, and he recommended that the said report 
should be handed ovct to a Judge of die High Court or a Member of the Judicial 
Committee for his opinion after taking surii further evidence as he may consider 
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necess^ in the interests of justice. The Prime hiinister, hoiV'ever, did not agree 
with this recommendation. On the 13th February, 1949, the CSiief Secretary 
again i^ged the Piime Minister to consider the matter carefuliy and he expressed 
his belief that for the charges held proved against the respondent, the really guilty 
^rsom were Raja Shiv Dayal Singh and the ex-Prime ACnister of Patiala himself. 
According to the Chief Secretary, the respondent had merely been made a scapegoat. 
On receiving this strongly woraed letter from the Chief Secretary, the Piime Alinister 
decided to refer the matter to the Public Service Commission, The Commission 
agreed tvith the report and recommended that exemplary punishment should be 
meted out to the respondent and that he should be dismissed from Goi'emment 
service from the date of tiis suspension. 

Thereafter, on the and/grd May, 1949, the respondent received a communi- 
•cation from the Government of Pepsu, Home Department, in which it was suggested 
to him that in view of the definite finding of the Enquiry Committee holdiiig him 
guilty of the charges levelled against him, he may exercise his option to resign. 

It was, however, added that even if he resigned, it should rot he taken to imply 
any commitment on the part of the Govemmenr to accept the same. Pursuant 
to this letter, the respondent tendered h's resignation on the 6th May, 1949. Not- 
iwthstanding his resignation, the appellant proceeded to pass an ordei of dismissal' 
against him orl the 3rd of June, 1949. This order purported to take effect from 
the date of the respondent’s suspension which was the 5th of July, 1948. It is 
significant that though a copy of this order was forwarded to six persons noted 
thereunder, no copy of the same was sent to the respondent himself. 

On the 29th January, 1951; the' respondent made a representation to the 
Government of Pepsu in which he asked for a copy of the report of the Committee, 
a copy of the allegations on which the said leport was based and a cojiy of the 
charge-sheet to shoiv cause why the respondent should not suffer the punishment 
as proposed by the Government, before taking final action in the matter. He also 
prayed for a reasonable opportunity to show cause against the said punishment. 

In reply, the respondent ivas informed on the 16th April, 1951, by the Pepsu Govern- 
ment that his representation could not be considered in view of the fact that he 
had tendered resignation. However, it was on the 28th May, 1951, that the 
respondent was irfformed by Bishan Chand, Assistant Comptroller, Pepsu, diat 
the record of the office showed tnat he had been dismissed fiom Government service 
with effect from the date of bis suspension. It is on this date that the respondent 
Came to know about his dismissal for the first time. 

Then followed further correspondence beuveen die respondent and the appel- 
lant. When, nowever, the respondent found that all his pleas failed, be iv’ithdrcw 
his resignation on the 22 nd August, 1952. Last came the order passed on the 2nd/ 
3rd Januaiy, 1953 by the Chief Secretary^ to Government, Pepsu. This order 
informed the respondent that his last application dated the Qoth August, 1952, 
requesting for reinstatement on the ground tliat his dismissal was unlawfji and 
unjust, was rejected and that Government found it- impossible to reopen his case. 
On rcceiiing this order, tlie respondent filed the present suit on the 20tli AprP, 

1954- 

The first question which has been raised before us by Air. Bishan Narain is 
that though the respondent came to know about the order of his dismissal for the 
first time on the aSih May, 1951, the said order must be deemed to have taken 
effect as from the 3 rd June, 1949 ivhcn it was actually passed. The High Court 
has rejected this contention; but Mr. Bishan Narain contends that the view taken 
by tlie High Court is erroneous in law. We are not impressed by Mr. Bishan 
Narain’s argument. It is plain that the mere passing of an order of d'lsmissal ivould 
not be effective unless it is published and communicated to the officer concerned. 

If the appoindng authority passed an order of dismissal, but docs not communicate 
it to the officer concerned, theoretically it is possible that imlikc in^tlie case of a 
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judicial order pronounced in Coi.rt, the authority may change its mind and decide 
to modify its order. It may be that in some cases, the authority may feel that the 
ends of justice would be met by demoting the officer concerned rathtr than dismissing 
h im - An order of dismissal passed by the appropriate authority and kept with 
itself, cannot be said to take effect unless the officer concerned knows about the said 
order and it is otherwise communicated to all the parties concerned. If it is held 
that the mere passing ofthe order ofdismissal has the clTect of terminating the services 
of tnc officer concerned, various complications may arise. If before receiving the 
order of dismissal, the officer has exercused his power and jurisdiction to take decisions 
or do acts within his authority and powa would those acts and decisions be rendered 
invalid alter it is known that an ordet of dismusal had already been passed against 
tim? Would the officer concerned be entitled to his salary for the period^ between 
the date when the order was passed and ‘he date when, it was communicated to 
him’ These and other complications would mevitably arise if it ts held that the 
order of dismissal takes effect as soon as it is passed, though it may be communicated 
to the officer concerned several days thereafter. It is tiue that m the picsent case, 
the respondent had been suspended during the material period, but that does not 
change the posiuon that if the officer concerned is not suspended dunng the period 
of enquiry, complications of the kind already indicated would definitely arise. 
We are, tnerefore, reluctant to hold that an order of dtsmissal passed by an appro- 
priate authority and kept on its file without communicating it to the officer concerned 
or otherwise publnhing it will take effect as from tlie date on which the order is 
actually v/ritten cut by the said authority, such an order can only be effective 
after it is communicated to the officer concerned or is otherwise published. Wberr 
a public officer is removed from service, his successor would have to take charge of 
the said office, and except m cases where the officer concerned has already 
suspended, difficulties would anseifitishrid that an officer who is actually working 
and holding charge of his office, can be said to bt effeenvely removed from hu 
office by the mere passing of an order by the appropriate authority. In our opinion, 
therefore, the High Court was plainly tight in holding that the order of dumissal 
passed against the respondent on the 3rd June, 1949 could not be said to have 
taken effect until the respondent came to knoWal»ut jt on the 28th May, 1951. 

The next qu«tion is whether the H*gh Court was right in holding that the 
respondent’s suit is competent. It is true that the Farman-i-Shahi which was the 
law in Patiala at the relevant time had ptovid{d that no suit shall be instituted by 
any private individual against the State or any State Officci' in respect of his dis- 
missal from State service. Aftvr Patiala roctged with and became a part of the 
PaUala and East Punjab States Union, all laws, rules and regulations m the erst- 
wbiic State of Patiala were made applicable to the newly formed Union. As such, 
the Farman-i-Shahi alio continued to be in operation; but, as has been pointed 

by the High Court, Kction 13 of th' Patiala and East Punjab States Union 
General Provisions (Administration) Ordinance, ao05-BK (XVI of 2005-BK) 
(hcieinafter referred to as “'the Ordinance”) expressly provided that Govern- 
ment may sue or be sued by the name of the Government of the Sta’e or in such 
other manner as may, by notification, be directed by the Government, though 
^tion 12 retained the bar of certain suits against the State as therein provided. 
The question is whether in view of section 13 of iht Ordinance, the present suit is 
competent or not, and in deciding thu question, it is necessary to refer to section 14 
of ihe Ordinance. Section 14 reads' thus ■ — id ‘ ' 

(I) Sulg'fct lo the ^ovisiobs of ni£^*eciH>n (2Ji the Katprsmukli, ti any authority authonsed 
in this behalf bj the lUjprainulb, may— i b ' 

( 0 ) regulate the recruitment and condifioxis of rervitc of persons appointed to public services, 
and to posts m connection with the affairs of the Government, or 

{b) maie rules <Sr rrguhtionsfor the cwithict of Coverrment scrvahls vs£'o are members of 
Ihc public services or are holding posts in Connection irtfh the aflaus of the Government, or for any 
Other matter relating to rhaa. r 
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c, , ''*0 is a member of a^civil service of the State or holds any Civil Post in tbo 

Stete Shalt be dismissed from service or reduced in rank until hc'has been given a reasonable opportunity 
ol sliovrwff cause against the action proposed to be taken against him.” 


There is a proviso to this section which is not relevant for our purpose. The High 
Court has taken the view that having regard to the specific provisions of section 
14 (2) of the Ordinance, the bar created by the Farman-i-Shahi a^inSt the compe- 
tence of all suits must be deemed to have been removed in regard to cases of public 
servants who seek to challenge the legality or the validity of the orders of dismissal 
passed against them on the ground that they contravene the mandatory provisions 
of section 14 (2) of the Oridnance. Section 14, in substance, corresponds to 
^ticle 31 1 of the Constitution; and in our opinion, the High Court is right in hold- 
mg that having regard to the significance and importance of the guarantee contained 
in section 14 (2) of the Ordinance, it would be reasonable to hold that suits filed 
by public servants for the purpose of challenging the validity of orders of dismissal 
passed against them in contravention of section 14 (2) are competent. Besides, 
section 13 of the Ordinance itself seems to authorise the institution of such a suit 
and the High Court has observed that “ the protection afforded by the said section 
would be not only meaningless but wholly elusive if a suit like the present is held to 
he incompetent.” Therefore, wc are not satisfied that Mr. Bishan Narain can 
successfully challenge the correctness of the decision of the High Court that the suit 
filed by the respondent is competent. It will be noticed that this conclusion is- 
based on section 14 of the Ordinance quite apart from the provisions of Article 3x1 
of the Constitution. 


' ' That leaves only one question to be considered; did the respondent get the 
benefit of section 14 (2) of the Ordinance ? The answer to this question must 
clearly be in favour of the respondent. Tlte enquiry held against the respondent 
seems to ns to be illegal and invalid from beginning to end. What purports to be- 
the charge-sheet framed against the respondent is no more than a questionnaire, 
and some of these questions clearly show that the approach adopted by the authori- 
ties' that drafted the said questions, was completely unreasonable, if not perverse. 
One of the questions which was put in this questionnaire was, cn whose authority 
the respondent cancelled the permits issued by him to the bogus representative? 
It is surprising that the substance of thexharge being that permits for the procure- 
ment of 1,000 mds. of Bajra were issued ‘to a bogus representative, it should have 
been suggested that in cancelling the said permits, the respondent had done some- 
thing which was wrong. Another question seems to suggest that when the respon- 
dent in self-defence pleaded that be had acted under the orders 'of the higher 
authorities, that itself, it was thought, constituted misconduct. Therefore, what 
purports to be the charge-sheet itscli discloses a serious infrimity in the approach 
adopted in initiating the proceedings against the respondent. 

Then as to the reasonable opportunity guaranteed by section 14 (2) of the 
Ordinance, it is clear that a copy of the report made against him has not been 
supplied to' the respondent; and even when lie was heard before the order of dis- 
missal was passed against him, he bad no means of Imotving ivhat grounds had 
weighed with the Enquiry Committee when it made a report against him. Having 
rcgai d to the procedure adopted by the Stale authorities in appointing die Enquiry 
Committee, in- formulating the questionnaire containing the charges against tlte 
respondent, in making the repott, and in dealing with the recommendations made 
by the Chief Secretary from time to time, wc arc satisfied that live High Court was 
right in coming to the conclusion that the respondent had not received a reason- 
able opportunity to make his defence, and that the proceedings of ttie enquiry and 
the rcpoit made by the Committee, as well as the .final order of disnuss.d passed 
against the respondent have contravened the safeguards guaranteed by section 14 
(2) of the Ordinance. 

The result is, the appeal fails and is dismissed with costsT' ----- 

Apjnal dismissed. 


V.K. 

6 C J— -lOO 
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THE SUPREME COURT OP INDIA 
(Civil Appellate JunsdictioD ) 

Present — P B Gajendraoadkar, Chuf Justice, K N Wamchoo, 
M Hidayatullah, V Ramaswaiu and P Satyanabayana Raju, JJ 
Ram Gopal Reddy • Appettartf 

u 

The Additional Custodian, Evacuee Property, Hyderabad Rtspondenl 

Administrat on of EvmwiProptT^AetiXXXIoflSM^ uU 46— — Proper^ tehieh btiongei 
to an evaevet declared as evaaiteproperij’-'Ptrteatkm ng the same as telangtng to km not eca ling of ike remedies 
under the Act — Suit by him for declaration ofhu title — Jf barred by section 46 
'Transfer of Property Act {IV of 1832) sect on 53 A-— Applicability 

The *ehcmc of the Administration ofEvacuec Property Act clearly is that where s certain prfr' 
perty admittedly belonged to an evaevee any person claim ng the property or any interest or right 
therein has on receipt of notice under section 7 (1) requiring him to show cause why the propert? 
should not be declared aa evacuee property to appear before the authonties entitled to deal with the 
matter Any person aggrieved by an order of such an authonty has the r ght to appeal under section 
24andifnccesaary togo nrevis'on under section 27 Having provided this complete mach ncr> fo* 
adjudication of all claims with respect to evacuee propierty the Act by section 46 bars thejurisdict esd 
ofcurfl or revenue Courts to entertain or adjud cate upon any question whether any property or any 
Tight to or interest in any property is or is not evacuee property ^Vhcre therefore the property or 
any right to or interest in any property undoubtedly belonged to the evacuee and any transferee fro« 
the evacuee claims the property or any nght to or interest ihcrem he has to avail of the remedies 
provided under the Act. If he falls to do so he cannot file a suit in the civil or revenue Court to have 
the question whether any property or any right to or any interest therein is or is not evacuee property 
deeidedin V «w oftbe-clear provis on of section 46 of the Act 

In a suit filed by the pUintifF for a deciaiation that he is the owner of certain property the plats 
tiff cannot t^ the benefit of sect on 53-A of the Transfer of Property Act. 

Appeal from the Judgment and Decree dated the 8th April, 1960, of the Andhra 
Pradesh High Court m Appeal No 21/t of 1956 • 

T V It iRz/dcAorj, Advocate, for Appellant 

A" S fiindra. Senior Advocate (i? JIT Sachlhey, Advocate, with him) for 
Respondent 

The Judgment of the Court was delivered by 

Wojuhao, J — Tne only question raised in ihu app“al on a certificate granted 
by the Andhra Pradesh High Court is wh-lher the suit brought by the appellant 
IS barred under section 46 of the Adrmrustration of Evacuee Property Act, XXXI 
of i 9 oO, (hereinafter refe red to as the A<r) The facts arc not m dispute and may 
be briefly narrated 

On 15th November, 1946, the appellant claimed to have purchased certain 
palta lands from one Abdul Aziz Khan and paid hun Rr 6 127/8/- in Ojmania Sicca 
The appellant got possession of the land and thereafter m June, 1949 Abdul Azw 
Khan applied m the Tchsil office for the transfer of the palta in the name of the 
appellant Before, however, any transfer was made, Abdul Aziz Knan seemed 
to have migrated to Pakistan Consequently, the Deputy Custodian took steps 
to declare Abd^ Aziz Khan an evacuee In that connection the appellant 
received notice from the Deputy Custodian in December, 1930 under section 7 
the Act askmg him to show came why the land should not be declared evacuee 
property Though the appellant s case was diat he engaged a Counsel to appear 
on Ills behalf before the Deputy Custodian, no one seems to have appeared on hi5 
behalf, and m consequence, the Deputy Custodian declared the property to be 
evacuee property Thereafter the appellant was given a notice requiring him to 
surrender possession of the land to the Tahsildar The appellant then made 
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representa&n before the Deputy Custodian that he bad purchased the property 
nom AbcM Aziz Khan in 1946 and was the owner tiiereof from before the Evacuee 
i'roperty Law came into force. The Deputy Custodian called upon him to 'produce 
evidence and thereafter recommended to the Custodian that the property might 
be d^ared not to be evacuee property. The Custodian did not accept this recom- 
1 ground that there was no registered sale deed duly executed by, 

Abdul Aziz Khan in favour of the appellant and no iransfci of property could 
merefore be said to have taken place in 1946, and ordered that the declaration of 
the property as evacuee property should stand and further said that if the appellant 
was aggrieved. by this decision he could' obtain a declaration of his rights from a 
competent Court. In consequence, the appellant filed the suit out of which the' 
present-appeal has arisen in the Court of the Subordinate Judge, Nizamabad and 
prayed^ fhat-a declaration be made tnat he was the owner of the property and in 
pos^ssion thereof and that the Custodian be ordered to execute and register a sale 
deed thereof in his fayour. The suit was resisted by the Custodian and the main 
contention raised on his b.ehalf was that the suit was barred under section 46 of 
X Subordinate, Judge however held that the appellant was entitled to 

Ihe benefit of section 53-A cf the Transfer of Property Act (IV of 1882) and that 
the civil Court had jurisdiction inasmuch as the sale had taken place before 1947. 

The Custodian then wept in appeal to the High Court, and the only questiori- 
raised there was that tlie suit was barred'under section 46 of the Act. The High’ 
Court , reversed the, decision of the Subordinate Judge' and held that the appellant 
had, been given notice under section 7'of the Act in December, 1950 arid did not 
appear 'before the Deputy Custodian with the result that the property was declared 
as evacuee property. The High Corirt further held that after this -declaration the 
appellant’s remedy was to proceed by way of appeal or revision under the Act and 
that a suit' was barred in view of section 46 thereof. The appellant’s contention 
that as he was a third party he was entitled to maintain the suit was negatived by 
the Court. In consequence the High Cotlrt dismissed the suit but directed 
the parties to bear their own costs. <^The-appeUant<thei7 obtained a certificate from 
the High Court to appeal to this Court, and that fs how the matter has come up 
before us. 

We are of opinion that there is no force in this appeal. It is unnecessary to 
consider the cases cited at the Bar on behalf of the a.ppellant for'whatev'er may be 
the position of law where the title cf the evacuee himself is in dispute, as to whidi 
we express no opinion, mere can be no doubt that where the property* admittedly 
belonged to the evacuee and the person filing the suit claims to be a transferee from 
the evaeuce, the suit would certainly be barred in view of section 46 of the Act. 
Section 46 infrr alia lays down that “ save as othewise expressly provided in this 
Act, no civil or rev'enue Court shall have jurisdiction to entertain or adj'udicatc 
upon any question whether any property or any right to or interest in any property 
is or is not evacuee property.” It is admitted that the appellant had received 
noticx: from the Deputy Custodian under section 7 (I) of the Act but had neglected 
to appear before him and it nns in those circumstances that the Deputy Custodian 
declared the property to be evacuee property. That order of tlie Deputy Custodian 
could be taken in appeal under section 24 by the appellant to the authorities provided 
under the Act, and if nccessar>' the appellant could also go in revision to the Custodian- 
General under section 27. The scheme of the Act clearly is that where the property 
admittedly belongs to the evacuee any person claiming the property or any interest 
or ri^t therein has on receipt of a notice under section 7 (1) to appear before the 
authorities entitled to deal with the matter imdcr the Act. Any person aggrieved 
by an order of such an authority made undci section 7 has the ri^it to appeal under 
section 24 and if necessary to go in revision rmder section 27. The Act tiuis pro- 
vides a complete macliincry for a person interested in any property to put forward 
his claims before the authorities competent to deal witli tire question and to go in 
appeal and in revision if the person interested feels aggrim-ed. Having provided 
this complete machinery for adjudication of all claims with respect to evacuee 
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property, the Act by section 46 bars the junsdiction of civil or revenue Oiurts to 
entertaui or adjudicate upon any question whether any property or any right to 
or interest m any property is or is not evacuee property ‘Where therefore the 
property or any right to or nterest m any property undoubtedly belonged to the 
evacuee and any transferee from the evacuee claims the property or any right to 
or interest therein he has to ava I of the remedies provided under the Act If he 
fails to do so he cannot file a suit m the civil or revenue Court to have the question 
whether any property or any right to or any interest therem is or m not evacuee 
property decided in view of the clear provis ons of section 46 (a) of the Act The 
fact that the Custodian in his order said that the appellant could go and establish 
his right m a competent Court is of no assistance to the appellant, for if the law bars 
the jurisdiction of civil and revenue Courts the Custodian's observation that the 
party before him could go to a competent Court to establish his right will not 
confer jurisdiction on a civil or revenue Court Nor can tt be said on the facts 
fotmd m the present case that the appellant had become the owner of the property 
before 1947 for admittedly the property was worth more than Rs 100 and it is 
not disputed that a reg stered sale deed was necessary to pass title from Abdul Aziz 
Knan to the appellant No registered sale deed was executed in this case and there 
fore the property did not pass from Abdul Aziz Khan to the appellant even Upto 
the tune when Abdul Aziz Khan became an evacuee It may be that if Abdul 
Aziz Khan had fried to get ba<i the property, section 53 A of the Transfer of 
Properly Act would come to the a d of the appellant m defence But the present 
suit has been filed to establi h the right of the appellant as osvner of the property 
and m such a suit the appellant cannot take the benefit ofsection 53 A of the Transfer 
of Property Act We therefore hold m agreement with the ^tgh Court that the 
suit 18 clearly barred under secfion 46 (a) of the Act 

The appeal therefore fails and as hereby dism ssed In the circumstances we 
pass no order as to costs 

V K Apptal dtsmtsstd 

THE SUPREME COURTjOE INDIA'' ' 

(Civil Appellate Jurisd ction) 

PREsE^•T — K SuBBA Rao M Hojayatollaii A^D R S Bacuiawat, JJ 
Payawati and another Appellants* 

V 

Inderjit and others Rispondents 

Jnterti clai on of Stotut —RuL as to iw <^ab I ofvt led r ght — Jfel eb olule 

Punjab Bel fefJn3ibednessAt{yittf\93\) s ei ons •> and B—Retro p et o tj sand oned by std « 6 — 
Seop andi'eUntef—Appluah I Ztofsicl onbto p nd ngsalS'^PtHd nisu t tnean ngof—iptneludes pend ng 
appeal f cm the s' I — Sa I n t tu d n D Ih to enjc apw gage — P Im nay d me passed — Punjab Bel f 
of Ind hi dne s Am ex nd d la D Ih -du ng p nd my of app alfom Svskprelm nary d cru—Appl al on bfort 
Appellate Coudf r rel funds en5 — Manlanablty 

Ordinarly? Couft of appeal cannot take mlo account a new law brought into existence af th® 
judgment appealed f om has been rendered because the nghts of the 1 1 gants m appeal ard deiernuned 
under the law in force at the date of tbe su t. Ma lers oC procedure arc however d fferent and the 
1 a v afT ct ng procedure is alwa>-s rcirospectjve. But t does not mean that there is an absolute rule 
of my olab I ty of substant Ve r g! ts If the new law speaks in language wh ch expressly or by clear 

Intendment takes n even perd rtg matters tbeCourtoftr al as well as the Court of appeal must have 

regard to the intent on so cxprissed and tl e CmtI of appeal may gi e effect to such a law even after 

thejutgrientofthcCourtoffirsi nstance The distinetion between laws affect rg procedure and those 

aHectingvestedrghtsdoesnotmatlerwhcntheCourtlsiitv tedbylaW to take away from a success 
ful pla ntiff "hat he has obla ned under a judgment 

Section 6 of thcTunjab Rel ef of Indebiediiess Act s clearly re respect vc by v rtue of which KC" 
t orf 5 of that Act wlicharoends section 3 of the Usur ous Loans Act (X of 1918) will apply to a. 
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suit paiding on or instituted after the commencement of the Punjab Reh'ef of Indebtedness Act. In 
speaking' of a ‘ pending suit ’ in .section 6, tlie Legislature was tlu'nking not only in terms of. the suit 
proper but also of those stages in the life of Ilje suit which ordinarily take place before aTinal executable 
document comes into existence. Tlie words ‘ pending suit ’ mean a live suit whether in the Court of 
first instance or in an appeal Court where the judgment of the Court of first instance is being consi- 
dered. Tlie Section thus excludes only those suits in which nothing further needs to be done in rela- 
tion to the rights or claims litigated because an executable decree which may not be reopenedis already 
in existence. r 

Thus, where 'during the pendency of an appeal from a preliminarj' decree passed in a suit insti- 
tuted in Delhi for enforcement of a mortgage, the Punjab Relief of Indebtedness Act ivas extended to 
Delhi and thereupon the mortgagor presented an application to the appellate Court for relief under 
Section 3 of the Usurious Loans Act aS amended by section 5 of the Punjab Relief of Indebtedness Act ; 

Held, the application was maintainable and the amount of interest in the mortgage could be 
reduced by applying the provisions of section 3 of the Usurious Loans Act as amended by section 5 of 
the Punjab Relief of Indebtedness Act. 

In connection with some matters and some statutes it is said that an appeal is a continuation of a 
Suit. In the Punjab Relief of Indebtedness Act the intention is to give relief in respect of excessive 
interest in a suit tvhich is pending and a preliminary decree in a suit to enforce a mortgage does not 
terminate the suit. <• 

Appeal by Special Leave from tjie Judgment and Decree dated the 15th October, 
1959 of the Punjab High Court (Circuit Bench) at Delhi in R.F.A. No. I-D of 
1954. 

S. T. Desai and D. R. Prem, Senior Advocates, {Mohan Behari Lai, Advocate, 
with them), for Appellants. 

JV. C. Chatterjee, Senior Advocate, {H. P. Wanchoo, Advocate, with him), for 
Respondents I to 5. 

Tiryugi Lfarain, Advocate, for Respondent 6. 

The Judgment of the Court was delivered by 

Hidayalullah, J .' — In this appeal by Special Leave against the judgment and 
decree of the Punjab High Court dated 15lh October, 1959, the only question is 
whether, in the facts to be stated presently, the High Court was right in reducing 
interest in a preliminary mortgage decree dated I2lh August, 1953, by applying 
sections 5 and 6 of the Punjab Relief of Indebtedness Act whi^ were extended to 
Delhi on 8th June, 1956. 

On 17th January, 1946 Hazarilal (predecessor of respondents I to 5) and one 
Jagat Narain (respondent 6) executed a simple mortgage deed for Rs. 50,000 ^vitli 
interest at 9 per cent, per annum or in default of payment of interest for 3 months 
at Re. 1 per cent, per month for the period of default. As the mortgagors made 
default in payment of interest and also did not pay anylhmg out of the mortgage 
amount a suit rvas filed for enforcement of the mortgage by sale of properties. TIic 
claim was for Rs. 76,692-9-8, by calculating interest at 9 per cent, per annum for 
the first 3 months and at 1 2 per cent, per annum till institution cf the suit and allow- 
ing credit for Rs. 14,000 as repayment. Hie defendants admitted the mortgage 
and the consideration but pleaded that tlic rate of interest was both penal and 
excessive. Tliis plea rsas not accepted and a preliminary decree was passed for 
the full claim on 12th August, 1953. Hazarilal ?.lonc appealed on 5(h January, 
1954 (R.F.A. No. 1-D of 1954) and ashed for reduction of interest by Rs. 7,900 and 
of the rate of future interest to 9 per cent, per annum. Coitrt-fcc was paid on 
Rs. 7,900. During the pendency of this appeal (he decree was made final on 3rd 
April, 1954. 

Before the appeal was disposed of inderjit and Satj-a Narain, sons of Hazarilal, 
filed a suit for a declaration that the properties were ancestral and belonged to a 
joint family. They claimed iJiat the. properties could not be sold and asked for a 
temporary injunction which was first granted and later vacated. Against the 
order vacating the stay they filed an appeal (F.A.O. No. 68-D of 1957) and obtained 
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temporary stay from the Court TTie mortgagees also filed m that appeal a 
petition (C M No 1318-D of 1957) for vacation ol the stay order OnlOthFebru- 
ary, 1958 a conditional stay order was passed by a learned smglc Judge of the 
High Court but we need not trouble ourselves with it 

On 29th October, 1958, tne legal representatives of Hazardal (respondents 
1 to 5) presented an application under section 3 of the Usurious Loans Act, as amend- 
ed by section 5 of the Punjab Relief of Indebtedness Act, when the latter Act was 
extended to Delhi on 8th June, 1956 under section 2 of Part C States (Laws) Act, 
1950 (XXX of 1950) and claimed that interest mexcess of7iperccnt per annum 
could not be awarded m this suit We may, at this stage, read the relevant 
sections Section 5 of ihe Usurious Loans Act, in so far asitis material to our purpose, 
reads as follows 

“ 3 Re-apemng of ircniartiew 

(1) Notwiihstanding anvtliing »i> the Utuary Lavn Repeat Act, 16^5, where, in any suit to 
which this Act applies whether heaiU ix patle or otherwise, the Court has reason to believe,— 

(a) that the interest is exccessive , and 

(4) ,••••• 

the Court toay exercise all or any of the following powers, namely, nay,— 

(i) re-open the transaction, take an account between the parties and relieve the debtor of 
all liability m respect of any excessive interest , 


(2) (e) In this section '‘excessive’ meansincxcessofthat which theCouitdeemstobereason' 
able having regard to thenskmeurred as it appeared, or must be uken to have appeared, to (hecredi* 
tor at the date of the loan 

(4) .... 

(<) .... 

(d) • • a • , 

(3) This section shall apply to any suit, whatever its form may be, if such suit is substantially 
one for the recovery ofa loan or for the enforcement of any agreement or teeuntym respect of a 
loan or for the redemption of any such security 


By section 5 of the Punjab Relief of Indebledness Act, it was provided ' — 

“5. Amendnuttt of the Unrtous Lew Act, 1918 ' u 

In section 3 oftheUsunous Loans Act, 1918 (X of 1918) 

10 for the word “ and” in clause («) ofsub-section (I) the word “ or ’’ shaU be substituted 
(ii^ fortheword ' may ’’where it appcarsforthefiisttunemsub-section (I) the word“8hall ” 
shall be substituted , ' 


be substituted , ‘ 

(iv) tosub-secUon (2), the follovlng clause shall be added, namely _ 

“ c ’ "ne Court shaU deem mtcresi to be excessive if it exceeds sitven and a half per centum 
Sf' than two per ^tum over the Bank rate whichever a higher at 

the tme of taking thcloan, in the of secDred loans or twelve and a half per centum per annum 
•? ^ UBSecured loans Provided that the Court shall not deem mter^n excess 

of the alwv^ates to te the has been advanced the State Bank of India or any 

bank included in the S«ond Sch^ule to the Reserve Batdc of India Act, 1 934, or any banking com- 
pany registered the Indian C^^ies Act 191S prior to the first day of April 1937 or any co- 
opetauve society registered under the Bombay CoKiperative Societio Actf 1925, aTextended to the 
btate ol Uelm 


Section 6 of the Act gave retrospective effect to the abeve provisions by enacting 
‘‘ 6 Relnspecttze efeet — , 

The provaio^ of tha part of the Act shall apply to aD suits peading on or instituted after the com* 
meacement of this Act { ^ ^ ^ , 
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IJe decree-holders opposed the application o ■ ^‘ds. The main 

pounds (and they are the groimds urged in this section 5 of the 

Punjab Relief oflndebtedness Act merely amended the Usurious Loans 

Act, that neither section applied to the facts of the that no such plea was 

taken m the Court below. R.F.A. No. 1-Dof 1954cam^.^,J/or hearing on isjh Octo- 
oer, 1959, before a Divisional Bench and by the judg j * under appeal the amount 
t reduced by Rs, 15,02' / applying the provisions of 
tte Punjab Relief of 'Indebtedness Act. The Divisit^l Bench followed an earlier 
decision of ihe same Court reported in L. Bam Sukh Z><zr v. Hajiz-ul-Rahman and others^. 
It was held in that case that the provisions of the Puiyab Relief Indebtedness Act 
applied to a case in which a decree had already been passed and an appeal was 
pending at the time the amendment was brought into force. The Divisional Bench 
in this case held that on the date on which they decided the appeal the provisions of 
the Punjab Relief of Indebtedness Act had been extended to Delhi and they were 
, required to apply those provisions and interest in excess of 74 per cent, per annum 
could not be awarded. 


The preliminary decree was modified by reducing interest up to the date of the 
Suit to Rs. 1 1 ,665 by applying the rate of 7i.per cent, per annum simple and future 
mterest was awarded also at the ssune rate. The judgment-debtors who had applied 
in the Hi^ Court were ordered to make good the Court-fee on Rs. 7,127. After 
sundry unsuccessfiil proceedings which included an application for review and 
another for a certificate, the decree-holders filed this appeal after obtaining Special 
Leave of this Court. 

In this appeal it is contended on behalf of the decree-holders that section 5 of 
the Punjab Relief of Indebtedness Act can only apply to a suit instituted or pending 
after the section comes into force and not in an appeal after the suit has ended in a 
decree. It is fUriher contended that this will be all the more so, because the section 
itself is made retrospective for suits pending on or instituted after the commence- 
ment of the Act and thus cannot affect the vested right which the judgment had 
given to the appellants. We have, therefore, to decide whether the provisions of 
sections 5 and 6 of the Pitnjab Relief of Indebtedness Act could be invoked by the 
Divisional Bench to reduce the interest as stated above. 


' The amended section 3 of the Usurious Loans Act is plainly mandator}' because 
it makes it obligatory for a Court to re-open a transaction if there is reason to believe 
that the mterest is excessive. Further, -where the rate of interest exceeds seven and 
a half per centum per annum simple, the Court must hold that it is c.xcessive. Tlierc- 
fore if the amended section 3 of the Usurious Loans Act applies to the case in hand, 
the High Court was right in acting as it did. To tJiis Mr. S. T. Desai raises no 
exception. He contends, however, that section 6 of the Relief of Indebtedness Act 
in giving retrospection to section 5 by which the amendments were made, limits 
it to suits pending on or instituted after the commencement of the Relief of Indebted- 
ness Act and submits that the suit here was neither pending on nor instituted after 
8th June, 1956, when (hat Act commenced in the Union Territories of Delhi. The 
respondents in reply submit that the appeal Court must apply the provisions of the 
Relief of Indebtedness Act same as the Court of trial, because the word ‘ suit’, 
where the section speaks of a pending suit, includes an appeal from the decision in 
the suit. 


Now as a general proposition, it may be admitted that ordinarily a Court of 
appeal cannot take into account a new law, brouglit into existence after the judg- 
ment appealed from has been rendered, because (he rights of the litigants in an 
appeal are determined under the law in force at the date of the suit. Even before the 
days of Coke, whose maxim — a new law ought to be protective, not retrospective 
in its operation — is ofl-quotcd, Courts have looked with disfavour upon laws u'hich 
take away.vestcd rights or affect pending cases. Ivlatters of procedure arc, however, 
different and the lais' affecting procedure is alwa}-s retrospective. But it docs not 


1. A.I.R. 1945 L-ih. 177. 
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mean that theio. „ rule of mviolability of substantive rights If the new 

law speaks m lang*™ Hi^^expresslyorbyclcar intendment, takes m even pend 
ing natters the well as the Court Of appeal must have regard to an 

intention <0 expressed, Courtof appeal maygive effect tosucha lawevenafter 
the judgment of the Cof ^ ^^first mstance Hie distinction between laws affectmg 
procedure and those affeigsa vested nghts docs not matter wlien the Court isuivited 
by Jaw to take away from ^^j^cccssful plamtifF, what he had obtamed under a judg- 
ment See QuilUT y and Stomn v Faifbrass^ which are instances of new 

laws being applied In the lurmer the vested rights of tlic landlord to recover posses- 
sion and m the latter the vested rights of the statutory tenant to remain m possession 
were taken away after judgment Sec also Maxwell Interpretation of Statutes 
(lUlt Edition), pages 211 and 213, and Mukerjee (A*C) v Mst Ramratan^, white no 
saving in respect of pending suits was implied when section 26 (N) and (O) of the 
Bihar Tenancy Act (as amended by Bihar Tenancy Amendment Act, 1934) were 
clearly applicable to all cases without exception 

Section 6 of the Relief of Indebtedness Act is clearly retrospective Indeed, the 
heading of the section 'hows that it lays down the retrospective effect [ TJus being 
so, the core of the problem really is whcihcr ihc suit could be «aid to be pending on 
8th June, l9o6, when only an appeal from the judgment in the suitjwas pending 
Hus requires the consideration whciJicr the word ‘ suit ’ mrludcs an appeal from the 
judgment m the suit An appeal has bten said lo be ‘ thc-nght of entering a superior 
Court, and invoking its aid and intcrj o*ition to redress the error of the Court below ” 
[per Lord VVejtbury in Aiiorn^ General v StUm*} The only dtfilrcncc between 
a suit and an appeal is this that an •'ppcal “ only reviews and corrects the proceed 
ings m a cause already constituted but do*s not create the cause ” As it is intended 
to interfere m the cause by its means, it is a part of it, and in connection with some 
enatters and ^ome statutes it is said that an appeal is a continuation of a suit In 
the present Act the intention is to give relief in respect of excessive interest in a 
■suit whicli IS pending and a prelimmary decree m a suit of this kmd doesaiot termi- 
nate the smt The appeal is a part of the cause because the prchmuaar> decree 
which emerges from the appeal will be the decree, which can become a final decree. 
Such an appeal cannot have an mdcjicndcnt existence If this be not accepted for 
the purpose of the application of section 3 of the Usurious Loans Act (as amended) 
curious results will follow The appeal Court m tlic appeal is not able to resort to the 
section but if the suit were remanded the tn-’l Court would be compelled to apply it 
Tor although, in the appeal proper, «hat judgment must be rendered which coUld 
bfc rendered by the Court of trial, but if the suit is to be reheard, then the judgment 
must be given on the existu^ state of the law and that must include section 5 by rea- 
son of section 6 of the Punjab Relief oflndebtedncss Act It IS hardly to be suggested 
that this obvious anomaly -was allowed to exist It would, therefore, appear that m 
speaking of a pending suit, the Legislature ■was thinkmg not. only m. terms of the suit 
proper but al o ofthosesti^esin thclife of the suit which ordinarily take place before 
a final executable document comes into existence Hie words of the section tve arc 
concerned with , speak oj a suit pending on the commencement of the Act and it means 
a live suit whether in the Court of first mstance or in an appeal Court avh"rc the judg- 
ment of the Court of first instance is bemg considered It only excludes those suits 
m which nothmg further needs to be done m relation to the rights or claims litigated 
because an executable decree winch may not be reopened is already in existence 
The decision of the High Court was right m applying section 3 of the Usurious 
Loans Act (as amended) to the case 

The appeal thus fails and it will be dismissed with costs 
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THE SUPREME COURT O’® necessary tc/ 

//~i- « . loncerr-e^-^ 

(Civil Appellate Jurisdirj its ai/ 

Present P. B. Gajendragadkaj?, M. HiuA'l^ly ^ah and J.G. Shah, JJ. 
Garikapati Veerayya I cri .. Appellant* 

V. ^ itj- 

Nannapaneni Subbayya Chowdhary and others . . Respondents. 

Specific performance — Agreement to sell — Suit for specific performance — Plaintiff-purchaser’s readiness and 
willingness to perform his part — -Kecessil^ — Mode of proof of such readiness and willingness. 

Civil Procedure Code (P of 1903), section 96, Order 6, Rule 7 — Departure from specific case set up in plaint 
Permissibility — New plea of fact not set up in plaint — If can be raised for first time in appeal. 

There is no doubt that in a suit for specific performance the plaintiff must show that he ^vas ready 
and tWUing to perform his part of the contract from the time the contract was made tiff tlie date of 
decree. He must aver in his plaint that he was ready and Willing to perform his part of the contract 
and if the averment is traversed he must prove the said averment. Law does not require that in order 
to prove his readiness and willingness, the plaintiff in a suit for specific performance of an agreement 
to Sell must show that he had ready in his hands the requisite amount which had to be paid by him to 
his v'endor. If he proves that he had in his hands such ready amount and was willing to pay it, that of 
Course is a very clear case of the plaintiff’s readiness and rVillingncss. But the same fact can be proved 
if the plaintiff can show that at all material times he could have raised tlie said amount and was 
willing to do So and was prepared to perform his part of the contract. If he fails to allege and prove 
his readiness and willingness he has no right to claim specific performance. 

But where the plaintiff filing a suit for specific performance of an agreement to sell does not speci- 
fically aver in the plaint, in general terms, his readiness and willingness to perform his part but only 
chooses to make a clear, categorical and specific plea that he was having the necessary funds ready 
with him at all material times and Was ready and willing to pay the same to tlie defendant on bis 
executing conveyance, it Would not be open to him to give up that case and to contend in the alter- 
native that even if he had not the cash ready with him as alleged lie could have raised the same at 
all material times. 

In such a case the new pica of fact that the plaintiff could have raised the amount cannot be raised 
for the first time in appeal, and the suit for specific performance decreed on llic ground that the said 
plea had been established. ^ 

Appeal by Special Leave from the Judgment and decree dated 4th March, 
1955 of the Andhra High Court in A.S. No, 301 of 1951t 

M. S. K. Saslri, Jfori Snbramanya Sastri and M. S. Narasimhan, Advocates for 
Appellant. 

Purshoilam Trikamdas, Senior Advocate {Rasiklal, B. Shah and K. R. Chau- 
dhuri Advocates with him), for Respondents Nos. 1 and 2. 

The Judgment of the Court was dellv^crcd by 

Gajendragadkar, J . — This appeal arises out of a suit filed by respondents 1 and 
2 against the appellant claiming specific performance of an agreement to sell tJie 
land in suit which had been e.xccuted in favour of respondent No, 1 by the appellant 
on 4th December, 1947. TJic case set up by the said respondents in their plaint 
was that under tlie agreement in question, (he appellant had undertaken to c.xecutc 
a sale-deed in respect of the property covered by it within a month after the date of 
the agreement for payment of Rs. 1 1 ,400. At the time of the agreement, Rs. 1,500 
had been paid and Rs. 2,000 and Rs. 1,000 Iiad been paid thereafter on 14th Janu- 
ary 1948 and 2nd February, 1948 rc.spectiveJy, Respondent No. 1 liad kept the 
balance of the sale-price ready to be paid to the appellant, but the appellant post- 
poned executing the sale-deed and so, the present suit had to be instituted claiming 
specific performance of the said agreement. 

* CA. No. 144 of 19G1. J Reported in 1955 An.W.R. 502. 

SCJ— 101 


Ctli March, 19G3, 
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Thatplamt fif-om the Hi^that on ICtli September, 1948, the second respondent 
had agreed to pitrchai318-D ofj propertyfrora the first respondent for Rs 13,200, 
and so, the second respal stay lad joined the first respondent m the present suit 
•nie plaint claim»d that txd ntu-deed should be executed by the appellant m favour 
of the second respondenu > this action, one Manthasa Venkatapathiraju was 
impleaded as defendant the appellant having been impleaded as defendant 

No 1 The plaint alleged t^^^ defendant No 2 claimed to be a prior mortgagee of 
the suit property and set up ^ne conflicting claims m regard to the said property, 
and so, It became necessary to add him as a party defendant to the present action 

The claim thus made by the two respondents was challenged by the app-’llants 
His case was that respondent No 1 was not ready and willing to carr> out his part 
of the contract and that after waiting for a sufficiently long period, the appellant 
had called upon respondent Iso 1 to pay the balance within four days by a tele- 
graphic notice sent on 1st October, 1948 Since respondent Is© 1 did not comply 
with the said notice the appellant informed him by a notice on 16th November, 
1948 that owing to his default, the contract stooo cancelled Tlic appellant s 
contention was that the cancellation of the contract by h m was m the circumstances 
justified 

Defendant No 2 the alleged prior mortgagee, who ht(l been impleaded as 
defendant No 2 pleaded that he had been unnecessarily joined to the suit and denied 
that he had made conflicting statements regarding the subsisting nature of the debt 
as alleged m the plaint 

On these pleadings, the trial Judge fr-raed 6 substantive issues He rejected 
the appellant s contention that the second respondent was not compc ent to file the 
suit along with the first respondent, but he upheld his pleas on other points Accord 
ing fo tm tnsl Court, the appehant had vaUdly rescinded the contract, the respon 
dent No 1 had committed breach of the contract ana not the appellant, and res- 
pondent No 1 was not ready ana willing to perform his part of tne contract He 
also held that the second defendant was not a necessary party to the suit On these 
findings the claim made by the respondents was rejected and their suit was dismissed 
with costs 


Respondents I and 2 then preferred an appeal in the Hjgh Court of Andhra 
Subba Rao, C J and Umamaheswaram, J , who heard the appeal in the first in 
stance differed Subba Rao, C J held that respondent No 1 was ready and willing 
to perform his part of the contract at all material limes and that the appellant was 
not justified m rescmdmg the contract As we will presently mention, before the 
contract was rescinded, respondent No 1 had called upon the appellant to satisfy 
him about his clear title by producing before hun evidence that the prior mortgage 
over the property covered by the agreement had been satisfied The tnal Court had 
held that this requisition was not bona fide and had, m fact, been set up by respon 
dent Ivo 1 to gam fme became he did itm have crougli monej with him to pay 
the balance to the appellant Subba Rao CJ , differed from this conclusion ind 
held that the requisition made by respondent No 1 in that bi-half was lUstilicd and 
had not been waived as alleged by the appellant 

XJmantah-stvaram J , on the other hand, agreed with all the findings recorded 
by the learned trial Judge He held that respondent No 1 „a, not ready and 
wdlmgtopwroirn h.s part orthe contocl at all material times, that the demand 
made by him for proof of the discharge of the alleged prior mortgage was not 

SdX 00X0? ^ 'Tpellanl &d validly 


In view of this difference of opmton between the two leanrcd Tudtres 

the appeal was refe^cd to Chandra Reddy,J who agreed With the Sen 

by Subba Ruo, C J and so m the result, the appeal was alWd and the claim 
made by respondents 1 and 2 was decreed with costs throughout It is aeamst this 
decree that the appellant has come to this Court by Special Leave ^ 
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dealing with (Jie merits of the appeal, it is necessary to refer to some more 
^is in regaid to tjie property with which we are concerned in the present appeal, 
xne said property consists of agricultural land and its area is about 6 acres. It 
onpcd part of a larger area of 40 acres which originally belonged to one Upadrasta 
enfcatarama Sastri and his brother’s widow Venkata Lakshmamma, It appears 
nat on 26th March, 1928, the said two owners had created a simple mortgage in 
respect of this property for Rs. 10,000 in favour of the second defendant. On 12th 
April, 1931 , one of the two mortgagors Venkatarama Sastri executed another simple 
mortgage for Rs. 2,000 in favour of the same mortgagee the mortgaged properties 
^mg the same as under the first mortgage plus some more lands. During the subsis- 
mortgages the mortgagors sold the equity of redemption in the said 
lands bit by bit until about 11 acres remained with them. 


appellant had obtained a money decree against the Upadrasta family in 
No. 213 of 1930 in the Court of the District MunsifF at Bapatla. In execution 
w the said decree, the said lands were brought to sale and they were purchased at 
Court auction by one Raghavayya. The sale certificate was issued in favour of the 
Court purchaser on 7th December, 1942. On 29th October, 1945, the said Court 
purchaser sold the said property to the appellant. Having obtained title to the 
said property in this manner, the appellant entered into the suit agreement of sale 
with respondent ;No. 1 on ]4fh December, 1947- 

As soon as this agreement was entered into between the parties, tlie first 
respondent was put in possession by the appellant. The agreement was that the 
balance had to be paid by respondent No. 1 to the appellant within one month and 
that if it was not paid within the said time, it was to carry interest at per cent, per 
annum. It is common ground that soon after the property svas thus put in possession 
of respondent No. 1 , he received nearly Rs. 1,200 a.s income from the crops stand- 
ing in the field wliich had been delivered to him. Tlie result of this agreement was 
that respondent No. I on payment of Rs. 1,500 only got possession of the land, and 
promised to pay the balance within the stipulated time, subject to the condition that 
on failure to pay the amount, he would pay interest at per cent, per annum on 
that amount. 


After this agreement was passed, respondent No. 1 paid Rs. 3,000 to the appel- 
lant on two dates which we have already mentioned. Since he did not pay the 
balance of the price, the appellant sent a telegraphic notice to him calling upon him 
to pay the balance within four days. Tliis notice was served on 1st October, 1948. 
Tlie fiist respondent did not acknowledge receipt of this telegram, but proceeded 
to ask the appellant to .'how him the documents of title as well as vouchers to satisfy 
him that the prior mortgage over the property had been discharged ; and he alleged 
that the appellant was deliberately avoiding to produce those documents and was 
gaining time. This notice was replied by the appellant on 22nd October, 1948. 
The appellant warned the first respondent that the demand for the documents was a 
device intended to gain time and that the first respondent knew all about the prior 
mortgage and was not justified in asking the appellant to produce any documents in 
that behalf. Thereafter on 1 6th November, 1948 the appellant by -notice 
informed the first respondent that the agreement had been cancelled and called upon 
him to deliver possession of the property and take back the amount of Rs. 4,500 
which had been paid by him to the appellant less the amount due to the appellant 
totvards the yield from out of the said lards. Further exchange of notices took place 
between the parties and ultimately on 22nd April, 1949, the present suit was filed. 


We have already seen that two substantial issues arose between tnc parties m 
the present litigation. Tlic first issue was whether the appellant was jitstifira in 
rescinding the contract and the decision of that issue woitld turn upon the considera- 
tion of two other points, rehether the time was of the essence of the contract as it was 
initially made between the parties ; if not, whether the appellant was justified in 
making time the essence of the contract by his notice svhich he issued on 1st Octob^, 
1948. Tlic other aspect of the matter which would be relevant in dealing with the 
question about the validity of the rescission of the contract by the appellant, is 
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whether rcTordent No 1 wa<5 justified ir callirg upon the phintifT to produce satis 
factory proof about the discharge of the prior mortgage Tlie otlicr important 
issue which arose between tlic parties was whether respondent No 1 was ready and 
willing at all material times to perform his part of the contract Since we have 
come to tne conclusion that the trial Court rvas right in holding that respondent No 1 
has not sho^sTi that he was ready and willmg to perform his part of the contract, 
we do not thirJc it necessary to consider the other issue as to the validitj of the res 
cission of the contract There is no doubt that in a suit for specific performance, 
the plamtifTmust show that he svas ready and willing to perform his part of the con 
tract from the time that the contract was made until tjic date of the decree Tins 
position IS not disputed before us, and so, we will deal with this point in the present 
appeal 

The true legal position in this mailer is not in doubt In a suit for specific 
performance, the plaintiff must aver mhis plaint that he was ready and willirgto per- 
form his part of ihc contract and if ihc said avciment is iravcr'cd, he must prove 
the said avciment Law docs not require ijiai m order to prove his readiness and 
willingness, the plaint {T must show that he had ready in his hards ihc requisite 
amount which had to be paid by him to his vendor If he proves that he had in his 
hands such ready amount at all material times and was willing to pay it ard get 
the conveyance executed m his favour that, of course is a very clear case of ihc 
plaintifTs readiness ard willingness But the «amc fact can be proved if the plain- 
tiff can <how that at all material times he could have raised the said amount and was 
willing to do So and was prepared to perform his part of the contract and carry out 
the stipulations binding on him If the plamtifT fails to allege and prove his readi- 
ness and willingness in this matter, he has no right to claim specific performance 

In the present ease, the plaint did not specifically aver in general terms the 
readiness and willingness of rcspiondent No I to perfoim his part of the contract 
The only material allegation made in the plaint was that 

“thefint pla niilTk«pe the balance of the tate-pnee all along ready and as the fnt defendant 
appearedto throv) doubU even on (h « fact the frsl p!a nufrdeT>o»ied vhe balance of Cooiidcra 
I on money tmetber^ith interest at the contract rale of Rs 0-4 perRs JOO per month up to Ibat 
7,290-7-6 mthename ofhts lawyer ShriDurra Ramamurtion 24lh NovetnW, 1948, 
^ Cooperative Bank Tenali and intimated the fact of deposit in the registered notice 


It is true that the issue which was framed in this behalf was a general 
i^e about the readiness ard willingness of the first respondent to perform 
his part of the contract, but the allegation made in the plaint was more 
precise, concrete ard narrow , it was that the first rtspondert had kept ready 
with him the whole of the balance due to be paid to the appellant It is 
significant that when respondent No 1 gave evidence he sought to sup- 
port this na^ow, specific and clear ca^e He stated on oath that he had money 
ready and he had told the appellant that the money was ready with him and that 
he would pay it to him immediately if only the appellant was willing to execute the 
document According to his evidence, by the first week of March, he had kept the 
balance ready wuh him It is thus clear that the parties went to trial on this issue 
by refererice to the narrow case made by respondent No 1 that he had the balance 
ready with him from March, 1948 TTic trial Court examirea the whole of the 
evidence, oral and documentary, led by respondent No 1 in support of his plea and 
t did rot have the necessary money till 23rd November, 

1948 to perJorm his part of the contract, and so, m order to cover up his inability 
to prt^uce that amount, he made unreasonable demands on the appellant by calling 
upon him to produce satisfactory evidence about the discharge of the prior mortgage 
It may be stated at this stage that though the respondents impleaded defendant 
No 2 on a specific plea that defendant No 2 was making contrary claims on the 
strength of the prior mortgage, at the trial they gave up that plea ard offered to 
nave the sale deed without any proof about the satisfaction of the said earlier mort- 
gage 

When th^e appeal was argued before the High Court, it does not appear to have 
Been Urged by the respondent§ jhat the finding of the trial Court on tjie narroyv 
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point raised before it ms wrong. In fact, though there was a difference of opinion 
e ween Subba mo, C.J. and Umamaheswaram, J., on other points raised in the 
appeal, all the three learned Judges who heard the appeal in the High Court have 
not dilfercd from the finaing of the trial Court that respondent No. 1 had failed to 
prove his pica that he had the balance ready with him since March, 1948. The 
amerence arose on the question as to whether it was essential that respondent No. 1 
must prove that he had the cash with him, or whether it would be enough if he 
showed that he could have raised the necessary amount at all material times. On 
his point, Umamahestvaram, J. , held agreeing with the trial Court that since res- 
pondent No. I had made a clear, categorical and specific case in that behalf, it was 
not open to him to give up that case and to contend in the alternative that even if he 
had not the cash ready with him, he could have easily raised the said amount. 
Umamaheswaram, J., thought that if such a new plea was allowed to be raised in the 
^peal for the first time, it would be unfair to the appellant, whereas Subba Rao, 
C.J. , took the view that the approach adopted by the trial Court was wrong and that, 
in law it was open to respondent No. 1 to prove that he could have raised the said 
amount at the relevant time. In our opinion, the view taken by Umamalieswa- 
J -3 is right. Subba Rao, C.J., appears to have ignored the specific plea made by 
the respondents in their plaint. He has not noticed the fact that the plaint did not 
make any averment as it should have about the respondent’s readiness and willing- 
ness to perform their part of the contract, and the only allegation made in that behalf 
was that respondent No. 1 had the necessary cash at all material times. That being 
so, it would not be right, we think, with respect, to hold that the trial Court was 
bound to enquire whether respondent No. I could have raised the said amount. It 
was open to respondent No. 1 to make that plea and then the trial Court could cer- 
tainly have considered it. But if the first respondent made out a much higher claim 
and suggested that he would pi'ovc that he had the necessai^ amount in his possession 
it would not be right to find fault with the trial Court if it considered that ’ plea in 
the light of the evidence adduced by the respondent in its support and on the merits, 
rejected it. The finding of the trial Judge on the merits is unexceptionable and has 
not been dissented from in the High Court. The only question which calls for our 
decision, therefore, is whether the Appeal Court should have allowed the respon- 
dents to make out a new plea of fact for the first time in appeal. In dealing with 
this question, we must have regard to the pleadings made by the parties on the point, 
and as we have already indicated, the pleas made by the respondents and the evidence 
led on their behalf unmistakably indicate that their case was that cash was ready 
in the hands of respondent No. 1 and respondent No. 1 was willing to pay it to the 
appellant at all material times. 

Besides, there are some general considerations which arc incop.sistent with the 
view taken by the majority of the Judges in the High Court. If respondent No. 1 
had the necessary amount ready in his possession, it is very unlikely that the ivould 
keep it with himself and not pay it to the appellant, because a fairly large amount 
lying idle rvith him carried no interest, whereas non-pajmcnt of the said amount to 
the appellant involved the liability of respondent No. 1 to pay interest. Tliat is one 
consideration which is inconsistent with the case of the respondents. 


The other consideration which has not been duly taken into account by the 
High Court is the conduct of respondent No. 1 in depositing the amount on 24th 
November, 1948, with his lawyer. This deposit was made after respondent No. I 
received Rs. 6,900 from respondent No. 2 on 22nd November, 1948. It is not 
without significance that respondent No. 1 who claims to have had the balance 
ready with him during the whole of the period, has had to agree to sell the property 
to respondent No. 2 even before a conveyance was executed in his favour and ^ the 
trial Court has obscrv'cd, and rightly, there is every reason to believe that it is out 
of the amount of Rs. 6,900 paid by respondent No. 2 to respondent No. I that 
the deposit came to be made on 24th November, 1948. 

In this connection, the demand made by respondent No. 1 on ihc appellant to 
produce evidence about the discharge of the prior mortgage also thrown some light. 
The respondents solemnly impleaded defendant No. 2 in the present suit on the pica 
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that defendant No 2 was setting «p a chim m respect of the property in question 
and wlicn defendant No 2 denied that Jie made any conflicting statements, they 
told the trial Court that they did not presS that part of their case It is unnecessary 
to consider the evidence led by the parlies on this part of the case, but we cannot help 
observing that the trial Court appears, on the whole to be right m coming to the 
conclusion that respondent No 1 invented this requisition m order to gam time , 
otherwise it is not easy to unoerstand how without satisfying himself that the prior 
mortgagehad been discharged, he agreed to convey a good title to respondentNo 2 
and how at die trial, both the responaeftts agreed to take a document from the appel- 
lant without adjudication about tJie said alleged claim? of the prior mortgagee Those 
general considerations in our opinion, lend strong support to the view taken by the 
trial Court that respondent No 1 did not passcss the necessary cadi, and so, could 
not succeed in the present suit for •ipccific performance If respondent No 2 had 
pleaded at the trial that he would have been able to raise the necessary amount, the 
appellant would have had an opportuntj to meet that case , but since no such plea 
was made at the trial it was not open to him to raise this point for the first tune in 
appeal Therefore, we are satisfl^ that ihc High Court erred in entertaining this 
plea and allowing the rc'pordcnls claim for specific performance on the ground 
that the said plea had been cstabhdicd 

The result is the appeal is allowed, ihc decree passed by the High Court rever- 
sed and that of the trial Court restored with costs throughout 

V K Appeal aUoited 

THE SUPREME COURT OF INDIA 

(Civil Appellate Jurisdiction ) 

Presevt — M Hidayatullaii, J R Midkolkar, R S BaciiawAT and 

J M SirELAT, JJ 

T D Gopalan Appellant 

V 

The Oomm suoner for Hindu Relig ous and Charitable Endow- 
ments, Madras Respondent 

CaruUtuUan of India (1950) Atl cU 133 (I) (a) and {h)— Dispute as to whether smt property teas PrneU 
ftlunahU prapcny or a publu Umple^Ifmiapabtt oftahutt on for the purposes if Art tie 133 (I) (a) or (b) 
Where the <I spulc between the part es to a soil centres round the qucsiion wlicther the suit pro- 
perty IS private al enable property of a certa n fam ly or is a public temple it cannot be said that the 
lubjccumatier of the dispute u incapable of valualton for the purpose of grant of a ccrlifcate under 
Article 133 (1 (e) or (b) The subject matter of the d spute has to be ascertamed With rererence to the 
• claim Blade by the phiat IT in the pla at and where accord og to the plaint the property is theprivate 
alienable property of a family the Court ou^t to value tKcpnpeety atcordrosW for tl e purposes 
of Article 133 (I) (a) or (4) though according to the defendant the property is inal enable and is a 
publ c temple vdiich could have no market value 

Appeal by Special Leave from the Judgment and Order dated the 1 1 th January , 
1961 of the Madras High Court m S C Petition No 165 of I960 
Jl Gatiapaihy Iyer and R Thagarajan, Advocates, for Appellant 
A V Advocate, for Respondent 

TJie Judgment of the Court was delivered by 

Shelat,3 — ^Thisappealby Special Leave IS against the order ofthe High Court 
of Madras dated llth January, 1961 refusing the certificate under Article 133 (1) 
(u) and (A) of the Constitution 

Th“ authorities appointed under the Hindu Rclig ous and Charitable Endow- 
ments Act, (Madras Act II of 1927)havingheld that the premises No 29, South 
Masi Street, Madurai, wherein (he idol of Sri Srmivasapenimal and certain other 
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idols were located constituted a temple within the meaning of the said Act, the 
appellant filed an application in the District Court for a declaration that the said 
premises were private property and for an order setting aside the said decision. 
ITie said application was by an order of the High Court converted into a suit. 
The main question in the suit was whether the said premises could be said to be a 
temple as defined by Madras Act XIX of 1951. The District Judge, Madurai, 
decreed the suit in favour of the appellant holding that the aforesaid premises did not 
constitute a temple and set aside the decision of the said authorities. On appeal, 
the High Court reversed the said judgment and decree and found that the premises 
in question constituted a temple. The appellant thereupon filed a petition for 
leave to appeal to this Court and submitted that the value of the subject-matter 
of dispute in the District Court as also in appeal in the High Court was more than 
Rs, 20,000 and that the judgment of the High Court having reversed the judgment 
and decree of the trial Court he was entitled to leave under Article 133 (1) (a) and 
(6). The High Court dismissed that application on the following grounds; (a) that 
the subject-matter of the dispute, whether it was a private or a public temple could 
have no market value and therefore was incapable of valuation; {b) that clause (Z») 
of Article 133 (1) could not apply as the judgment and decree passed by it did not 
involve directly or indiiectly a claim or question respecting property of the value 
of Rs. 20,000 Or more ; and (c) that the appeal d d not involve any substantial 
question of law. 

For the time being we are concerned with grounds (n) and {b) and not with 
ground (c) as the contention raised by Mr. Ganapalhi Iyer for the appellant was 
that the refusal to grant leave by the High Court under either of t]ie clauses (c) and 
(Zr) of Article 133 (1) was not correct. 

The point for consideration is whether the High Court was right in holding 
that the property in question whether as a private or a public temple was incapable 
of valuation as it could have in either case no market value. It may be observed 
that the appellant claimed that the property belonged to the Thoguluva family 
and he was in management thereof for and on behalf of the family. The' suit in 
the first instance was filed by him in the form of an application, being O.P. No. 37 
of 1950 under section 84 (2) of Madras Act II of 1927. Under that Act only a 
fixed Court-fee was payable. That being so, the appellant did not have to pay 
Court-fees as it would in the case of an ordinary suit on a valuation made by him 
therefor. The application was subsequently converted into a suit by an order of 
the High Court. He was therefore entitled to contend at the time of the leave 
application that the property in dispute was of the value of not less than Rs, 20,000 

It does not appear to be in dispute that the site of the Mandapam and tlie 
structure standing thereon was originally the property of one Kuppaiyan and his 
undivided sons. The appellant’s case was that in execution of the decree in suit 
No. 650 of 1882 passed against the said Kuppaiyan the property was sold by public 
auction and pmxhased by Tho^luva Thirumalayyan, the appellant’s ancestor, for 
a sum of Rs. 1,060. The original mandapam was thereafter improved upon and 
some additional structures e.g . , shops and other constructions were added, the e.xpen- 
ses for such repairs and additions having been met by the descendants of the said 
Thoguluva Thirumalayyan, and therefore the property belonged to and was an 
alienable private property of the family. On the other hand, the case cf the respon- 
dents in their tvritten statement was that the property was a public temple for public 
religious worship and that the allegation o*' the plaintiff that it was a private 
property capable of alienation was “false and misleading”. The case of the appel- 
lant was accepted the trial Court but was rejected by the High Court and the 
High Court held that the property was a public temple within the meaning of 
Madras Act XIX of 1951. 

The dispute between the parties was thus centered round the question whether 
the property was the private alienable property of the said family or was a public 
temple as held by the High Court. There was eviaence that the shops subsequently 
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constructed as aforesaid were let out to tenants for a number of years ard property 
taxes were levied tlicrcon by the Madurai Municipality , presumably on their rate 
able value We may al'o mention here that on his application to this Court for 
directing an inquiry into the value of the property under Order 45 Rule 1 of the 
Code of Civil Procedure the appellant has stated that he has m his possession munici 
pal receipts showing the property tax paid to the Madurai Municipality Accord 
ing to the appellant, property tax for the half year ending 30th September, 1950 
was Rs 94 0 6 and for ihe half year ending 31st March, 1961 it was Rs 130 36 nP 
Accordmg to him the half yearly tax would be equivalent to one month’s rent and 
on that basis the annual rental value would wme to Rs 1,126 6 0 in 1,950 and to 
Rs 1,672 32 nP m 1961 It that be so, capitalising that value at twenty tunes 
the annual rental value, the value of the property would come to more thin 
Rs 20,000 

The refusal of the High Court to grant leave was based on the observation that 
wheiher ihe property is a private or a public tcmHe it was incapable of valuation 
But as observed earlier the appellant’s case was that the subject matter of dispute 
m the suit was the private property ol the said family ard that it was alienable 
property and therefore capable of a valid transfer That being the dig>utc between 
the parties, the High Court was not right in assuming that whether ih'* properly 
was a private or a public temple, it was incapable of valuation The subject 
matter of the dispute has to be ascertained with reference to the claim m de by 
the rlAintifrin his plaint and since according to the plaint, the properly is the private 
property of the said family capable of alienation, the Higb Court ought lo have 
valued the property accordingly and though according to the respondents the pro 
perty was inalienable and was a public temple The High Court was thus wrong 
in proceeding on (he aforesaid assumption 

Yfe would therefore allow the appeal, set a ide the order passed by the 
Court and remand the case to the High Court to decide the application for leave 
in accordance with (h* observations made in this judgment The High Court 
may either hold the inquiry itself or remit the case to the trial Court to hold such 
inauiry and report to it Accordingly, ihe ippeal is allowed and the High Court s 
order is set aside Tlic respondents will pay to the appellant the costs of this appeal 

^ ^ Appeal allowed 
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